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NOVEMBER  TERM,  1881. 


PRESENT: 

Hon.  SAMUEL  MAXWELL,  Chief  Justice. 
"     GEORGE  B:  LAKE, )  t__„^ 
"     AMASA  COBB,  ^Judobs. 


Almon  H.  Wilson,  plaintifp  in  errob,  v.  L,  J.  Bum- 
stead,  DEFENDANT  IN  ERROR* 

Action  for  Death.  An  action  for  causing  tlie  death  of  a  human 
1)eing  must  be  brought  by  the  personal  representatives  of  the 
deceased. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.    The  gase  is  stated  in  the  opinion. 

Mason  dt  Whedon,  for  plaintiflf  in  error,  cited  Pennsyl- 
vania Railroad  v.  Zebe,  88  Penn.  State,  818,  Sullivan  v. 
XJ.  P.  Railroad,  8  Dillon,  885.  Peck  v.  Mayor,  8  Com- 
Btock,  489.    Field  on  Damages.    Oilligan  v.  The  New  York 
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d  Harlem  R.  K,  1  E.  D.  Smith,  458.    Potter  v.  Chicago 
d  Northtvestem  R.  R.,  21  Wis.,  372. 

W.  J.  Lamb,  for  defendant  in  error. 

No  action  would  lie  at  common  law.  Sedgwick  on 
Damages,  644.  The  whole  matter  is  regulated  by  statute. 
Comp.  Stat.,  211.  Railroad  Co.  v,  Barron,  5  Wall.,  90. 
Dickens  r.  New  York  Central,  28  Barb.,  41.  Pennsylvania 
Railroad  v.  Bantom,  54  Penn.  State,  495.  Taylor  v. 
Western  Pacific,  45  Cal.,  824.  Chicagto  d  Rock  Islancl  v. 
Morris,  26  111.,  400.  C.  C.  d  C.  R.  R.  v.  Crawford,  24 
Ohio  State,  633. 

Maxwell,  Ch.  J. 

The  plaintiff  in  his  own  name  commenced  an  action  in 
the  district  court  of  Lancaster  county  against  the  de^ 
fendant  to  recover  from  him  .$10,000.00  for  the  death  of 
two  of  his  children  alleged  to  have  been  caused  by  the 
defendant  who  **  so  carelessly,  negligently,  ignorantly  and 
unskilfully  doctored  and  cared  for  said  children ;  that  by 
the  ignorance,  negligence  and  unskilfuUness  of  said  de- 
fendant, the  said  children  were  both  killed,  and  died  from 
the  effects  of*  the  ignorance,  carelessness,  negligence  and 
unskilfuUness  of  said  defendant,  L.  J.  Bumstead,"  etc. 

The  defendant  answered  the  petition  and  alleged.  First. 
That  the  plaintiff  is  not  now,  nor  was  he  at  the  com- 
mencement of  the  action  next  of  kin  to  said  deceased 
persons.  Second.  That  there  is  a  defect  of  parties  plain- 
tiff in  this  that  the  legal  representatives  of  the  deceased 
children  are  not  made  parties  plaintiff,  etc.  The  third 
defense  it  is  unnecessary  to  notice. 

The  plaintiff  demurred  to  the  first  and  second  counts 
of  the  answer.  The  demurrer  was  overruled  and  the 
plaintiff  electing  to  stand  on  his  demurrer  the  action  was 
dismissed. 
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The  question  to  be  determined  is,  must  an  action  of 
this  kind  be  brought  by  the  administrator,  or  may  a 
father  maintain  an  action  in  his  own  name  for  the  death 
of  his  children  ? 

Chapter  21  of  the  Comp.  Stat.,  211  is  as  follows : 

Section  1.  That  whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who,  or  company,  or 
corporation,  which  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony. 

Sec.  2.  That  every  such  action  shall  be  brought  by 
and  in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every  such 
action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  dis- 
tributed to  such  widow  and  next  of  kin  in  the  proportion 
provided  bylaw,  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  eveiy 
such  action  the  jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference 
to  the  pecuniary  injuries,  resulting  from  such  death,  to 
the  wife  and  next  of  kin  of  such  deceased  person,  not  ex- 
ceeding the  sum  of  five  thousand  dollars ;  Provided,  That 
every  such  action  shall  be  commenced  within  two  years 
after  the  death  of  such  person. 

At  common  law  and  independent  of  statutory  pro- 
visions, an  action  for  damages  cannot  be  maintained  for 
the  death  of  a  human  being.  There  are  a  few  cases  de- 
cided in  this  country,  notably  that  of  Sullivan  v.  Union 
Pacific  R.  R.  Co.,  8  Dillon,  886,  where  it  is  held  that 
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such  an  action  can  be  maintained.  But  it  is  evident 
from  an  examination  of  the  cases  that  such  decisions  are 
not  derived  from  the  common  law. 

Judge  Cooley  in  his  work  on  Torts,  page  14,  says : 
"In  the  vast  majority  of  all  the  cases  in  which 
remedies  are  given  for  wrongs  committed,  the  judge 
looks  only  to  the  common  law,  and  must  adminis- 
ter justice  on  principles  which  have  grown  up  irre- 
spective of  statutes,  and  which,  no  matter  how  re- 
cently announced,  are  assumed  to  have  existed  from  time 
immemorial."  Again  on  page  15  of  the  same  work  it  is 
said :  "  No  action  would  lie  at  common  law  for  causing 
the  death  of  a  human  being.  This  was  as  thoroughly 
settled  by  decisions  as  it  was  possible  for  any  point  to 
be,  and  the  concurrence  of  authority  was  unanimous." 

In  the  application  of  the  principles  of  the  common  law, 
where  the  precedents  are  unanimous  in  the  support  of  a 
proposition,  there  is  no  safety  but  in  a  strict  adherence  ta 
such  precedents.  If  the  court  will  not  follow  established 
rules,  rights  are  sacrificed,  and  lawyers  and  litigants  are 
left  in  doubt  and  uncertainty,  while  there  is  no  certainty  in 
regard  to  what,  upon  a  given  state  of  facts,  the  decision  of 
the  court  will  be.  If  the  common  law  rule  is  inadequate, 
the  proper  course  is  by  legislation,  and  such  was  the  course 
pursued  in  this  case.  As  no  action  would  lie  at  common 
law,  the  remedy  is  entirely  statutory,  and  the  conditions, 
upon  which  the  right  to  maintain  the  action  rest,  must  be 
complied  with.  The  second  section  provides  that :  "Every 
such  action  shall  be  brought  by  and  in  the  names  of 
the  personal  representatives  of  such  deceased  person.'* 
They  are  the  only  persons  authorized  to  bring,the  action. 
The  object  doubtless  was  to  prevent  a  multiphcity  of 
suits  in  cases  where  the  next  of  kin  were  numerous,  and 
to  make  an  equitable  distribution  of  the  amount  recov- 
ered among  all  those  entitled  to  the  same. 

But  it  is  said  that  in  any  event  the  plaintiff  is  entitled 
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to  recover  his  reasonable  costs  and  expenses,  incurred 
during  the  sickness  of  the  children.  This  would  be  true 
in  a  proper  case,  but  the  object  of  this  action  is  to  re- 
cover for  the  death  of  the  children,  and  not  for  costs  and 
expenses.  And  there  is  no  statement  of  facts  in  the  pe- 
tition, showing  the  amount  of  the  same,  or  the  defendant's 
liability  therefor.  The  judgment  of  the  court  below  is 
clearly  right  and  is  affirmed. 

Judgment  AFFipaiED. 


Cyrus  V.  Scott,  plaintiff  in  error,  v.  A.  W.  Waldeck, 

DEFENDANT  IN  ERROR. 

New  Trial :  sIjEEPINO  juror.  Where  on  the  motion  for  a  new 
trial  one  of  the  grounds  assigned  was,  that  a  juror  was  asleep 
while  one  of  the  witnesses  was  testifying  and  one  of  the  attor- 
neys making  his  argument,  and  it  not  appearing  that  the  atten- 
tion of  the  court  was  called  to  the  fact,  held,  that  it  was  no  ground 
for  new  trial. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J. 

Batty  dt  Ragan,  for  plaintiff  in  error. 

Laird  d  Smith,  for  defendant  in  error. 

Maxwell,  Gh.  J. 

The  petition  alleges  in  substance,  that  in  April  187d, 
Waldeck  purchased  a  Jack  from  Scott,  for  the  sum  of 
$175.00,  $75.00  being  paid  at  the  time  of  the  purchase 
and  a  promissory  note  given  for  $100.00,  which  Waldeck 
was  afterwards  compelled  to  pay ;  that  said  animal  was 
warranted,  etc.,  but  was  entirely  worthless  and  of  no 
value  whatever.  The  answer  admits  the  sale,  but  denies 
the  warranty.    On  the  trial  of  the  cause,  a  verdict  for  the 
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sum  of  $150.00,  was  rendered  in  favor  of  Waldeck,  upon 
which  judgment  was  entered. 

Two  errors  are  assigned  in  this  court :  First.  That  the 
verdict  is  against  the  weight  of  evidence.  Second.  That 
a  juror,  one  J.  W.  Coulter,  was  asleep  while  Scott  was 
testifying,  and  also  while  one  of  the  attorneys  was  making 
his  argument  to  the  jury. 

As  to  the  first  objection,  it  is  sufficient  to  say  that,  in 
our  opinion,  the  evidence  fully  sustains  the  verdict,  and 
the  jury  would  not  have  been  warranted  in  finding  other- 
wise. 

As  to  the  second  objection,  it  appears  from  the  affida- 
vit of  one  of  the  attorneys  for  Scott,  that  he  makes  the 
statement  of  said  Coulter  being  asleep  on  the  trial  of  said 
cause,  from  what  affiant  saw  and  knew  of  his  own  knowl- 
edge of  the  matter.  This  being  the  case,  he  should 
have  called  the  attention  of  the  court  to  the  juror's  condi- 
tion ;  having  failed  to  do  so,  he  cannot  afterwards  com- 
plain. It  is  very  clear  that  justice  has  been  done  in  the 
case,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


la     6| 

18    861 


The  State  of  Nebraska,  ex  rel.  John  H.  Roe,  v.  The 
Commissioners  op  Kearney  County  and  The  Commis- 
sioners of  Buffalo  County. 

1.  Bridfires  on  county  lines.  On  application  for  a  mandamus  to 
compel  the  county  commissioners  of  Buffalo  and  Kearney  coun- 
ties to  repair  the  biidge  across  the  Platte  river  between  said 
counties  south  of  Kearney  city,  Ifeidy  That  the  bridge  beinf< 
constructed  by  Buffalo  county  alone,  Kearney  county  could  not 
be  compelled  to  aid  in  keeping  it  in  repair. 

2.    :  DISCRETION  OF  COUNTY  COMMISSIONERS.    Where  thc're 

are  not  sufficient  ftinds  in  the  county  treasury  to  repair  all  the 
bridges  in  a  county,  the  court  will  not  control  the  discretion  of 
county  commissioners  as  to  what  bridges  they  shall  repair,  un- 
less there  is  a  clear  abuse  of  the  trust. 
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Original  application  for  mandamus. 

Sam  L.  Savidge,  for  the  relator,  cited  Laws  1879,  126- 
142.  Comp.  Stat.,  442.  Jensen  v.  Supervisors  of  Polk 
County,  47  Wis.,  298, 

,  T,  M,  Marquett  and  Joel  Hull,  for  respondent. 

The  matter  is  discretionary  with  Kearney  county. 
Laws  1879,  142.  Comp.  Stat.,  see's  89-126,  p.  450.  High 
on  Injunctions,  418.  State  v.  Freelwlders  of  Essex,  B 
Zab.,  214.  Hall  v.  County  Commissioners,  4  Gray,  414. 
The  Mayor  v.  Roberts,  34  Ind.,  879.  Laws  1881,  829, 
People  V.  Supervisors,  47  111.,  256. 

Maxwell,  Ch.  J. 

An  alternative  writ  of  mandamus  was  granted  in  this 
case,  in  which  it  is  stated,  in  substance,  that  on  the  first 
day  of  January  1876,  there  was  and  still  is  a  public  high- 
way through  the  city  of  Kearney,  in  Buffalo  county,  run- 
ning directly  south  and  across  the  Platte  river  into 
Kearney  county,  thence  through  said  county  to  Bloom- 
ington,  in  Franklin  county ;  that  a  part  of  said  highway 
consists  of  a  bridge  across  the  Platte  river  at  a  point 
where  the  same  divides  said  counties;  and  that  said 
bridge  is  necessary  for  the  convenience  of  the  public ;  that 
from  constant  use  it  has  become  racked  and  worn,  and 
unless  the  proper  repairs  are  made  thereon,  the  relator, 
with  other  citizens  of  said  counties,  will  sustain  great  in- 
jury, etc, ;  that  the  county  commissioners  of  said  counties 
have  been  repeatedly  requested  to  repair  said  bridge,  but 
have  refused  to  do  so ;  that  there  are  no  funds  available  in 
the  road  districts  of  Kearney  county ;  but  that  there  is 
now  in  the  county  road  fund  of  said  county  from  the  levies 
of  the  years  previous  to  1880  the  sum  of  $227.28,  and 
that  $1,980.48  was  levied  in  said  county  in  the  year  1880 
for  road  purposes ;  that  the  road  fund  in  Buffalo  county 
derived  from  levies  prior  to  1880  is  the  sum  of  $266.64, 


SUPREME  COURT  OP  NEBRASKA, 

The  State  t.  Kearney  County. 


and  the  levy  for  road  purposes  for  1880  is  the  sum  of 
$4,626.98,  and  that  $1,500.00  will  repair  said  bridge. 

The  commissioners  of  Buffalo  county  have  failed  to 
answer.  The  commissioners  of  Kearney  county  in  their 
answer  allege,  in  substance,  that  the  bridge  in  question 
was  built  exclusively  by  Buffalo  county,  and  exclusively 
for  its  benefit  and  interest,  and  for  the  purpose  of  securing 
the  trade  and  travel  south  and  southwest  of  Buffalo 
county;  that  said  bridge  was  not  erected  on  a  public 
road,  but  after  its  erection,  in  the  year  1875,  a  special 
act  of  the  legislature  was  passed,  authorizing  the  location 
of  a  state  road  from  Kearney  to  Bloomington ;  and  that 
said  road  was  so  located  at  the  expense  of  Buffalo  county ; 
that  all  the  funds  now  levied  in  Kcfamey  county,  or  in  the 
treasury,  are  required  to  repair  other  bridges  in  said 
county. 

A  number  of  defenses  are  plead  in  the  answer  which 
it  is  unnecessary  to  notice.  l?he  case  was  referred 
to  a  referee  to  take  testimony,  and  a  large  amount  of 
testimony  has  been  taken,  from  which  it  appears  that  all 
the  funds  under  the  control  of  the  commissioners  of 
Kearney  county  are  required  for  other  bridges. 

Sec.  87  of  the  "  act  to  amend  Chap.  47  of  the  Revised 
Statutes  of  1866,"  Laws  of  1879,  page  142  [Comp.  Stat., 
450]  provides  that :  "  Bridges  over  streams  which  divide 
counties,  and  bridges  over  streams  on  roads  on  county 
lines,  shall  be  built  and  repaired  at  the  equal  exi>ense  of 
such  counties;  Provided,  That  for  the  building  and 
maintaining  of  bridges,  over  streams  near  county  lines, 
in  which  both  are  equally  interested,  the  expense  of 
building  and  maintaining  any  such  bridges  shall  be 
borne  equally  by  both  counties." 

Sec.  88  is  as  follows :  "  For  the  purpose  of  building  or 
keeping  in  repair  such  bridge  or  bridges,  it  shall  be  law- 
ful for  the  county  boards  of  such  adjoining  counties  to 
enter  into  joint  contracts;  and  such  contracts  may  be 
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enforced  in  law  or  equity,  against  them  jointly,  the  same 
as  if  entered  into  by  individuals,  and  they  may  be  pro- 
ceeded against  jointly,  by  any  parties  interested  in  such 
bridge  or  bridges,  for  any  neglect  of  duty  in  reference  to 
such  bridge  or  bridges,  or  for  any  damages  growing  out 
of  such  neglect." 

In  1881,  section  88  was  amended,  limiting  its  applica- 
tion to  bridges  which  have  been  built,  or  may  hereafter 
be  built  by  co-operation  of  two  counties  separated  by  a 
stream.  Its  provisions,  therefore,  do  not  apply  to  the 
bridge  in  question. 

The  county  commissioners,  within  the  limits  fixed  by 
the  statute,  have  a  discretion  as  to  the  expenditure  of  the 
road  and  bridge  fund,  and  this  discretion  will  not  be  con- 
troDed  by  the  court,  unless  there  is  a  clear  abuse  of  the 
trust,  which  the  testimony  in  this  case  fails  to  establish. 
A  peremptory  writ  as  to  Kearney  county  is  therefore  de- 
Died,  but  as  to  Buffalo  county,  a  peremptory  writ  for 
the  amount  of  $1,500.00  is  awarded  as  prayed. 

Judgment  Accordingly. 


Henry  G.  Lomison,  appellee,  v.  Thomas  Leach  and 
James  I.  Gilmore,  appellants. 

Fraud.  One  Leach  purchased  eighty  acres  of  land  from  one  Wal- 
lis,  an  agent  of  Lomison,  for  the  sum  of  ^0.00,  $340.00  being 
paid  in  cash,  and  a  note  and  mortgage  being  made  for  the  resi- 
due. The  mortgage  was  not  recorded.  Leach  sold  and  conveyed 
to  one  Gilmore,  subject  to  the  mortgage.  Gilmore  commenced 
an  action  by  attachment  for  taxes  paid  by  him  on  the  land. 
This  attachment  was  levied  on  the  note  and  mortgage  in  ques- 
tion, which  were  sold  to  Leach  for  the  sum  of  826.00;  Held, 
That  the  transaction  was  fraudulent  and  did  not  divest  the  title 
of  Lomison  to  the  note  and  mortgage. 
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Appeal  from  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J.    The  opinion  states  the  case. 

Colby  d-  Hazlett,  for  appellants. 

Hale  d:  Hardy  and  M.  L,  Hayward,  for  appellee. 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  which  was 
not  recorded.  1st.  The  defendant  Leach  admits  the 
execution  of  the  mortgage,  but  denies  each  and  every 
other  allegation  in  the  petition,  and  alleges  that  on  the 
15th  day  of  July,  1878,  he  conveyed  the  mortgaged  prem- 
ises to  James  I.  Gilmore,  whose  deed  was  filed  for  record 
in  Gage  county.  2nd.  The  defendants  allege  that  on  or 
about  the  3d  day  of  November,  1877,  the  plaintifiF,  by  his 
agent,  Thomas  0.  Wallis,  sold  the  land  in  controversy  to 
the  defendant,  Thomas  Leach,  for  the  sum  of  $680.00, 
$340.00  being  paid  in  cash  and  $840.00  being  the  note 
and  mortgage  in  question ;  that  said  agent  fraudulently 
represented  to  said  defendant  that  there  were  over  sixty 
acres  of  land  under  cultivation  on  said^premises,  when  in 
fact  there  were  but  forty-two  acres,  as  he  well  knew ;  and 
falsely  and  fraudulently  represented  to  said  defendant,  for 
the  purpose  of  inducing  him  to  purchase  said  land,  that»the 
boundary  line  of  said  premises  did  not  include  a  large 
amount  of  rough  and  untillable  land,  when  in  fact  there 
were  about  twenty-five  acres  of  rough  and  untillable  land 
in  said  tract,  as  he  well  knew,  which  was  of  greatly  in- 
ferior value,  in  consequence  of  which  the  defendant  has 
sustained  damages  in  the  sum  of  $450.00.  3d.  That  the 
defendant  Gilmore,  on  the  19th  day  of  August,  1878,  re- 
covered a  judgment  for  the  sum  of  $10.60  and  costs 
against  Henry  G.  Lomison,  the  plaintiff  herein,  and 
thereafter,  on  the  20th  day  of  August,  1878,  an  order  of 
sale  was  issued  on  said  judgment,  commanding  the  officer 
to  sell,  as  upon  execution,  the  note  and  mortgage  described 
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in  plaintiff 'spetition,  which,  before  that  time,  had  been 
levied  upon  under  an  atiachmont  in  the  action;  that 
thereafter,  upon  the  14th  day  of  September,  1878,  said 
note  and  mortgage  were  sold  to  Thomas  Leach  for  the 
sum  of  $26.00,  and  the  proceeds  of  said  sale  were  applied 
in  satisfaction  of  said  judgment,  costs  and  accrued  costs, 
etc. 

On  the  trial  of  the  cause  in  the  court  below,  the  court 
found  all  the  issues  in  favor  of  the  plaintiff,  and  that 
there  is  due  on  said  note  and  mortgage  the  sum  of 
$425.00  and  allowed  forty  dollars  as  attorneys  fees,  and 
made  an  order  that  said  premises  be  sold  to  satisfy  the 
amount  so  found  due.  2d.  The  court  found  that  James 
I.  Gilmore  took  said  premises  subject  to  the  lien  of  said 
mortgage.    The  defendants  appeal  to  this  court. 

It  appears  from  the  record  that  on  or  about  the  3d  day 
of  November,  1877,  one  Thomas  Wallis,  as  agent  of  the 
plaintiff,  sold  to  Leach  the  north  half  of  the  northwest 
quarter  of  section  27,  town  8  north,  being  80  acres  of 
land,  about  four  miles  south  of  the  city  of  Beatrice,  for 
the  sum  of  $680.00,  $340.00  being  paid  in  cash,  and  a 
note  for  $340.00  secured  by  mortgage  on  the  premises 
being  taken  for  the  balance.  This  mortgage  Wallis  fail- 
ed to  have  recorded,  and  soon  after  receiving  the  same 
seems  to  have  left  the  state,  the  note  and  mortgage  be- 
ing left  in  his  office,  and  afterwards  came  into  possession 
of  one  McEwen.  Leach,  after  receiving  a  deed  of  the 
premises,  conveyed  the  same  to  Gilmore  for  the  sum  of 
$1,000.00,  deducting  the  amount  of  the  mortgage  debt 
from  the  purchase  money.  Gilmore  thereupon  com- 
menced an  action  against  Lomison  before  a  justice  of  the 
X)oace  to  recover  the  sum  of  $10.60  for  taxes  paid  by  him 
for  Lomison  "for  the  year  1877  on  one  hundred  and 
sixty  acres  of  land  in  Gage  county."  An  order  of  attach- 
ment was  issued  in  said  action  and  the  note  and  mort- 
gage in  question  were  levied  upon  and  sold  to  Leach  for 
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the  sum  of  $26.00,  and  they  are  now  in  his  possession. 
There  is  no  pretence  that  Gilmore  is  an  innocent  pur- 
chaser of  the  mortgaged  premises^  as  the  proof  shows 
that  he  purchased  with  full  knowledge  of  the  existence  of 
the  mortgage,  and  that  it  was  unsatisfied.  A  transcript 
of  the  proceedings  before  the  justice  is  set  out  in  the 
record,  together  with  copies  of  the  aflS davit  for  attach- 
ment and  the  bill  of  particulars,  neither  of  which  show 
any  legal  liability  on  the  part  of  Lomison  to  Gilmore. 
The  action  was  brought  for  taxes  alleged  to  have  been 
paid  on  a  quarter  section  of  land  in  Gage  county,  but 
there  is  no  allegation  of  request  on  the  part  of  Lomison 
to  pay  the  same.  It  does  clearly  appear  that  Lomison  is 
a  non-resident  of  the  state ;  that  Leach  has  nev^r  seen 
him,  and  there  is  no  testimony  showing  that  Gilmore  had 
ever  seen  him,  or  that  he  ever  made  any  promise  or  re- 
quest in  any  way  to  him,  nor  was  the  action  founded  on 
a  covenant  in  a  deed.  There  is  such  an  absence  of 
essential  facts  in  the  affidavit  for  the  attachment,  that  it 
is  very  doubtful  if  the  court  thereby  acquired  jurisdic- 
tion, the  proceedings  being  ex  parte.  But  we  do  not  place 
our  decision  upon  that  ground.  The  claim  evidently  has 
no  legal  existence,  but  was  used  as  the  merest  pretext  for 
the  very  purpose  of  enabling  Leach  to  purchase  the  note 
and  mortgage  at  a  nominal  price  at  the  sale.  And  that 
he  was  privy  to  this  scheme,  if  not  its  chief  adviser, 
there  is  no  doubt.  This  man  who,  under  fraudulent  pro- 
ceedings in  attachment,  purchased  his  own  note  of 
^340.00,  secured  by  mortgage  on  real  estate,  for  $26.00, 
is  not  an  innocent  purchaser,  and  has  no  cause  of  com- 
plaint if  the  court  refuses  to  sanction  such  fraudulent 
proceedings.  The  case  lacks  every  element  of  honesty 
and  fair  dealing.  In  a  proper  case  he  would  be  entitled 
to  be  reimbursed  the  amount  he  was  compelled  to  pay, 
but  neither  the  pleadings  nor  proof  entitle  him  to  such 
judgment  in  this  case. 


NOVEMBER  TERM,  1881.  IS- 
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As  to  the  alleged  damage  sustained  by  Leach  by  reason 
of  false  representations  made  by  Wallis,  it  is  sufficient  to 
say  that  the  court  below  found  that  no  damages  had  been 
sustained,  and  from  the  character  of  the  testimony  to 
sustain  the  same  we  think  the  finding  is  correct.  The 
judgment  of  the  district  court  is  clearly  right  and  is 
affirmed. 

Judgment  Affirmed. 
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Charles  C.  Godman,  plaintiff  in  error,  v.  Charles  T.     •-;      i' 

12      lo 

BoGGS,  Receiver,  defendant  in  error.  j^^ 

Dormant  Judgrment:  issuance  of  execution.  An  execution 
issued  by  the  clerk  of  a  district  court  upon  a  transcript  of  a 
Judgment  of  a  justice  of  the  peace  or  county  judge  and  delivered 
to  the  sheriff,  and  by  him  levied  upon  real  estate,  and  afterwards, 
before  the  sale,  returned  unsatisticd  by  order  of  the  creditor  In 
execution,  will  prevent  the  judgment  becoming  dormant. 

Errob  to  the  district  court  of  Lancaster  county.  Tried 
below,  before  Pound,  J.  The  case  is  cited  in  the  opin- 
ion. 

Mason  dc  Whedon,  for  plaintiff  in  error,  cited  Hihhard 
V.  Weil  lC  Kahn,  5  Neb.,  41.  SheUenharger  v.  Biser,  5 Neb., 
195.  Code,  sec.  38.  Seager  v.  Bums,  4  Minn.,  141. 
Daily  v.  Litchfield,  10  Mich.,  29.  Agard  r.  Valencia,  39 
Cal.,  292.     Crosby  v.  Davis,  9  Iowa,  98. 

Hanvood  d-  Ames,  for  defendant  in  error,  cited  Kegg 
V.  The  State,  10  Ohio,  75  and  note.  Patton  v.  Sheriff,  2 
Ohio,  395.  Shuee  v,  Ferguson,  3  Ohio,  136.  Benham  t\ 
Convin,  2  Ohio  State,  36-43.  Kellogg  v.  Griffin,  17  Johns, 
N.  Y.,  273.  Dickman  v.  Cook,  17  Johns,  N.  Y.,  382.  Rick- 
ards  V.  Cunningham,  10  Neb.,  417. 

Maxwell,  Ch.  J. 
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This  is  an  action  to  enforce  the  speciiic  performance  of 
a  contract  for  the  sale  of  real  estate.  It  is  stated  in  the 
X>etition  that  Charles  T.  Boggs  is  the  receiver  of  the  Lin- 
coln Building  and  Savings  Association,  and  that  on  the 
11th  day  of  July,  1878,  said  association  being  the  owner 
of  lots  4,  5  and  6  in  block  21,  in  the  city  of  Lincoln,  sold 
the  same  to  Charles  C.  Godman,  for  the  sum  of  (2,835.50 
to  be  paid  as  follows :    $585.50  on  the  11th  day  of  July, 

1879,  and  upon  said  payment  being  made  said  Godman 
to  receive  from  said  corporation  a  warranty  deed  for  said 
lots,  and  thereupon  to  execute  thr.ee  promissory  notes  as 
follows :  one  for  six  hundred  dollars  payable  July  11th, 

1880,  one  for  six  hundred  dollars  payable  July  11th,  1881, 
and  one  for  six  hundred  dollars  payable  July  11th,  1882, 
each  bearing  interest  from  date  and  secured  by  mortgage 
on  said  real  estate.  It  is  also  stated  that  the  plaintiff 
has  tendered  a  warranty  deed  for  said  premises,  which 
Godman  has  refused  to  receive. 

To  this  petition  Godman  filed  an  answer  in  which  he 
states  in  substance,  that  the  lots  in  question  were  to  be 
conveyed  to  him  free  from  encumbrances  upon  the  pay- 
ment by  him  of  the  sum  of  $585.50,  on  the  11th  day  of 
July,  1879,  and  the  execution  of  the  notes  and  mort- 
gage set  forth  in  the  petition;  that  on  the  5th  day  of 
May,  1873,  one  Chapin,  who  was  the  o\iner  of  said 
premises,  executed  a  mortgage  on  said  real  estate  to 
said  Building  and  Savings  Association  to  secure  the 
payment  of  certain  indebtedness,  which  mortgage  on 
the  29th  day  of  January,  1874,  was  duly  recorded; 
that  on  the  2nd  day  of  March,  1874,  the  North-Westem 
Paper  Company  recovered  a  judgment  before  a  justice  of 
the  peace  against  said  Chapin,  for  the  sum  of  $50.85  and 
costs  of  said  suit,  and  a  transcript  of  said  judgment  was 
filed  in  the  oflSce  of  the  clerk  of  the  district  court  of  Lan- 
caster county,  on  the  11th  day  of  August,  1874,  and  an 
execution  duly  issued  thereon  to  the  sheriff  of  said  coun- 
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ty,  which,  on  the  27th  day  of  November,  of  that  year,  was 
returned  wholly  unsatisfied ;  that  on  the  2lBt  day  of  Jtdy, 
1874,  one  S.  M.  Boyd  recovered  in  the  probate  court  of 
said  county  a  judgment  against  said  Ghapin,  for  the  sum 
of  $121.00  and  costs,  and  a  transcript  of  the  same  was 
duly  filed,  etc.,  on  the  12th  day  of  October,  of  that  year, 
and  an  execution  was  issued  on  said  judgment,  which,  on 
the  7th  day  of  December,  1874,  was  returned  unsatisfied ; 
that  on  the  8th  day  of  September,  1879,  another  execu- 
tion was  issued  on  said  judgment  and  levied  on  the  real 
estate  in  controversy  and  was  afterwards  by  the  sheriff, 
in  obedience  to  the  order  of  the  owner,  returned  into  court 
wholly  unsatisfied;  that  on  the  8th  day  of  September, 
1874,  W.  T.  Seaman  recovered  ajudgment  in  the  probate 
court  of  Lancaster  county  against  said  Chapin,  for  the 
sum  of  $149.50  and  costs,  and  a  transcript  of  the  same 
was  duly  filed,  etc.,  and  an  execution  was  duly  issued 
thereon  on  the  26th  day  of  January,  1875,  which  was  re- 
turned unsatisfied,  and  that  afterwards,  on  the  12th  day  of 
July,  1879,  another  execution  was  issued  on  said  judg- 
ment and  levied  on  the  premises  in  question  and  after- 
wards, in  obedience  to  the  directions  of  the  owner  thereof, 
was  returned  into  court  unsatisfied ;  that  on  the  20th  day 
of  April,  1875,  the  state  of  Nebraska  recovered  a  judg- 
ment against  said  Chapin,  in  the  district  court  of  Lan- 
caster county,  for  the  sum  of  $500.00  and  costs ;  that  all 
of  said  judgments  are  still  in  full  force  and  effect ;  that 
on  the  4th  day  of  August,  1875,  the  said  Association  com- 
menced an  action  of  foreclosure  against  said  Ghapin  on 
said  mortgage,  but  neither  said  Boyd,  Seaman  nor  the 
North* Western  Paper  Company  were  made  defendants  ; 
that  the  state  of  Nebraska  was  made  a  defendant  and 
service  duly  had  upon  the  governor,  but  no  appearance 
was  made  in  the  action,  and  judgment  rendered  against 
the  state  by  default,  and  the  state  was  declared  to  have 
no  lien  on  said  premises ;    that  afterwards  a  decree  of 
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foreclosure  Avas  had  and  said  premises  sold  under  the  de- 
cree and  they  were  purchased  by  said  Association,  and 
that  all  the  title  possessed  by  said  Association  is  derived 
from  the  sheriff's  deed,  etc. ;  that  said  several  judg- 
ments are  encumbrances  on  said  premises,  and  on  the 
11th  day  of  July,  1879,  he  tendered  to  said  receiver  the 
sum  of  $535.50  with  interest,  according  to  the  terms  of 
said  contract,  and  offered  to  comply  with  all  the  condi- 
tions of  said  contract  on  his  part  to  be  performed,  and  de- 
manded a  deed,  etc.,  but  said  Association  and  said  re- 
ceiver refused  to  pay  o/f  said  encumbrances  and  refused 
to  convey  said  premises  free  from  the  same ;  that  said 
Association  is  insolvent  and  nothing  could  be  recovered 
on  a  breach  of  warranty  of  said  deed.  The  answer  also 
contains  a  denial  of  ''each  and  every  allegation  in  the 
petition  contained  not  herein  expressly  admitted." 

The  plaintiff  in  the  court  below  demurred  to  the  answer 
upon  the  ground  that  the  facts  therein  stated  did  not  con- 
stitute a  defense.  The  demurrer  was  sustained  and  judg- 
ment rendered  in  favor  of  the  Association  for  the  sum  of 
$1,550.00,  and  an  order  was  made  requiring  Godman  to 
accept  the  deed  and  execute  the  notes  and  mortgage  as 
required  by  the  contract,  which  he  now  assigns  for  error. 

It  is  very  clear  from  the  record  that  Godman  is  entitled 
to  a  conveyance  of  the  premises  free  from  encumbrances. 
The  question  to  be  determined  therefore  is,  whether  or 
not  the  judgments  in  question  are  liens  upon  this  real 
estate. 

Sec.  477  of  the  Code  of  Civil  Procedure  provides  that : 
"The  lands  and  tenements  of  the  debtor  within  the  coim- 
ty  where  the  judgment  is  entered,  shall  be  bound  for  the 
satisfaction  thereof,  from  the  first  day  of  the  term  at 
which  the  judgment  is  rendered ;  but  judgments  by  con- 
fession, and  judgments  rendered  at  the  same  term  at 
which  the  action  is  commenced,  shall  bind  such  lands 
only  from  the  day  on  which  such  judgments  are  rendered. 
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All  other  lands,  as  well  as  goods  and  chattels  of  the 
debtor,  shall  be  bound  from  the  time  they  shall  be  seized 
in  execution." 

Sec,  509  provides  that:  '*No  judgment  heretofore  ren- 
dered, or  which  hereafter  may  be  rendered,  on  which 
execution  shall  not  have  been  taken  out  and  levied  before 
the  expiration  of  five  years  next  aftf  r  its  rendition,  shall 
operate  as  a  lien  upon  the  estate  of  any  debtor,  to  the 
preference  of  any  other  bona  fide  judgment  creditor ;  but 
in  all  cases  where  judgment  has  been  or  may  be  rendered 
in  the  supreme  court,  and  a  special  mandate  awarded  to 
the  district  court  to  carry  the  same  into  execution,  the  lien 
of  the  judgment  creditor  shall  continue  for  five  years  af- 
ter the  first  day  of  the  next  term  of  the  district  court,  to 
which  such  mandate  may  be  directed,"  etc. 

Sec.  482  provides  that :  **If  execution  shall  not  be  sued 
out  within  five  years  from  the  date  of  any  judgment  that 
now  is  or  may  hereafter  be  rendered  in  a  court  of  record 
in  this  state,  or  if  five  years  shall  have  intervened  between 
the  date  of  the  last  execution  issued  on  such  judgment 
and  the  time  of  suing  out  another  WTit  of  execution  there- 
on, such  judgment  shall  become  dormant,  and  shall  cease 
to  operate  as  a  lien  on  the  estate  of  the  judgment 
debtor." 

Sec.  561  provides  that:  ''In  all  cases  in  which  judg- 
ment shall  be  rendered  by  a  justice  of  the  peace,  the 
party  in  whose  favor  the  judgment  shall  be  rendered  may 
file  a  transcript  of  such  judgment  in  the  oflBce  of  the 
clerk  of  the  district  court  of  the  county  in  which  the 
judgment  was  rendered,  and  thereupon  the  clerk  shall,  on 
the  day  on  which  the  same  shall  be  filed,  enter  the  case 
on  the  execution  docket,  together  with  the  amount  of  the 
judgment  and  the  time  of  filing  the  transcript." 

Sec.  562  provides  that :    **Such  judgment,  if  the  trans- 
cript shall  be  filed  in  term  time,  shall  have  a  lien  on  the 
real  estate  of  the  judgment  debtor  from  the  day  of  the 
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filing ;  if  filed  in  vacation,  as  against  the  judgment  debtor, 
said  judgment  shall  have  a  lien  from  the  day  of  the  filing, 
and  as  against  subsequent  judgment  creditors  from  the 
first  day  of  the  next  succeeding  term,  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  the  judgment  had  been 
rendered  in  the  district  court.*' 

Sec.  663  provides  that:  "Execution  may  be  issued 
thereon  to  the  sheriff  by  the  clerk  of  the  court,  in  the 
same  manner  as  if  the  judgment  had  been  taken  in  court, 
and  the  sheriff  shall  execute  and  return  the  same  as  other 
executions;  and  in  the  case  of  sale  of  real  estate,  his 
proceedings  shall  be  examined  and  approved  by  the  court, 
as  in  other  cases." 

Sec.  482  is  substantially  a  copy  of  Sec.  101  of  Swans 
Ohio  Statutes  of  1841.  See  KeUy  v.  Vincent,  8  Ohio  State 
418.  The  proper  construction  of  this  section  was 
before  the  supreme  court  of  Ohio  in  the  case  cited. 
And  it  was  there  held  that  taking  a  writ  of  execution 
from  the  clerk's  oflSce,  by  the  judgment  creditor  or  his 
attorney,  and  returning  the  same  to  the  clerk,  without 
delivering  to  the  sheriff,  is  not  suing  out  an  execution 
within  the  meaning  of  the  statute.  The  reaBons  assigned 
are  that  an  execution  is  the  command  of  the  court,  ad- 
dressed to  the  ministerial  ofiicer  in  writing,  directing  him 
to  execute  the  judgment  of  the  court.  But  when  an  exe- 
cution is  issued  to  an  ofl&cer,  the  law  requires  him  to  levy 
upon  the  goods  and  chattels  of  the  judgment  debtor, 
which  are  not  exempt  by  law,  and  it  is  only  in  cases 
where  no  goods  and  chattels  can  be  found,  that  the  officer 
is  authorized  to  levy  upon  real  estate.  The  executions  in 
the  cases  set  up  in  the  answer  appear  to  have  been  prop- 
erly issued  and  delivered  to  the  proper  officer,  and  the 
fact  that  they  were  levied  upon  the  premises  in  contro- 
versy, is  sufficient  to  justify  the  presumption  that  no 
goods  and  chattels  of  the  judgment  debtor  could  be  found 
whereon  to  levy,  the  presumption  being  that  the  officer 
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I)erformed  his  duty  in  the  premises.  The  execution  be- 
ing thus  levied  upon  real  estate,  so  heavily  encumbered 
that  nothing  would  in  all  probability  be  realized  in  satis- 
faction of  the  judgment  by  offering  the  same  for  sale,  the 
creditor  may  orfler  the  execution  returned  and  save  un- 
necessary expense.  In  such  case  the  execution  has  been 
sued  out  within  the  meaning  of  section  482,  and  the  lien 
of  the  judgment  is  continued.  If  it  is  objected  that  the 
lien  of  a  judgment  could  be  continued  thus  indefinitely, 
it  is  sufficient  to  say  that  the  lien  could  be  thus  contin- 
ued by  repeated  revivals,  and  suing  out  under  the  statute 
has  the  same  effect.  The  judgment  in  favor  of  the  North- 
western Paper  Company  appears  to  be  dormant.  There 
are  not  sufficient  facts  stated  in  the  answer  to  enable  us 
to  determine  whether  the  lien  in  favor  of  the  state  is  still 
in  force,  but  as  to  the  other  judgment  liens  set  up  in  the 
answer,  they  are  encumbrances  upon  said  real  estate. 
The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemanded. 


J.  B.  LiNmOER,  PLAINTIFF  IN  ERROR,  V.  ISAAC  M.  BaYMOND 
ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  Assifirnment  for  the  benefit  of  creditors.  Goods  assigned 
for  the  benefit  of  creditors,  and  in  the  hands  of  the  assignee, 
were  attaclied  at  the  suit  of  creditors  of  the  assignors.  The  as- 
signee in  turn  replevied  them,  and,  on  trial,  the  creditors  justi- 
fied the  attachment  on  the  ground  that  the  assignment  was 
fraudulent.  Finding  and  judg^nent  in  favor  of  the  creditors, 
ft'om  which  the  assignee  prosecuted  proceedings  in  error  to  this 
court.  Evidence  reviewed  and  held  not  to  support  the  finding 
of  thetdistrict  court. 

2.    :    ASSIGNEE.    After  the  sale  of  goods  fairly  made  by  an 

assignee,  he  may,  if  he  sees  fit,  re-purchase  them  for  his  own 
private  use  and  benefit. 

3.     :  PREFERENCE  BY  DEBTOR  IN  FAILING  CIRCUMSTANCES. 

A  debtor,  even  when  in  failing  circumstances,  has  the  right  to 
pay  the  bona  fide  demand  of  one  of  his  creditors  to  the  exclusion 
of  others. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.    The  opinion  states  the  case. 

James  E,  Philpott  and  J,  L.  CaldweU,  for  plaintiff  in 
error. 

Assignment  cannot  be  vacated  by  the  defendants  by 
showing  that  there  was  fraud  or  misrepresentation  on  the 
part  of  the  debtor  in  the  creation  of  the  debt.  Horwitz 
V.  Ellinger,  31  Md.,  492.  Mattlson  v.  Damerest,  4  Robt., 
161.  Pearce  v.  Jackson,  2  R.  I.,  85.  Reinhardt  t\  Bk,  of 
Ky.,  6  B.  Mon.,  252.  Kennedy  v.  Thorpe,  51  N.  Y.,  174. 
S.  C.  2nd  Daily  258,  3  Abb.  Pr.  N.  S.  131.  Waverly 
Bank  v,  Halsey,  57  Barb.,  249.  Sale  of  goods  and  taking 
in  payment  therefor  notes,  if  done  in  the  ordinary  course 
of  business,  is  no  badge  of  fraud.  Loeschiz  i\  Baldwin^ 
38  N.  Y.,  326.  Subsequent  sales  by  assignee  cannot  re- 
vest property  in  debtor,  or  have  a  retroactive  eflFect,  so 
as  to  avoid  the  assignment.  Klapp  r.  Shirk,  13  Penn. 
State,  589.  Shattuck  v.  Freeman,  1  Met.,  10.  Woos- 
ter  V.  Stanjield,  11  Iowa,  128.  Baldwin  v.  Buckland, 
11  Mich.,  389.     CyaUr  v.  McCurtry,  40  N.  Y.,  221. 

Tlarwood  d'  Ames,  for  defendant  in  error. 

If  it  appears  that  the  object  of  the  assignment  was  to 
delay  creditors  and  effect  a  settlement,  it  is  void.  Work  v. 
Ellis,  50  Barb.  N.  Y.,  512.*  Keteltas  v.  Wilson,  36  Barb., 
N.  Y.,  298.  But  the  fraudulent  intent  of  the  assignors, 
accompanied  by  fraudulent  disposition  of  their  property, 
and  the  preference  of  a  creditor  on  the  eve  of  the  assign- 
ment and  in  contemplation  of  it,  render  it  void,  although 
the  assignee  had  been  ignorant  of  both  the  fraud  and 
preference.  Bump  on  Fraudulent  Conveyances,  361.  2 
Perry  on  Tinists,  §  590,  note  2.  Moss  v.  Humphrey,  4 
Green.  la.,  443.  Fidler  r.  Ires,  6  McLean,  478.  Waver- 
ly National  Bank  v.  Halsey,  57  Barb.,  249.*    RuhU  v. 
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McDonald,  18  Iowa,  493.*  Schultz  r.  Hoagland,  N.  Y. 
Com.  Pleas,  Feb.  1880,  9  Reporter,  855.*  Hubbard  v, 
McNaughton,  Michigan,  April,  1880,  5  N.  W.,  Rep.,  251.* 
Flammigon  v.  Lampman,  12  Mich.,  58.  Neither  the  as- 
signee, nor  the  creditors  of  the  assignors,  are  purchasers 
for  a  valuable  consideration,  and  it  is  not  necessary  that 
knowledge  of  the  fraud  should  be  brought  home.  2  Perry 
on  Trusts,  §  590,  note  2.  Hairc/rove  v,  Willington,  8 
Kans.,  480.*  Johnson  v.  Laiighlin,  7  Kans.,  859.  And 
for  that  reason  an  assignee  cannot  maintain  an  action  to 
set  aside  fraudident  conveyances  made  by  the  assignor. 
Pillsbvryv.  Kenyon,  N.  J.  Chan.,  Oct.  1879,  9  Reporter, 
617.  • 

Lake,  J. 

This  action  was  brought  to  recover  the  possession  of  a 
stock  of  goods  by  the  plaintiff  as  assignee.  The  defend- 
ants justified  their  detention  as  attaching  creditors  of  the 
plaintiff's  assignors,  and  the  finding  and  judgment  were 
in  their  favor.  After  a  careful  review  of  the  case,  and  of 
the  points  made  by  counsel  fir  the  defendants,  we  find  no 
ground  upon  which  that  judgment  can  be  upheld. 

Most  of  the  questions  now  presented  w-ere  before  this 
court  and  decided  in  the  case  of  Lininger  v,  Raymond,  9 
Neb.,  40,  and  w'ill  be  treated  as  settled.  The  only  new 
question  deserving  of  any  notice  is  whether  upon  the 
testimony  dehors  the  deed  of  assignment  itself,  that  in- 
strument is  shown  to  have  been  fraudulent.  As  to  the 
assignee  himself,  there  is  not  a  syllable  of  evidence  tend- 
ing in  the  slightest  degree  to  impeach  his  motives  in 
accepting  the  trust  confided  to  him,  or  to  show  any  lack 
of  the  utmost  good  faith  in  all  that  he  had  done  in  its 
execution.  Indeed,  the  defendants  seem  to  have  so  much 
confidence  in  his  integrity  and  truthfulness,  as  to  make 
him  their  sole  witness  in  the  presentation  of  oral  testi- 
mony as  to  his  connection  with  the  transaction,  and  his 
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statement  stands  uncontradicted,  that  he  had  no  knowl- 
edge of  the  insolvency  of  the  assignors,  or  that  they  con-  - 
templated  making  an  assignment,  until  the  evening  be- 
fore it  was  made,  when  he  was  requested  to  serve  in  the 
capacity  of  assignBe. 

In  addition  to  the  oral  testimony  of  the  assignee,  the 
only  evidence  on  which  the  defendants  relied  to  establish 
fraud  in  the  assignment,  was  an  agreed  statement  of 
facts,  to  the  admissibility  of  which  both  parties,  by  stip- 
ulation, were  at  liberty  to  object,  and  which  the  plaintiff 
did,  to  most  thereof,  on  the  groimd  of  immateriality.  To 
epitomize  this  statement  of  facts,  in  substance,  it  merely 
shows : 

First,  That  some  twenty  days  before  the  absignment^ 
the  assignors  took  "  an  inventory  of  the  stock  in  trade^ 
goods,  wares  and  merchandise,"  which  they  then  had  on 
hand,  which  then  amounted  in  value  to  about  three 
thousand  six  hundred  dollars.  That,  in  addition  to  this 
stock,  they  had  notes  and  accounts  for  goods  sold  to  the 
nominal  amount  ot  three  thousand  three  hundred  dollars. 

Second,  That  some  eightilays  after  taking  this  inven- 
tory, one  of  the  assignors,  for  the  purpose  of  obtaining 
credit,  stated  the  facts  of  this  inventory  to  the  defend- 
ants, to  whom  the  assignors  were  already  indebted  for  & 
considerable  amount,  and  thereby  obtained  a  further 
credit  of  one  hundred  and  one  dollars  and  ninety-eight 
cents. 

Third,  That  between  the  taking  of  the  inventory  and 
the  date  of  the  assignment,  there  was  realized,- by  two  of 
the  assignors,  by  the  sale  and  disposal  of  said  goods  for 
cash,  and  the  notes  of  purchasers  on  thirty  and  sixty 
days  time,  and  used  for  the  use  of  their  families,  in  all 
about  eighteen  hundred  dollars;  and  during  the  same 
time  they  "  received  payment,  partly  in  cash,  but  mostly 
in  notes  payable  in  thirty  and  sixty  days  from  date, 
about  twenty-four  hundred  dollars  in  amount   of  said 
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book  accounts.''    Of  these  notes,  "about  ten  haadred 
and  fifty  dollars  in  amount"  were  given  to  one  Gillan. 
"  in  payment  of  a  note  for  three  hundred  and  fifty  dollar«j 
and  interest  from  May  1st,  1877,  which  he  held  against 
the  assignors." 

Fourth,  "  That  a  short  time  after  said  assignment  the 
plaintiff,  as  assignee,  sold  all  the  goods,  chattels  and 
eflfects,  *  *  *  *  after  giving  due  notice  thereof,  and 
to  the  defendantii,  to  the  highest  bidder,  at  public  auction, 
for  the  sum  of  about  nine  hundred  dollars,  and  imme* 
diately  thereafter  purchased  the  same  of  the  purchaser 
at  said  sale,  and  has  since  continued  in  the  possession  of 
the  same,  and  conducted  and  carried  on  a  business  sim- 
ilar to  that  formerly  carried  on  by  said  co-partnership, 
in  all  respects  as  his  own,  and  in  the  same  building  for- 
merly used  and  occupied  by  said  co-partnership  in  said 
business." 

•  Fifth,  That  on  the  6th  of  March,  1878,  the  plaintilBf 
sent  to  the  defendants  and  other  creditors  a  statement  of 
the  effects  and  liabilities  of  his  assignors,  together  with 
an  offer  of  twenty-two  cents  on  the  dollar  of  their  in- 
debtedness as  a  compromise,  and  to  save  the  expense  and 
sacrifice  incident  to  a  forced  sale  of  the  goods  at  auction. 
Sixth,  That  the  defendants  commenced  their  action  in 
attachment  on  the  81st  of  January,  1878,  and  attached 
the  goods  in  controversy  on  the  ground  that  the  assignors 
had  *'  fraudulently  contracted  the  debt  and  incurred  the 
obligation  on  which  the  suit  was  brought,"  and  on  th« 
further  grounds  that  they  had  "  assigned,  removed  or  dis- 
posed of,  or  were  about  to  dispose  of,  their  property,  or  a 
part  thereof,  with  intent  to  defraud  their  creditors,''  and 
that  *'they  had  property  or  rights  in  action  which  they 
concealed.*' 
To  this  attachment  suit  no  defense  appears  to  have 

^  been  made,  and  at  the  May  term  of  said  court,  1878,  the 
defendants  recovered  a  judgment  for  eight  hundred  and 
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forty  dollars  and  costs,  and  an  order  for  the  sale  of  at- 
tached property,  which,  however,  had  been  reclaimed  by 
the  assignee  by  virtue  of  said  replevin  proceedings. 

The  foregoing  is  the  substance  of  all  the  facts  upon 
which  the  district  court  rendered  its  judgment  in  favor 
of  the  defendants,  and  we  hold  them  to  be  totally  inade- 
quate to  support  it.  There  is  not  a  single  fact  shown  that 
is  not  entirely  consistent  with  good  faith  on  the  part  of 
both  the  assignors  and  the  assignee  in  making  the  as- 
signment. Considerable  stress  is  put  upon  the  fact  of 
the  assignee  finally  becoming  possessed,  in  his  individual 
right,  of  the  goods,  but,  there  is  nothing  even  suspicious 
in  this  circumstance,  when  viewed  in  the  light  of  the 
statement  agreed  to  concerning  it,  that  the  goods  were 
first  duly  sold  by  the  assignee  to  the  highest  bidder,  after 
due  notice,  not  only  to  the  public  generally,  but  also  to 
the  defendants,  specially.  There  is  not  a  word  impeach- 
ing, in  the  slightest  degi'ee,  the  fairness  of  the  assignee's* 
sale,  nor  as  to  the  price  wliich  he  finally  paid  to  obtain 
the  goods  from  the  purchaser.  The  sale  by  the  assignee 
•  having 'been  fairly  made,  which  is  in  effect  conceded, 
there  was  no  rule  of  law  preventing  him  from  re-purchas- 
ing either  a  part  or  the  whole  of  the  goods  for  his  o^vn 
private  use  and  benefit,  if  he  desired  to  do  so,  and  with 
as  much  freedom  as  might  an  entire  stranger.  We  are 
01  opinion  that  this  fact  of  re-purchase  of  the  goods  by 
the  assignee  was  entirely  immaterial,  for  it  certainly  had 
no  tendency  to  show  that  the  assignment  itself  was 
fraudulently  made. 

Reliance  is  also  placed  upon  the  fact  of  the  discrepancy 
between  the  value  of  the  effects,  as  shown  by  the  inven- 
tory of  January  9th,  and  their  value  at  the  date  of  the 
assignment.  The  fact  of  a  discrepancy,  without  any  ex- 
planation, is  of  very  little,  if  any,  importance  upon  the 
question  at  issue.  There  is  nothing  to  show  upon  what 
basis  the  respective  valuations  were  made,  or  the  quantity 
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of  goods  that  had  been  disposed  of,  during  the  interval 
between  them.  Indeed,  there  is  nothing  in  ,any  of  the 
conceded  facts  to  show  that  a  single  article  of  the  stock 
had  been  devoted  by  the  assignors  to  an  unlawful  or 
fraudulent  purpose.  The  payment  of  the  Gillan  note  by 
notes  taken  by  the  assignors  in  settlement  of  accounts, 
for  aught  that  appears,  was  entirely  justifiable.  A  debt- 
or, even  when  in  failing  circumstances,  has  the  right  to 
pay  the  bona  fide  demand  of  one  of  his  creditors  to  the 
exclusion  of  others.  This  is  a  right  of  which  the  law  has 
not  undertaken  to  deprive  him.  As  to  the  man  Gillan, 
there  is  nothing  showing  him  in  any  other  relation  to  the 
assignors  than  that  of  creditor  to  debtors,  and  the  seem- 
ingly great  disproportion  between  the  nominal  value  of 
the  notes  with  which  pa3'ment  was  made  and  that  of  the 
note  paid,  is  of  no  significance  without  some  evidence  of 
the  responsibility  of  the  makers. 

Being  clearly  of  opinion  that  the  finding  of  the  court  is 
entirely  unsupported  by  the  evidence,  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 

Beversed  and  Bemanded. 


Joseph  Bosenfield  and  Mayer  Bosenfield,  appellants, 
v.  Mathias  Chada,  appellee. 

1.  Equity  Pleading*.  When  a  petition  in  eqnity,  filed  by  judge- 
ment creditors  of  the  defendant  to  subject  his  "interest"  in  cer- 
tain real  estate  to  the  payment  of  the  judgment,  fails  to  show 
that  such  interest  is  merely  eqitable,  or  so  clouded  by  apparent 
but  really  fraudulent  and  unreal  claims,  as  would  render  the 
title  of  a  purchaser  at  execution  sale  uncertain,  no  case  for  equit- 
able cognizance  is  presented,  and  the  action  will  be  dismissed. 

2.      :      EQUITABLE   INTEREST   IX     LAND    COirPLED    W.ITH   THE 

ACTUAL  POSSESSION.  An  equitable  interest  in  land,  coupled  with 
the  actual  possession,  may  be  reached  by  a  seizure  and  sale  un- 
der an  ordinarv  execution  at  law. 
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Appeal  from  Saline  county.  Tried  below  before  Wea- 
ver, 3. 

M.  B.  C.  True^  for  appellants. 

W,  H.  Morris,  for  appellee. 

Lake,  J. 

This  case,  which  nominally  is  one  seeking  equitable 
relief,  comes  here  by  appeal.  It  was  submitted  to  the 
court  below  on  the  pleadings  alone,  and  having  been  de- 
termined adversely  to  the  plaintiff,  he  brings  the  case  to 
this  court  for  review,  and  the  question  we  first  meet  is^ 
whether  the  petition  states  a  cause  of  action. 

The  petition  charges  that  on  the  20th  day  of  April, 
1880,  the  plaintiff  recovered  a  judgment  in  the  district 
court  against  the  defendant  for  $225.50  debt,  and  costs, 
taxed  at  $39.83,  inclusive  of  an  attorney's  fee,  on  which 
has  been  paid  the  sum  of  $62,  leaving  the  residue  of  said 
judgment  still  wholly  unsatisfied.  That  an  execution 
has  been  duly  issued  thereon  and  returned  by  the  sheriff, 
**that  after  diligent  search  he  was  unable  to  find  any 
property  of  the  said  defendant  on  which  he  could  levy." 

These  averments,  which  show  the  plaintiffs  in  the 
character  of  judgment  creditors  of  the  defendant,  are  fol- 
lowed by  the  further  allegation  that  under  a  written 
agreement,  executed  by  one  Samuel  Long  to  the  defend- 
ant, he  has  an  "interest"  in  lot  eleven,  block  one  hun- 
dred and  forty-three,  in  the  city  of  Crete,  to  the  amount 
of  "  about  three  hundred  dollars ;"  "  that  under  said  con- 
tract defendant  took  immediate  possession  of  said  prem- 
ises and  has  remained  in  possession  ever  since;'*  and 
that  the  defendant,  who  is  insolvent,  "  wrongfully  re- 
fuses to  apply  his  said  interest,  or  any  part  thereof,  in 
said  premises,  to  the  payment  of  said  judgment  of  the 
said  plaintiffs."    The  particular  prayer  is  for  a  sale  of 
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said  interest  and  the  application  of  the  proceeds  to  the 
satisfaction  of  the  judgment,  followed  by  one  for  general 
relief. 

Admitting  the  truth  pf  all  of  these  allegations,  Avhich, 
indeed,  include  the  whple  substance  of  the  charging  part 
of  the  petition,  still  we  fail  to  discover  any  ground  for 
bringing  the  defendant  into  a  court  of  equity,  or  on  wjiich 
to  base  an  equitable  decree.  No  fraud  respecting  said 
lot  is  alleged  against  the  defendant,  but  his  interest  there-  ^ 

in,  for  aught  that  appears,  may  be  reached  by  a  seizure  1         \ 

and  sale  under  an  ordinary  execution.  If  this. interest 
were  shown  to  be  indefinite  in  its  character  or  extent,  or 
so  clouded  by  apparent  but  really  fraudulent  or  unreal 
adverse  claims  as  would  render  the  title  of  a  purchaser  at 
execution  sale  uncertain,  a  case  for  equitable  cognizance 
would  be  presented.  But  nothing  of  this  sort  appears. 
The  defendant's  interest  in  the  lot  was  derived  through 
"  a  certain  agreement  for  sale,  executed  by  Samuel  Long, 
the  then  owner  thereof."  The  terms  of  said  agreement, 
are  not  given,  consequently  we  have  no  means  of  know- 
ing whether  this  "interest"  is  of  a  legal  or  merely 
equitable  nature,  but  even  conceding  it  to  be  the  latter, 
still,  as  it  is  coupled  with  an  absolute  possession  by  the 
defendant,  an  ordinary  execution  is  ample  to  reach  it. 

No  ground  for  equitable  relief  being  shown,  the  peti- 
tion fails  to  state  a  cause  of  action,  and  the  judgment  of 
the  court  below,  dismissing  the  case,  must  be  affirmed. 

Judgment  Affirmed. 
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'   ?o  *^-,   Sarah  Rogers,  plaintiff  in  error,  v.  Walsh  &  Putnam, 

^   «M  DEFENDANTS    IN    ERROR. 

Void  County  Warrants  :  roNsiDERATiON.  Jhe  plaintiff  l>ought 
oftlie  defendants  what  she  supposed  were,  and  what  i3ur[)orted 
to  be,  the  warrants  of  York  county,  but  which  having  been  is- 
sued by  the  county  commissioners  of  that  county,  without  au- 
thority of  law,  were  void  an<l  of  no  valne.  Action  to  recover  the 
pric(»  pai<l,  HvUU  Thtit  tlie  pretended  warrants  were  not  a  valid 
t^onsideration  for  the  money  paid  therefor,  and  that  the  plaintiff 
was  entitled  to  recover  it  back. 

Error  to  the  district  court  for  Lancaster  county. 
Heard  there  before  Pound,  J.,  on  demurrer  to  the  peti- 
tion.   Demurrer  sustained  and  cause  dismissed. 

ir.  f/.  Lamby  for  plaintiff  in  error,  cited  School  Dis- 
trict V,  Stough,  4  Neb.,  359.  Benjamin  on  Sales,  sees. 
607,  G08,  609.  Thrall  v.  Nezcell,  19  Vermont,  208.  Terry 
V.  Bissell,  26r Conn.,  40.  Flynn  v.  Allen,  57  Pcnn.  State, 
482.  Lohdell  r.  Baker,  3  Met.,  469.  Ellis  r.  Grooms,  1 
Stewart,  (Ala.)  47.  Cardin  v.  Boyd,  11  Heisk.,  176. 
Howell  r.  Wilson,  2  Blackf.,  419.  Turner  r.  Tuttle,  1 
Root,  350.  Baukv.  Dodge,  8  Barb.,  233.  Boyd  v.  An- 
dcrso7i,  1  Overton,  446.  J^Mnfr.  7/a«,  12  Wis.,  136.  Fitz- 
gerald V.  Plattsmouth,  10  Neb.,  401. 

Mason  tO  Whedon,  for  defendants  in  error,  cited  Lam- 
hert  r.  Heath,  15  M.  &  W.,  486.  Otis  r.  Cullum,  2  Otto, 
447.  Loan  Association  r.  Topeka,  20  Wall.,  665.  Char- 
ter t\  Hopkins,  4  M.  &  W.,  399.  Most  of  the  cases  cited 
by  the  plaintiff  relate  to  forged  paper.  They  rest  on  a 
different  principle  than  the  one  at  bar.  In  those  cases,  the 
purchasers  did  not  get  what  they  intended  to  buy,  and  did 
buy.  They  got  forged  paper,  and  not  true  and  genuine. 
In  the  case  at  bar  the  plaintiff  in  error  got  exactly  what 
she  intended  to  buy  and  did  buy.  The  commissioners 
record  of  York  county,  in  respect  to  these  warrants,   was 
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open  for  her  inspection  and  examination,  and  it  was  a 
question  of  law  whether  these  warrants  were  ultra  vires 
and  not  of  fact,  and  it  is  too  well  established  that  money- 
paid  under  a  mistake  of  law  cannot  be  recovered  back,  to 
need  citation  of  authorities  in  this  court  for  its  support. 
Here  was  no  bad  faith,  no  liability  ex  delicto,  no  claim  or 
pretense  of  that  kind.  And  here  is  a  full  performance  of 
everything  that  the  law  implies  ex  contractu,  that  the 
warrants  belonged  to  the  defendants  in  error,  that  they 
were  not  forgeries.  It  is  admitted  that  the  warrants  sold 
were  not  forgeries,  it  is  admitted  that  they  belonged  to 
Walsh  &  Putnam,  that  there  was  no  warranty  or  guaran- 
ty. There  was  no  express  stipulation,  there  was  no  lia- 
bility beyond  the  implied  guaranty  that  Walsh  &  Put- 
nam were  the  owners  of  these  warrants,  and  where  there 
is  no  express  stipulation  there  is  no  liability. 

Lake,  J, 

The  warrants  in  question  having  been  issued  by  the 
commissioners  of  York  county  without  authority  of  law, 
were  void.  We  have  presented  to  us,,  therefore,  the  sin- 
gle question,  whether,  under  the  circumstances  of  their 
sale,  they  were  a  good  consideration  for  the  money  which 
the  plantiff  paid  for  them. 

It  is  averred  in  the  petition  that  at.  the  time  of  this 
purchase,  and  the  payment  of  the  money,  there  were 
genuine  valid  county  warrants  in  the  market  where  these 
were  bought,  and  that  the  plaintiff  supposed  those  in 
question  to  be  such,  until  long  after  she  received  them. 
Indeed,  from  the  facts  alleged,  there  can  be  no  doubt 
that  the  purchase  was  made  with  the  full  belief  on  her 
part,  and  probably  on  the  part  of  the  defendants,  that 
what  was  obtained  by  it  were  the  genuine  warrants  of 
York  county.  Such  being  the  case,  but  for  the  seeming 
confidence  of  the  defendants'  counsel  in  the  strength  of 
their   position,  we  would    not  suppose  a    doubt  could 
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have  existed  that  there  was  an  entire  want  of  considera- 
tion for.  the  payment  of  the  money,  and  that  the  plaintiff 
was  entitlefd  to  a  return  of  the  price  paid  for  what  had 
proved  to  be  wholly  worthless. 

The  defense  here  made  rests  chiefly  upon  the  author- 
ity of  two  cases  cited,  one  English  and  the  other  Ameri- 
can, viz.  Lambert  v.  Heath,  15  M.  &  W.,  484,  and  Otis  v, 
Cullum,  2  Otto,  447.  But  the  facts  of  those  cases  were  so 
different  in  character  from  those  of  the  one  at  bar,  that 
the  governing  principle  in  them  is  inapplicable  here.  In 
those  cases  the  purchasers  actually  obtained  just  what 
they  had  contracted  to  buy,  and  the  decisions  were  put 
upon  that  ground  alone,  there  being  no  express  warranty. 
Here,  however,  the  purchase  was  of  the  warrants  of  York 
county,  while  in  fact  what  were  received  as  such  were  not 
the  warrants  of  that  county  at  all,  but  only  things  in  their 
similitude.  Having  been  issued  by  the  commissioners 
without  authority  of  law,  they  can  no  more  be  considered 
the  obligations  of  that  county,  than  if  bigned  by  any  other 
of  her  citizens.  They  are  merely  valueless  pieces  of 
paper,  resembling  York  county  warrants,  nothing  more. 

The  principle  that  should  govern  here,  was  applied  in 
the  case  of  Young  v.  Cole,  reported  in  32  Eng.  Com.  Law, 
834,  and  cited  in  Benj.  on  Sales,  Sec.  607.  The  sale 
there  considered  was  of  certain  Guatemala  bonds,  which, 
because  unstamped,  had  been  repudiated  by  the  govern- 
ment of  that  state,  and  were  therefore  valueless,  of  which 
facts  both  seller  and  purchaser  were  at  the  time  ignor- 
ant, and  it  was  held  that  the  defendant  should  restore  the 
price  he  had  received.  In  commenting  upon  the  facts  of 
that  case  Tindal,  C.  J.,  said,  that  tho  contract  was  for  real 
Guatemala  bonds,  and  the  question  was  not  one  of  war- 
ranty, but  whether  the  defendant  had  not  delivered  some- 
thing which,  though  resembling  the  article  contracted  to 
.be  sold,  was  of  no  value. 

On  the  facts  alleged  in  the  petition  we  are  of  opinion 
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that  the  pretended  warrants  were  not  a  valid  considera- 
tion for  the  price  paid  therefor,  and  that  the  plaintifi 
should  recover.  The  jud^^rment  is  therefore  reversed,  and 
the  cause  remanded  to  the  court  below  for  further  pro- 
-ceedings. 

Bevbrsed  a^d  Remanded. 


'The  State  op  Nebraska,  ex  rel.  Henry  E.  Hitchcock, 
V.  A.  E.  Harvey,  county  treasurer. 

Taxes:  countt  warrants:  payment  of.  Sec.  25,  Ch.  18, 
Comp,  Statutes  requires  the  usual  levy  of  taxes  for  county  pur- 
poses to  be  made  upon  an  estimate  prepared  by  the  board  of 
county  commissioners.  Such  estimate  may,  if  necessary,  in- 
clude outstanding  warrants  o^  preceding  years;  but  where  it 
does  not,  the  Aind  arising  from  the  levy  of  that  year  cannot  be 
legally  used  to  pay  the  warrants  of  preceding  years,  at  least 
until  all  of  the  expenditures  contemplated  by  the  yearly  esti- 
mate have  been  met. 

This  was  an  original  application  for  a  mandamus  to 
•compel  the  respondent,  as  county  treasurer  of  Furnas 
county,  to  pay  a  registered  warrant  of  that  county  for 
the  year  1879,  without  preferring  the  warrants  of  1880  to 
the  warrants  of  1879,  previously  registered,  in  disbursing 
the  revenue  of  the  year  1880,  collected  by  him. 

J.  R.  Webster,  for  the  relator,  contended  that  warrants 
must  be  paid  in  the  order  of  registration,  without  regard 
to  the  year  in  which  the  levy  is  made.  Comp.  Stat., 
Chap.  93.  The  act  of  1879  [  Comp.  Stat., .  Chap.  18,  Sec. 
81,  et  seq.l  does  not  repeal  the  registration  act,  which  is 
.still  in  full  force,  and  should  be  observed  by  the  relator. 

A.  E.  Harvey,  pro  se. 

Lake,  J. 
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An  examination  of  the  several  provisions  of  statute, 
bearing  upon  the  question  here  raised,  has  brought  us  to 
the  conclusion  that  the  respondent's  position  is  well 
taken,  and  that  the  writ  must  be  withheld. 

The  sections  of  the  statute  specially  applicable,  and  by 
which  we  are  brought  to  this  result,  are  the  25th  and 
84th  of  Chap.  18,  Comp.  Statutes.  By  the  sixth  sub- 
division of  sec.  25  it  is  made  the  duty  of  the  board  of 
county  commissioners  "at  their  regular  meeting  in 
January  of  each  year,  to  prepare  an  estimate  of  the 
necessary  expenses  of  the  county  during  the  ensuing  year, 
the  total  of  which  shall  in  no  instance  exceed  the  amount 
of  taxes  authorized  by  law  to  be  levied  during  that  year, 
including  the  amounts  necessary  to  meet  outstanding  in- 
debtedness as  evidenced  by  bonds,  coupons  or  warrants 
legally  issued ;  and  such  estimate  containing  the  items 
/  constituting  the  amounts  shall  be  entered  at  large  upon 

their  records  and  published  four  successive  weeks  before 
the  levy  for  that  year,  in  some  newspaper  published  and 
of  general  circulation  in  the  county,  or,  if  none  is  pub- 
lished, then  in  some  newspaper  of  general  circulation 
therein,  and  no  levy  of  taxes  shall  he  made  for  any  other 
purpose  or  amounts  than  are  specified  in  such  estimate  as 
puhlishedy  but  any  item  or  amount  may  be  stricken  from 
such  estimate  or  reduced  at  the  time  the  levy  is  made,'* 
etc. 

And  the  first  clause  of  sec.  34  provides  that  "  it  shall 
not  be  lawful  for  any  warrant  to-be  issued  for  any  amount 
exceeding  in  the  aggregate  75  per  cent,  of  the  amount 
levied  by  tax  for  the  current  year,  except  there  be  money 
in  the  treasury  to  the  credit  of  the  proper  fund  for  the 
payment  of  the  same." 

In  these  provisions  we  see  that  the  commissioners  are 

required  to  distinctly  specify  the  very  purposes  for  which 

they  levy  taxes  for  each  current  year.     And  one  of  the 

,^  purposes  which  they  are  authorized  to  consider  and  levy 
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for  is  the  outstanding  indebtedness  of  the  county,  evi- 
denced by  its  warrants  legally  issued  in  former  years. 
The  warrant  in  question  was  issued  July  8th,  1879,  and 
against  the  levy  for  that  year,  but  it  is  not  shown  that  the 
indebtedness  it  evidenced  entered  into  the  estimate  for  the 
levy  of  1880,  out  of  which  the  relator  seeks  to  have  it  paid. 
Nor  does  it  even  appear  that  there  was  any  reason  why 
it  should  have  been  a  part  of  that  estimate,  ample  pro- 
vision already  having  been  made  by  the  levy  of  1879,  the 
year  in  which  it  was  drawn,  as  shown  by  the  unexpended 
balance  indorsed  on  the  warrant  itself. 

Now,  the  law  requiring  an  itemized  estimate  to  be 
made  of  the  requisite  amounts  to  be  raised  by  taxation 
for  county  purposes,  is  it  not  a  reasonable  inference,  from 
this  fact  alone,  that  the  legislative  intent  was  that  the 
funds  realized  from  the  levy  should  be  devoted  to  those 
purposes?  It  certainly  could  not  have  been  intended 
that  objects  thus  provided  for  should  be  postponed  to 
such  as  were  not  included  in  the  yearly  estimate. 

That  the  levy  for  each  year  is  to  be  regarded  as  a  dis- 
tinct fund,  at  least  until  all  of  the  expenditures  contem- 
plated by  the  yearly  estimate  have  been  met,  is  further 
shown,  we  think,  by  the  provision  above  quoted,  which 
limits  the  issue  of  warrants  to  75  per  cent,  of  the  current 
levy,  unless  "there  be  money  in  the  treasury  to  the  credit 
of  the  proper  fund  for  the  payment  of  the  same."  But 
the  question  here  arises,  what  is  the  "proper  fund'*  to 
which  this  provision  refers?  We  answer  that  it  can  be 
no  other  than  the  one  raised  to  meet  an  estimated  ex- 
penditure covering  the  particular  indebtedness  which  the 
warrant  represents.  If  this  be  not  so,  what  would  be  the 
condition  of  a  county  financially,  after  75  per  cent,  of  the 
levy  had  been  anticipated  by  warrants  issued  in  advance 
of  the  collection,  if  the  money  belonging  to  that  fund 
should  be  used  as  fast  as  collected  in  paying  the  out- 
standing warrants  of  preceding  years  ?  Is  it  not  appar- 
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ent  that,  in  such  case,  there  would  be  no  means  at  hand 
for  defraying  the  very  expenses  which  the  commission- 
ers in  their  yearly  estimate  and  tax  levy  pursuant  to 
statute  had  expressly  provided  for  ?  And  such  might  be 
the  result  to  Furnas  county  if  the  amoimt  of  her  out- 
standing warrants  be  large,  should  the  rule  of  payment 
contended  for  by  the  relator  prevail. 

Another  provision  of  law  also  tending  strongly  to  show 
that  the  money  realized  from  the  levy  of  any  one  year 
was  intended  to  be  a  distinct  fund  for  the  pa3rment,  first, 
of  the  estimated  expenses  of  that  year,  is  sec.  85  of  the 
above-mentioned  chapter,  which  requires  that :  "  Each 
warrant  shall  specify  the  amount  levied  and  appropria- 
ted to  the  fund  upon  which  it  is  drawn,  and  the  amount 
already  expended  of  such  fund."  One  of  the  effects  of  a 
compliance  with  this  section  is  to  make  each  warrant 
show  the  condition  of  the  particular  fund  when  it  was 
drawn,  provided  no  payments  have  been  made  from  it 
but  of  warrants  of  the  current  year.  And  this,  doubtless, 
was  one  of  the  objects  of  the  provision.  But  if  the  treas- 
urer were  to  pay  from  it  the  warrants  of  other  years, 
drawn  against  other  levies,  the  fund  might,  in  fact,  be 
actually  exhausted,  while  the  last  warrant  drawn  would 
indicate  that  a  considerable  balance  of  the  levy  for  the 
current  year  was  still  unexpended  and  available.  For 
these  reasons  the  writ  must  be  denied. 

Wmt  Denied. 
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Ike  D.  Neihardt  and  C.  J.  Neihardt,  plaintiffs  in  error, 
V.  Hbnry  a.  Kilmer,  defendant  in  error. 

i.  J\irisdlction  of  Justice  of  peace.  A  justice  of  the  peace  has 
Jurisdiction  of  an  action  for  the  taking  and  converting  of  per- 
sonal chattels  of  the  value  of  two  hundred  dollars  or  under,  and 
is  not  ousted  of  such  Jurisdiction  by  pleading  and  proof  that 
defendant  took  such  chattels  by  virtue  of  an  execution,  he  being 
a  sheriff. 

2.  Instructions  to  Jury.  However  good  abstract  law  may  be 
contained  in  an  instruction  prayed  for,  it  is  not  error  in  the 
court  to  refuse  to  g^ve  it,  unless  it  is  applicable  to  the  testimony 
in  the  case. 

5.    .    When  proper  and  sufficient  instructions  have  been 

presented  by  the  parties  to  an  action  and  given  to  the  jury,  other 
instructions  on  the  judge^s  own  motion  are  quite  superfluous 
and  unnecessary. 

Error  to  the  district  court  for  Seward  county.  Tried 
below  before  Post,  J.  The  action  was  originally  brought 
by  Kilmer  against  I.  D.  Neihardt  and  C.  J.  Neihardt  for 
the  conversion  of  a  com  planter,  com  cultivator  and  a 
cow,  which  the  latter  had  levied  upon  and  sold  as  sheriflF 
and  deputy  sheriff  to  satisfy  an  execution  issued  on  a 
judgment  against  Kilmer.  The  execution  sale  took  place 
on  the  27th  of  December,  1875.  On  the  20th  day  of  De- 
cember Kilmer  filed  an  inventory  of  all  his  personal 
property,  claiming  the  same  as  exempt  under  sec,  521  of 
the  code,  he  being  the  head  of  a  family  and  owning  no 
homestead.  Appraisers  were  called  and  property  ap- 
praised, and  $500  worth  set  off  to  Kilmer.  Afterwards, 
on  the  27th  day  of  December,  the  day  of  sale,  the  first 
above  described  property  was  claimed  by  Kilmer  as 
specifically  exempt  under  sec.  530  of  the  code,  in  addi- 
tion to  the  $500  worth  of  property  appraised  and  set  out 
to  him  on  the  20th  day  of  December.  Kilmer  had  judg- 
ment before  the  justice  and  also  in  the  district  court  on 
appeal.  The  defendants  before  the  justice  moved  to  dis- 
miss for  want  of  jurisdiction,  and  in  the  district  court 
pleaded  want  of  jurisdiction  in  the  justice,  and  being  de- 
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feated  on  these  points,  came  here  upon  a  petition  in 
error,  alleging  the  same,  with  other  matters  stated  in  the 
opinion,  as  error,  which  should  cause  a  reversal  of  the 
judgment  against  them. 

Oeorge  B.  France,  for  plaintiflFs  in  error. 

The  justice  had  no  jurisdiction.  If  property  was  ex- 
empt, plaintiffs  in  error,  as  officers,  committed  trespass, 
and  that  trespass  was  not  the  act  of  mere  individuals, 
but  was  done  virtute  officii,  and  was  official  misconduct 
in  office.  Ohio  v.  Jennings,  4  Ohio  State,  419.  People 
V.  Schuyler,  4  N.  T.,  178.  Neal  v.  KiUee,  12  Kan.,  247. 
Cooley  on  Torts,  896.  MiUer  v.  Roby,  9  Neb.,  471.  Ar- 
cher V.  Noble,  8  Maine,  418.  Harris  v.  Hensen,  11  Maine, 
241.  If  justice  had  no  jurisdiction,  then  the  district 
court  on  appeal  acquired  none.  Nichol  v.  Patterson,  4 
Ohio,  200.  Glover  v.  Moses,  18  Ohio,  822.  Wood  v. 
O'FerraU,  19  Ohio  State,  427. 

Leese  dk  Lewis,  for  defendant  in  error. 

If  specific  exempt  property  be  wrongfully  taken  by  vir- 
tue of  legal  process,  has  the  injured  party  any  remedy 
except  by  suit  in  the  district  court  for  misconduct  in 
office?  We  claim  that  there  are  two  remedies  against 
theofficer.  First,  Replevin.  Laws  1877,  p.  10.  Thomp- 
son on  Homesteads,  876.  Second,  Trespass.  Maxwell's 
Justice,  99.  Freeman  on  Executions,  202,  215,  216. 
Field  on  Damages,  687,  772,  786.  MiUer  v.  Rohf,  9  Neb., 
472.  2  Hill  on  Torts,  112,  182  and  note.  State  v.  Far- 
mer, 21  Mo.,  160.  State  v.  Johnson,  12  Ala.,  840.  Van 
Dresor  v.  King,  84  Penn.  State.,  201.  Mussey  v.  Cahoan^ 
84  Maine,  74. 

Cobb,  J. 

There  can  be  no  doubt  that,  under  the  authorities,  the 
plaintiff  could  have  brought  his  action  against  the  sheriff 
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and  his  sureties,  and  by  proper  averments  and  proofs 
made  this  an  action  for  misconduct  in  office,  and  the 
official  sureties  of  the  sheriff  would  be  held  for  the 
damages  caused  by  such  misconduct.  In  such  case  a 
justice  of  the  peace  would  not  have  jurisdiction,  the  same 
being  prohibited  by  sec.  907  of  the  code. 

But  is  the  plaintiff  restricted  to  this  remedy  and  con- 
sequently to  a  court  of  record  in  which  to  prosecute  it  ? 
None  of  the  cases  cited  go  that  far.  The  fact  of  the  de- 
fendants being  sheriff  and  deputy  sheriff  respectively, 
does  not  exempt  them  from  the  action  of  trespass,  or  of 
trover  and  Conversion.  The  petition,  as  the  writer 
understands  it,  presents  a  cause  of  action  of  the  latter 
designation,  as  actions  at  law  were  formerly  known,  a 
cause  of  action  of  which  a  justice  of  the  peace  has  un- 
questioned jurisdiction.  The  defendants  come  in  with 
their  answer,  in  which  they  set  up  certain  facts  which,  if 
proved,  would  probably  constitute  a  defense  to  the  action. 
But  it  may  be  safely  laid  down  as  a  rule,  that  matters 
stated  in  an  answer  of  a  defendant  in  a  proceeding  in  a 
court  of  justice,  can  neither  give  nor  take  a^ay  the  juris- 
diction of  the  court  to  hear  and  determine  the  cause.  If 
the  facts  set  up  in  their  answer  by  the  defendants  had 
been  sufficiently  proved  at  the  trial  to  have  controlled 
the  verdict  of  the  jury,  they  would  have  been  entitled  to 
a  judgment,  but  such  judgment  would  not  have  been 
one  of  dismissal  for  want  of  jurisdiction  in  the  court  to 
try  the  cause,  but  would  have  been  on  the  merits  and  final. 

In  the  course  of  the  trial  the  defendants  objected  to 
several  different  questions  put  to  plaintiff's  witnesses, 
and  referring  to  them,  by  page  of  the  record,  he  makes 
the  point  that  the  court  erred  in  allowing  the  witnesses 
to  answer  leading  and  suggestive  questions.  By  refer- 
ring to  the  record  we  find  that  in  many  of  the  instances  there 
seems  to  have  been  no  ruling  of  the  court  at  all  on  the 
objections  made,  and  in  many  others  where  there  was 
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a  ruling,  there  was  no  exception  thereto,  and  in  all  cases 
where  there  was  a  ruling  and  an  exception  saved,  the 
objection  seems  to  have  been  made  rather  to  the  form 
than  to  the  substance,  and  in  no  instance  do  we  think 
there  was  error  in  the  admission  of  testimony  sufficient 
to  vitiate  the  verdict.  Plaintiffs  in  error  make  the  further 
point  that  the  court  ruled  out  testimony  of  the  defendant 
that  plaintiff  below  had  other  cows  than  the  one  claimed 
by  him  as  exempt,  as  being  his  only  cow.  By  reference 
to  this  testimony  it  appears  that  plaintiff  below  had 
testified,  on  cross-examination  by  defendants,  that  cer- 
tain cows  were  the  produce  of  a  cow  bought  by  his  wifo 
with  money  given  her  by  her  mother.  Defendants  ask- 
ed him  how  much  money  she  gave  her.  Witness  ans- 
wered, "I  think  ^25  or  $30." 

Q.    When  was  that? 

A.    Twelve  years  ago  last  fall. 

After  several  further  questions  and  answers,  defendants 
returned  to  this  matter  of  the  amount  of  money  given  by 
the  mother-in-law  of  the  witness  to  his  wife,  with  which 
she  bought  the  cow,  and  asked  the  following  question : 

Q.    You  do  not  know  how  much  money? 

A.    I  do  not  recollect. 

Q.  Cannot  you  refresh  your  memory  and  say  how 
much  it  was  ? 

Plaintiff  objects  as  immaterial.  Objection  sustained 
and  defendants  except. 

The  witness,  plaintiff  below,  had  already  stated  the 
amount  at  $25  or  $30,  and  had  twice  stated  that  he  did  not 
remember  which .  We  cannot  see  that  such  difference  was 
at  all  material,  or  tending  in  the  least  to  show  that  wit- 
ness himself  was  the  owner  of  the  cows. 

And  so  of  the  other  points  in  reference  to  the  admis- 
sion of  testimony. 

The  instructions  asked  for  by  plaintiffs  in  error  were  prop- 
erly refused,  because  not  applicable  to  the  testimony  in  the 
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case.  The  evidence  is  sufficiently  conclusive  that  the 
plaintiff  below  claimed  the  property  as  exempt  from  the 
sheriff;  that  the  plaintiff  in  execution  was  apprised  of 
such  claim  and  gave  a  bond  of  indemnity,  before  the 
sheriff  would  sell  the  property. 

The  last  point  made  by  the  plaintiff  in  error  is  that :  "The 
court  erred  in  neglecting  and  refusing  to  instruct  the 
jury  in  writing  on  its  own  motion."  We  know  of  no  law, 
or  reason,  which  requires  a  court,  where  proper  and 
sufficient  instructions  have  been  presented  by  the  parties^ 
and  given  in  charge  to  the  jury,  ^o  give  other  instructions 
on  the  judge's  own  motion,  and  to  give  such  would  be 
quite  superfluous. 

Seeing  no  prejudicial  error  in  the  case,  the  judgment 

of  the  district  court  is  affirmed. 

Judgment  Affirmed. 


Daniel  W.  Haskins,  plaintiff  in  error,  v.  The  Citi- 
zens Bane,  defendant  in  error. 

1.  Action  In  Partnership  Name:  variance.  In  an  action 
brought  by  a  partnership,  a  variance  in  the  title  between  the 
summons  and  bill  of  particulars,  as  where  In  the  former  it  is  in 
the  names  of  the  individual  partners,  and  in  the  latter  the  firm 
name,  is  immaterial,  if  no  objection  is  made  by  the  defendant  on 
that  ground,  but  if  objection  be  made,  the  defect  may  be  cured 
by  amendment. 

2.    :    COSTS.    When  an  action  is  brought  by  partners  In  their 

firm  name,  the  statute  requires  them  to  give  security  for  costs. 
Regularly  this  security  should  be  given  before  the  delivery  of 
the  summons  for  service,  but  the  failure  to  do  so  is  not  fatal  to 
the  action,  and  it  may  be  done  afterwards  on  objection  by  the 
defendant  for  the  want  of  It 

3.  Service  of  Summons :  deputation  of  person  to  serve  it. 
The  statute,  Sec.  1094  of  the  code  of  civil  procedure,  authorizes 
a  justice  of  the  peace,  under  certain  circumstances,  to  deputize 
a  person  to  serve  a  summons.  A  deputation  in  tliese  words : — 
"The  State  of  Nebraska,  to  Job  Hathaway,  of  said  county,  speci- 
ally deputized  to  serve  these  papers.  Greeting;"  indorsed  on 
the  summons,  held,  sufTicient. 
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Ebrob  to  the  district  court  for  Fillxnore  county.  Tried 
below,  before  Weavbb,  J. 

W.  H.  Morris  and  J.  Jensen,  for  plaintiff  in  error. 
Hastings  dk  McOintie,  for  defendant  in  error. 

Lake,  J. 

This  is  a  proceeding  in  error  to  review  the  action  of  the 
district  court  for  Fillmore, county,  in  affirming  a  judg- 
ment rendered  by  a  justice  of  the  peace.  We  are  to  in- 
quire, therefore,  whether  any  material  error  appears  in 
the  proceedings  certified  by  the  justice,  in  the  matters 
complained  of. 

It  must  be  conceded  that,  in  some  of  the  steps  taken, 
there  was  at  least  irregularity.  For  instance,  the  bill  of 
particulars  gave  as  plaintiffs,  John  P.  Clarey  and  Walter 
H.  Scott,  partners  doing  business  under  the  style  and 
firm  name  of  ''The  Citizens  Bank,"  while  the  summons, 
by  which  the  action  was  commenced,  omitted  the  indi- 
vidual names  altogether,  and  gave  simply,  "The  Citizens 
Bank."  The  action  was  brought,  therefore,  in  the  part- 
nership name,  and  under  sec.  26,  of  the  code  of  civil  pro- 
cedure, security  for  costs  ought  to  have  been  given  before 
the  summons  was  delivered  for  service. 

But  neither  of  these  irregularities  was  fatal.  The  ac- 
tion as  brought  was  authorized ;  and  no  objection  having 
been  interposed  to  the  variance  between  the  summons 
and  bill  of  particulars,  that  defect  was  waived.  But,  even 
if  an  objection  on  that  ground  had  been  made,  the  justice 
was  authorized  to  allow  the  bill  of  particulars  to  be  so 
amended  as  to  conform  to  the  summons  in  this  respect. 
As  to  the  requirement  of  security  for  costs,  that  is  in 
no  respect  jurisdictional.  It  is  merely  a  statutory  regu- 
lation for  the  special  benefit  of  the  defendant,  and  which 
he  may  waive,  and  indeed  does  waive,  by  failing  properly 
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to  insist  upon  its  enforcement.  If,  in  such  a  case,  no  se- 
curity has  been  given,  and  the  defendant,  as  he  may  do, 
move  for  a  dismissal  of  the  action  on  that  ground,  the 
justice  should,  by  a  conditional  order,  require  it  to  be 
furnished  \vithin  a  reasonable  time,  and  if  not,  that  the 
motion  be  granted.  Accordingly  we  hold  that  it  was  not 
too  late,  after  the  service  and  return  of  summons,  to  give 
the  required  security  for  costs. 

Another  ground  for  alleged  error  is,  that  the  justice 
had  no  jurisdiction  over  the  person  of  the  defendant,  for 
the  reason,  as  is  claimed,  that  the  service  of  the  summons 
was  by  a  person  unauthorized  by  law  to  serve  the  same. 

Sec.  1094  of  the  code  of  civil  procedure  provides  that 
**A  justice,  at  the  request  of  a  party,  and  on  being  satis- 
fied that  it  is  expedient,  may  specially  depute  any  dis- 
crete person  of  suitable  age,  and  not  interested  in  the  ac- 
tion, to  serve  a  summons  or  execution,  with  or  without 
an  order  to  arrest  the  defendant,  or  to  attach  property. 
Such  deputation  must  be  in  writing  on  the  process-" 

On  the  face  of  the  summons  served  upon  the  defendant 
we  find  this  direction  to  the  person  who  served  it,  viz, : 
"The  State  of  Nebraska,  to  Job  Hathaway,  of  said  coun- 
ty, specially  deputized  to  serve  these  papers,  Greeting : 
You  are  hereby  commanded  to  summon  D.  W.  Haskins, 
to  appear  before  me,"  etc.  It  is  true  that  this  deputation 
is  rather  informal,  but  it  is  quite  suflScient  to  show  that 
the  person  named  was  selected  by  the  justice  to  make 
the  service,  and  is  a  substantial  compliance  with  the 
statute  in  this  particular.  The  appointment  does  not 
show  that  the  justice  was  requested  to  make  it,  nor  that 
he  was  satisfied  that  it  was  expedient  to  do  so ;  but  these 
facts  will  be  presumed  from  the  appointment  being  made. 
The  statute  does  not  require  these  precedent  conditions 
to  the  deputation  to  be  certified  by  the  justice,  nor  entered 
upon  the  writ,  but  only  the  deputation  itself. 

The  objection  that  the  place  where,  by  the  terms  of  the 
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summons,  the  defendant  was  required  to  appear  and  an- 
swer is  not  sufficiently  definite,  is  not  well  taken.  The 
language:  "before  me,  P.  M.  Shirley,  at  my  office  in  Ex- 
eter, Nebraska,"  seems  to  have  been  definite  enough  to 
enable  the  defendant  to  appear  at  the  appointed  tirne^ 
and  it  is  not  claimed  the  place  of  the  office  was  not  with- 
in the  precinct  for  which  the  justice  was  elected.    There 

is  no  merit  in  this  objection. 

Judgment  affirived. 


'  m^    *'    William  H.  Martin,  plaintiff  in  error,  v.  William  T. 
33  leoj        Scott  and  Frank  K.  Atkins,  administrators  of  the 

ESTATE  OF  WiLLIAM  McWhIRTER,  DECEASED,  DEFEND- 
ANTS IN   ERROR. 

1.  Evidence:  book  account.  Plainti  if  offered  liimsolfaB  a  wit-r 
ness  to  prove  his  "book  of  account"  and  was  properly  rejected. 
He  then  introduced  his  wife,  who  was  sworn  and  testified  as  to 
tlie  identity  of  the  l>ook  of  account  of  her  husband,  the  plaintiff, 
that  the  charges  were  in  his  handwriting,  made  by  him  at  or 
near  the  date  of  tlie  services  cliarged  for,  etc.  Whereupon  the 
book  was  offered  in  evidence  to  tlie  jury  and  excluded.  Held, 
error. 

2.    :    .    The  defendants  offered  in  evidence  the  note 

regfister  or  book  of  bills  receivable  of  the  decedent's  bank  to 
prove  tliat  sometime  pending  the  making  of  the  account  sued  on 
the  decedent  had  in  his  bank  the  note  of  plaintiff  for  9107>^ 
secured  by  chattel  mortgage,  which  was  admitted  as  evidence  to 
the  jury.    Heldy  error. 

Error  to  the  district  court  for  York  county.  Plain- 
tiff filed  a  claim  for  medical  services,  etc.,  in  the  county 
court,  against  the  estate  of  McWhirter,  amounting  to 
$469.00.  The  county  court  having  allowed  $35.00,  Mar- 
tin appealed,  and  on  trial  in  the  district  court,  before 
Post,  J.,  and  a  jury,  obtained  a  verdict  and  judgment 
for  the  same  sum  only,  and  thereupon  brought  the 
cause  here  for  a  review  on  a  petition  in  error. 

France  cC-  Sedgwick,  for  plaintiff  in  error. 
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Plaintiif  was  a  competent  witness.  Anthony  v.  Stin* 
son,  4  Kan.,  WO.  Book  of  account  was  admissible.  Civil 
code,  sec.  346.    1  Greenleaf  Ev.,  sec.  20. 

William  T.  Scott  dt  W.  W.  Giffen,  for  defendants  in  error. 

Plaintiff  could  not  testify  in  his  own  behalf.  Laws 
1877,  p.  13,  [Comp.  Stat,,  575].  Kansas  statute,  on  which 
decision  in  4  Kan.,  cited  by  plaintiff  was  based,  is  differ- 
ent from  ours.  Kansas  Code,  sec.  322.  Kisling  v.  Shaw, 
83  CaL,  446.  Book  account  of  plaintiff  was  properly  ex- 
cluded. Testimony  of  Mrs.  Martin  showed  that  she  did 
not  know  of  her  own  knowledge  either  that  the  book  was 
one  of  original  entries,  or  that  the  charges  were  made  at 
or  near  the  time  of  the  transactions  therein  entered. 
Gen.  Stat.,  584.  On  cross-examination  she  testified  that 
she  came  to  Nebraska  in  February,  1878.  The  date  of 
the  first  item  on  the  account  sought  to  be  proved  by  the 
book,  is  October  9th,  1876.  Evfn  if  the  book  should  have 
been  admitted,  when  this  fact  appeared  on  cross-examina- 
tion, it  would  have  been  the  duty  of  the  court,  on  request, 
to  have  withdrawn  it.  If  its  exclusion  was  error  at  all,  it 
was  error  without  prejudice.  DMon  v.  BusseU,  6  Neb.,  484. 

Cobb,  J. 

The  plaintiff  offered  himself  as  a  witness  to  prove  his 
book  of  accounts  for  the  purpose  of  introducing  it  in  evi- 
dence, which  offer  was  refused.  He  then  introduced  Mrs. 
W.  H.  Martin,  his  wife,  as  a  witness,  who  testified,  among 
other  things,  as  follows : 

Q.  State  whether  you  knew  William  McWhirter  in 
his  life -time? 

A.    Yes. 

Q.    Did  you  know  his  condition,  as  to  health? 

A.    Yes. 

Q.  You  may  state  how  that  was,  whether  he  was  a 
healthy  man  or  not  ? 
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A.    He  was  very  delicate,  I  know. 

Q.  You  may  state  whether  you  know  what  the  busi- 
ness of  your  husband  is  ? 

A.    Yes,  sir.    He  is  a  physician. 

Q,  Now  you  may  state,  whether  or  not  you  know  of 
his  treating  Mr.  McWhirter  in  his  life-time  ? 

A.    Yes,  sir. 

Q.  You  may  state,  about  how  long  you  know  of  his 
treating  him  ? 

A.  I  know  of  his  treating  him  after  I  came,  about  two 
years  and  a  half.    Near  that. 

Q.  You  may  state,  whether  you  know  of  a  book  he 
kept,  in  which  he  kept  his  accounts  against  McWhirter  ? 

A.  Yes.  1  knew  him  to  keep  the  account  in  a  little 
small  book. 

Q.  I  will  ask  you  to  state,  if  this  is  the  book,  (handing 
witness  a  memorandum  book). 

A.    Yes. 

Q.  I  will  ask  you  if  you  know  of  his  keeping  this  ac- 
count from  day  to, day  or  frequently? 

A.    Yes,  sir,  frequently. 

Q.  I  will  ask  you,  if  you  know  of  this  book  containing 
the  original  entries  of  the  account  ? 

A.    Yes. 

Q.  Yqu  may  look  at  this  book  and  state,  if  you  know 
the  account  that  is  kept  in  it? 

A.    Yes. 

Q.    What  is  kept  in  it  ? 

A.  McWbirter*s  account  is  kept  in  it.  I  know  it  from 
the  doctor's  signature  in  there,  and  from  two- or  three  other 
little  things.    I  remember  some  cross  marks. 

Q.    You  may  state,  who  kept  the  account  in  that  book  ? 

A.    Dr.  Martin. 

Q.  Will  you  turn  to  the  page  in  that  book,  where  the 
itccount  is  kept  ? 

A.    That  is  it,  (indicating  page). 
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Q.  Mrs.  Martin,  did  you  testify  as  to  whether  your 
husband  treated  McWhirter  professionally  ? 

A.    Yes,  he  did. 

Q.    Do  you  know  when  it  was   he  treated  him  ? 

A.    Yes. 

Q.    State  whether  you  know,  whether  at  the  time  he ' 
was  treating  him,  he  kept  any  account  of  whaf  McWhir- 
ter owed  him  for  his  services  ? 

A.    Yes,  sir. 

Q.  Was  that  account  kept  at  the  time  of  the  treat- 
ment? 

A.    Yes,  sir. 

Q.  Mrs.  Martin,  you  say  you  have  seen  that  book  foe- 
fore? 

A.    Yes,  sir. 

Q.    You  may  state  what  it  was  used  for  ? 

A.    To  keep  McWhirter's  account. 

Q.    Will  you  state  to  the  jury  who  kept  that  account? 

A.    Dr.  Martin. 

Q.  Do  yoQ  know,  whether  he  made  the  entries  in  that 
book? 

A.    Yes,  sir. 

Q.  Do  you  know  whether  these  entries  were  made  at 
the  time  of  the  services  ?  Do  you  know  whether  those 
entries  in  that  book  where  made  at  or  near  the  time  the 
services  were  rendered  ? 

A.    Yes,  sir. 

Q.    How  was  that,  were  they  or  not  ? 

A.  They  were  made,  sometimes  just  after,  sometimes 
just  at  the  time. 

Q.    Were  you  personally  aware  of  that  fact  ? 

A.    Yes,  sir. 

Q.  Will  you  state,  whether  or  not  you  know,  as  to 
whether  that  book  is  the  doctor's  book  of  original  entries, 
of  his  accounts? 
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A,  I  know  it  to  be  a  fact,  this  is  the  book  the  doctor 
kept  McWhirter's  account  in. 

Q.  The  question  is,  whether  you  know  whether  this  is 
the  doctor's  book  of  original  entries  for  those  accounts  ? 

A.    Yes,  sir. 

Whereupon  the  plaintiff  offered  the  account  book  in 
eviden'ce.  To  which  counsel  for  the  defendant  objected, 
and  the  objection  was  sustained  by  the  court  and  the 
book  excluded. 

There  can  be  no  doubt  of  the  correctness  of  the  ruling 
of  the  court  excluding  the  plaintiff  as  a  witness  in  his 
own  behalf,  even  for  the  purpose  of  proving  his  account 
book.  The  language  of  the  statute  [sec.  829,  of  the  code 
of  civil  procedure]  is  quite  unequivocal  and  is  conclusive 
of  that  point.  But  we  think  that  the  book  was  suflScient- 
ly  proved  by  Mrs.  Martin  and  should  have  been  permit- 
ted to  go  to  the  jury  for  what  it  was  worth. 

Sec.  846  of  the  code  is  as  follows :  ''Books  of  account 
containing  charges  by  one  party  against  the  other^  made 
in  the  ordinary  course  of  business,  are  receivable  in  evi- 
dence only  under  the  following  circumstances,  subject  to 
all  just  exceptions  as  to  their  credibility:  First.  The 
books  must  show  a  continuous  dealing  with  persons  gen- 
erally, or  several  items  of  charges  at  different  times 
against  the  other  party,  in  the  same  book.  Second,  It 
must  be  shown  by  the  party's  oath,  or  otherwise,  that  they 
are  his  books  of  original  entries.  Third.  It  must  be 
shown  in  like  manner,  that  the  charges  were  made  at  or 
near  the  time  of  the  transaction  therein  entered,  unless 
satisfactory  reasons  appear  for  not  making  such  proof. 
Fourth.  The  charges  must  also  be  verified  by  the  pariy 
or  the  clerk  who  made  the  entries,  to  the  effect  that  they 
believe  them  just  and  true,  or  a  sufficient  reason  must  be 
^ven  why  the  verification  is  not  made." 

In  the  case  of  Bentlys  admr.  v.  HoUenbeck,  Wright's 
<Ohio)  Repts,  168,  it  was  held,  that  when  the  intestate 
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who  made  the  entries  in  the  account  book  was  dead  and 
the  book  offered  by  his  administrator,  who  made  oath 
that  they  came  to  his  hands  as  the  genuine  and  only 
books  of  account  of  the  deceased,  that  to  the  best  of  his 
knowledge  and  belief  the  entries  were  original  and  con- 
temporaneous with  the  fact  and  the  debt  unpaid,  with 
proof  also  of  the  party's  handwriting,  that  the  book  was 
properly  received  in  evidence.  Where  the  party  had 
since  become  insane  his  account  book  was  admitted  in 
evidence  on  proof  of  the  fact  and  that  the  entries  were  in 
his  handwriting  with  the  supplementary  oath  of  his  guar- 
dian. Holbrook  v.  Gay,  6  Cush.,  215.  See  also  1  Green- 
leaf  on  Ev.,  §§  117  and  118  and  notes. 

While  we  recognize  fully  the  authority  of  Wamsly  et  al^ 
V.  Crook  dt  Hall,  3  Neb.,  344,  that  case  does  not  sustain 
the  losition  of  the  defendants  in  this.  While  the  law 
makes  the  living  party  equally  silent  with  the  dead  one, 
it  goes  no  further.  While  the  one  though  dead  may  speak 
through  his  books  of  account,  shall  the  other  while  living 
be  deprived  of  the  same  means  of  vindicating  his  rights  ? 
The  language  of  our  statute  above  quoted  seems  to  have 
been  chosen  with  reference  to  all  cases,  where  by  reason 
of  the  death,  or  disability  from  any  cause,  of  the  party 
making  the  entries  in  the  account  books,  to  make  the 
proper  verification ;  and  in  all  such  cases  it  either  dis- 
penses with  the  verification,  or  lets  in  such  as  the  nature 
of  the  case  will  admit.  And  under  the  circumstances 
of  .this  case,  the  evidence  of  Mrs.  Martin  was  sufficient 
verification  of  the  plaintiff's  account  book,  to  render  it 
admissible  as  evidence  to  the  jury. 

The  next  error  assigned  and  deemed  important  to  no- 
tice, is  the  permitting  of  the  defendants  to  give  in  testi- 
mony to  the  jury,  the  register  of  bills  receivable  of  the 
deceased.  This  book  appears  to  have  been  introduced 
for  the  purpose  of  showing  that  at  sometime  pending  the 
making  of  the  account  upon  which  the  suit  was  brought, 
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the  deceased,  McWhirter,  held  in  his  bank  a  note  of  the 
plaintiff  for  $107.26,  secured  by  chattel  mortgage.  The 
note  register,  or  collection  register,  or  as  it  is  called  in 
this  case,  the  book  of  bills  receivable,  kept  by  a  bank  or 
banker,  is  not  a  "book  of  account,"  in  the  sense  in  which 
that  term  is  used,  either  in  the  statute  or  at  common  law, 
as  they  do  not  contain  "charges  by  one  party  against  the 
other  made  in  tbe  ordinary  course  of  business."  And  in 
no  case  are  account  books  evidence  of  any  transactions 
even  between  the  parties  other  than  goods,  wares  or  mer- 
chandise, sold  or  delivered,  and  work,  labor  or  services 
performed.  But  an  equally  fatal  objection  to  the  admis- 
sion of  this  book  in  evidence  is,  that  it  does  not  tend  in 
the  remotest  degree  to  disprove  the  claim  of  the  plaintiff, 
nor  have  the  facts,  which  it  might  be  admitted  to  estab- 
lish, the  least  bearing  upon  any  point  in  issue  in  said 
case. 

There  are  other  assignments  of  error  in  the  case,  but 
as,  for  the  reasons  above  given,  there  must  be  a  new 
trial,  it  is  not  deemed  important  to  discuss  them. 

The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded  for  further  proceedings  in  accordance 

with  law. 

Bevebsed  and  Bemanded. 


Alexander  Booers,  plaintiff  in  error,  v,  John  E. 
Fierce  and  David  C.  Pierce,  defendants  in  error. 

Chattel  Morteraere:  goxversion.  One  H.,  a  resident  of  K. 
county,  executed  in  A.  county  a  chattel  mortgage  upon  a  horse 
to  P.  and  P.,  on  the  6th  of  September,  1879,  wliich  mortgage  was 
recorded  on  the  23<l  of  tlie  san'ie  month.  On  or  before  the  19th 
of  September  of  tliat  year  H.  sold  the  horse  to  P.,  who,  on  the 
6th  day  of  October,  1S79,  sold  the  same  to  R.,  who  traded  the 
same  for  other  property.  In  an  action  by  the  mortgagees  against 
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R.  for  conversion,  held.  First,  that  P.  having  purchased  the 
horse  lielbre  the  inortgiige  was  recorded,  the  presumption  is  that 
he  purchased  without  notice,  and  the  burden  of  proof  is  on  said 
mortgagees  to  show  such  notice,  /Second,  a  purchaser  from  one 
not  having  notice  is  not  liable  for  conversion  of  such  property. 

Erbor  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J.    The  opinion  states  the  case. 

Batty  lC-  Ragan,  for  plaintiff  in  error. 

Mortgage  was  void.  Place  of  sale  should  have  been 
Kearney  county.  Gen.  Stat.,  482.  Powers  had  a  right 
to  purchase  the  horse  before  mortgage  was  placed  on  file. 
Travis  v.  Bisliap,  13  Met.,  304.  Fidler  ?\  Paige,  26  111., 
358.  May  ham  v.  Coombs,  14  Ohio,  428.  Herman  on 
Chattel  Mortgages,  807,  Pierce  Brothers  must  bear  the 
loss.    Smith  V.  Worman,  19  Ohio  State,  145. 

George  F.  Work  and  T,  D.  Scojield,  for  defendants  in 
error. 

Owner,  or  one  entitled  to  immediate  possession,  may 
pursue  and  recover  his  property  in  the  hands  of  an  inno- 
cent purchaser.  Railroad  Co^  v.  Kavlbrummer,  59  111,, 
152.  Clark  i\  WeUs,  45  Vermont,  4.  Seago  v.  Pomeroy, 
46  Geo.,  227.  Every  person  who  aids  or  assists  in  the 
conversion  of  property,  whether  with  knowledge  of  the 
facts  or  not,  is  responsible  to  owner  for  all  damages  sus- 
tained by  him.  Eogers  knew  of  the  mortgage,  and  that 
it  was  duly  filed,  long  before  he  sold  the  horse.  Stephens 
r.  Elwall,  4Maule  &  S.,  559,  561.  Parker  v.  Godin,  2 
Str,,  813,  Yost  i\  Stout,  4  Coldw.  (Tenn.),  202.  Pierce 
Bros.,  being  entitled  to  the  immediate  possession  of  the 
property,  they  are  entitled  to  recover  even  though  Eogers 
bought  the  horse  in  good  faith,  Eogers  having  personal 
knowledge  of  the  existence  of  the  mortgage,  and  also 
on  his  personal  promise  to  return  the  horse  or  settle 
for  him.  Dixo7i  r.  Caldwell,  15  Ohio  St.,  412.  Tallman 
4 
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t\  Turcky  26  Barb.,  167.    Motdton  v.  Motdton,  40  Vt.,  242. 
Flanders  v.  Colby,  28  N.  H.,  84. 

Ma3cwell,  Ch.  J. 

On  the  6th  day  of  September,  1879,  one  Heath,  a  resi- 
dent of  Kearney  county,  purchased  a  horse  from  the  de- 
fendants at  Hastings,  in  Adams  county,  for  the  sum  of 
one  hundred  dollars,  and  executed  a  mortgage  on  the 
same  to  secure  the  payment  of  eighty  dollars  with  ten 
per  cent,  interest,  on  the  1st  day  of  September,  1879.  On 
or  about  the  19tih  day  of  September,  Heath  sold  the  horse 
in  question  to  one  Powers,  who,  on  or  about  the  6th  day 
of  October  of  that  year  sold  said  horse  to  the  plaintiff  for 
about  the  sum  of  eighty  dollars.  There  is  no  testimony 
tending  to  show  that  Powers  had  notice  of  the  existence 
of  the  mortgage  at  the  time  he  purchased  the  horse,  or 
that  the  plaintiff  at  the  time  of  his  purchase  had  any 
actual  notice  of  its  existence.  On  or  about  the  20th  day 
of  October,  1879,  one  of- the  defendants  went  to  the  resi- 
dence of  the  plaintiff  and  demanded  the  horse  in  question, 
claiming  the  same  under  the  mortgage.  There  is  a  con- 
flict in  the  testimony  as  to  whether  or  not  the  plaintiff 
was  permitted  by  the  defendants  to  retain  the  horse  in 
question  upon  his  promise  to  pay  for  the  same ;  and  in 
the  view  we  tahe  of  the  case,  it  is  entirely  immaterial 
whether  such  promise  was  made  or  not,  as  it  will  not 
sustain  the  action  without  a  consideration,  that  is,  un- 
less the  mortgage  was  valid  as  against  Rogers.  The 
plaintiff  afterwards  traded  off  the  horse  for  other  prop- 
erty. The  defendants,  after  demand  therefor,  brought 
an  action  for  conversion  of  the  horse,  and  recovered  the 
sum  of  ninety  dollars.  The  cause  is  brought  into  the 
<;ourt  by  petition  in  error. 

Sec.  14  of  Chap.  82  of  Comp.  Stat,  provides  that : 
**  Every  mortgage  or  conveyance  intended  to  operate  as  a 
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mortgage  of  goods  and  chattels  hereafter  made,  which 
shall  not  be  accompanied  by  an  immediate  delivery  and 
be  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgager  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith,  un- 
less the  mortgage,  or  a  true  copy  thereof,  shall  be  filed 
in  the  ofl5ce  of  the  county  clerk  of  the  county  where  the 
mortgagee  executing  the  same  resides,  or,  in  case  he  is 
a  non-resident  ot  the  state,  then  in  the  office  of  the  clerk 
of  the  county  where  the  property  mortgaged  may  be  at 
the  time  of  executing  such  mortgage,  and  such  clerk  shall 
endorse  on  such  instrument  or  copy  the  time  of  receiving 
the  same,  and  shall  keep  the  same  in  his  office  for  the 
inspection  of  all  persons ;  and  such  mortgage  or  instru- 
ment may  be  so  filed,  although  not  acknowledged,  and 
shall  be  valid  as  if  the  same  were  fully  spread  at  large 
upon  the  records  of  the  county." 

Powers  is  shown  by  the  testimony  to  have  purchased 
the  horse  before  the  mortgage  was  recorded,  and  in  the 
absence  of  proof  to  the  contrary  he  is  presumed  to  be  a 
bona  fde  purchaser,  and  the  burden  of  proof  is  on  the 
defendants  to  show  that  he  had  notice  of  their  mortgage. 
F(yrt  V.  Biirchy  6  Barb.,  78.  Center  v.  Bank,  22  Ala.,  743. 
McCormick  v,  Leonard,  88  la.,  272.  Miles  r.  Blanton,  8 
Dana,  625.  Van  Wagenen  v.  Hopper,  8  N.  J.  Eq.,  707. 
The  reason  is,  the  first  purchaser  being  entitled  to  hold 
and  enjoy  the  property  thus  purchased,  he  is  equally  en- 
titled to  sell  the  same.  Alexander v,  Pendleton,  8  Cranch, 
462.  Jackson  v.  Given,  8  Johns.,  141.  Bumpua  v, 
Platner,  1  John  Ch.,  219.  Demaret  v.  Wyncoop,  3  Id., 
147.  If  Powers  was  a  bona  fide  purchaser,  he  could  con- 
vey to  whom  he  pleased,  as  a  purchaser,  without  notice, 
may  convey  to  one  with  notice  and  the  latter  will  be  pro- 
tected. This  is  decisive  of  the  case.  There  is  an  en- 
tire failure  of  proof  tending  to  show  that  Powers  was  not 
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a  bona  fide  purchaser,  and  without  such  testimony  the 
defendants  in  error  can  not  recover. 

The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  Bemanded. 


14  aw   William  E.  Strike,  plaintiff  in  error,  v.  S.  Kingsbakbr 
ig  a«l       ^^^  Brother,  defendants  in  error. 

Justice  of  Peace :  setting  asidk  judgment  by  default.  When 
judgment  is  rendered  by  default  before  a  justice  of  the  peace,  the 
defendant,  by  payiuj?  or  confessing  judgment  for  costs  in  the 
case,  may,  as  a  right,  liave  the  judgment  set  aside  by  tiling  a 
motion  to  tliat  effect  at  any  time  within  ten  days  from  the  date 
of  the  rendition  thereof. 

Error  to  the  district  court  for  Otoe  county.  Tried  in 
district  court  hefore  Pound,  J.  The  opinion  states  the 
case. 

C.  W.  Seymour,  for  plaintiff  in  error. 

Covell  (0  Ransom,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

On  the  6th  day  of  August,  1880,  the  defendants  in 
error  commenced  an  action  against  the  plaintiff,  hefore 
a  justice  of  the  peace,  to  recover  the  sum  of  $100.00  upon 
a  draft  alleged  to  have  been  accepted  by  said  plaintiff. 
A  summons  was  issued  returnable  August  9th  at  9  o'clock 
A.  M.,  and  was  duly  served.  No  appearance  was  made 
hj  the  plaintiff  in  error  at  the  time  the  summons  was 
returnable  and  judgment  was  rendered  against  him  by 
default,  and  an  execution  thereupon  issued  on  said  judg- 
ment. This  execution  seems  to  have  been  levied  on 
property  of  the  plaintiff  in  error,  as  there  is  an  entry  of 
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a  claim  of  exemption,  but  nothing  to  show  on  what 
property  it  was  levied.  On  the  same  day  on  which  the 
judgment  was  rendered,  the  plaintiff  in  error  offered  to 
confess  judgment  for  costs  in  the  action,  and  moved  to 
set  the  judgment  aside,  upon  the  ground  that  it  was 
rendered  in  his  absence.  The  motion,  on  the  2dd  day 
of  August  of  that  year,  was  overruled.  The  case  was 
taken  on  error  to  the  district  court  where  the  judgment 
of  the  justice  was  affirmed.  The  case  is  brought  into 
this  court  by  petition  in  error. 

The  question  to  be  determined  is  the  right  of  the  plain- 
tiff in  error  to  have  the  judgment  by  default  set  aside 
and  be  permitted  to  defend. 

Sec.  1001  of  the  code  of  civil  procedure  provides  that : 
•*  When  judgment  shall  have  been  rendered  against  a  de- 
fendant in  his  absence,  the  same  may  be  set  aside  upon 
the  following  conditions :  First,  That  his  motion  be  made 
within  ten  days  after  said  judgment  was  entered.  Second, 
That  he  pay  or  confess  judgment  for  the  costs  awarded 
against  him.  Third,  That  he  notify  in  writing  the  oppo- 
site party,  his  agent  or  attorney,  or  cause  it  to  be  done, 
of  the  opening  of  such  judgment  and  of  the  time  and 
place  of  trial,  at  least  five  days  before  the  time,  if  the 
party  reside  in  the  county,  and  if  he  be  not  a  resident  of 
the  county,  by  leaving  a  written  notice  thereof  at  the 
office  of  the  justice  ten  days  before  the  trial."  Comp. 
Statutes,  645. 

The  provisions  above  quoted  seem  to  be  imperative, 
the  only  conditions  being  that  the  motion  be  made  within 
ten  days  and  that  the  defendant  pay  or  confess  judgment 
for  costs.  Both  of  these  requirements  were  complied 
with  by  the  plaintiff  in  error.  The  statute  does  not  re- 
quire the  defendant  in  such  case  to  state  his  defense. 
The  defendant,  even  on  the  trial  of  a  cause  in  justice  court, 
is  not  required  in  the  first  instance  to  state  his  defense  in 
writing,  and  may  even  prove  a  set-off  or  counter  claim 
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without  pleading  the  same,  unless  required  by  the  plain- 
tiff to  file  a  bill  of  the  particulars  of  his  claim  or  set-off. 
No  appeal  can  be  taken,  to  the  district  court,  except  a  de- 
fense has  been  interposed  on  the  trial  before  the  justice. 
Clendenning  v,  Crawford,  7  Neb.,  474.  The  reason  being 
as  stated  in  the  case  above  cited ;  "  It  would  defeat  the 
main  object  for  which  justices'  courts  were  established, 
namely,  the  trial  and  disposal  of  causes  or  controversies 
with  the  least  possible  expense  to  the  parties,  where  the 
amount  involved  does  not  exceed  one  hundred  dollars." 

The  judgment  of  the  justice  and  also  of  the  district- 
court  is  reversed  and  the  cause  remanded  to  the  district 
court  for  further  proceedings. 

Reversed  and  Remanded. 


'   J2    w( 
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18    64    The  State  op  Nebraska,  ex  rel.  John  Ossenkop,  v.  Thb*. 

J6I  '  ' 

(  County  Commissioners  of  Cass  County. 

Intozlcatinflr  Liquors:  license.  In  an  application  for  mandamus 
against  county  commissioners  to  compel  the  issuance  of  license- 
for  the  sale  of  intoxicating  liquors,  they  answered  as  cause  of  re- 
fusal that  the  relator  "had  sold  liquoiB  to  minors,  had  sold  liquors 
on  Bunday  and  had  kept  a  disorderly  and  gambling  house,  all 
within  twelve  months  before  the  hearing  of  said  cause."  Held^ 
Fir. 'it,  That  the  answer  states  good  cause  for  refusing  to  grant 
license.  Second,  That  county  commissioners  have  a  discretion 
as  to  whether  they  will  issue  license  or  not,  and  their  action 
therein  crannot  be  controlled  by  mandamus. 

Original  application  for  mandamus. 

E,  F.  Smytlie  and  Homer  StuU,  for  relator. 
Smith  dt  Strode^  for  respondents. 

Maxwell,  Ch.  J. 

This    is    an    application  for   a   writ    of   mandamus 
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to  compel  the  defendants,  who  are  county  commis* 
sioners  of  Cass  county,  to  issue  a  license  to  the 
relator,  to  sell  intoxicating  liquors  at  Louisville,  in 
Cass  county.  The  relator  states  in  his  application, 
that  he  is  a  man  of  respectable  character  and  stand- 
ing, and  a  resident  of  this  state,  and  that  he  has 
complied  with  all  the  requirements  of  the  law  to  entitle 
him  to  obtain  license,  but  that  the  defendants  refuse  to 
grant  the  same.  The  defendants,  in  answer  to  the  appli- 
cation, allege  that  the  petition  of  the  relator  praying  for 
license  was  not  signed  by  thirty  resident  freeholders  of 
the  township  of  Louisville,  and  further  allege  that  a  re- 
monstrance was  filed  with  them  against  the  issuance  of  a 
license  to  said  relator ;  that  a  day  was  set  for  the  hearing 
of  said  cause  and  witnesses  examined  under  oath  and 
their  testimony  reduced  to  writing ;  that  from  this  testi- 
mony it  was  satisfactorily  shown  to  the  defendants,  that 
the  relator  had  violated  the  statutes  of  the  state  in  this 
to-wit:  "had  sold  liquor  to  minors;  had  sold  liquor  on 
Sunday  and  had  kept  a  disorderly  and  gambling  house, 
all  within  twelve  months  last  past  prior  to  the  hearing  of 
said  cause,  and  the  respondents  therefore  deemed  it  in- 
expedient and  against  the  public  good  to  grant  license  to 
the  relator  and  refused  to  grant  the  same."  And  that 
the  relator  has  taken  an  appeal  from  said  decision  of  the 
respondents.  The  case  is  submitted  upon  the  pleadings. 
Two  questions  are  thus  presented  for  our  consideration. 

First.    Does  the  answer  constitute  a  defense  ? 

Second,  Will  mandamus  lie  to  compel  county  commis- 
sioners to  issue  license  for  the  sale  of  intoxicating  li- 
quors ? 

The  questions  will  be  considered  in  their  order.  It  is 
the  intention  of  the  law  to  place  the  sale  of  intoxicating 
liquors  in  the  hands  of  respectable  law-abiding  men.  The 
petition  for  license  must  state  that  the  applicant  is  a  man 
of  respectable  character  and  standing,  and  the  fact  that 
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he  does  not  possess  such  character  would  be  sufficient 
cause  for  refusing  a  license.  The  provision  for  filing  a 
remonstrance  against  the  issuance  of  license  is  to  enable 
those  objecting  to  it  to  present  testimony  showing  that 
the  applicant  is  not  a  man  of  respectable  character,  or 
that  he  has  been  guilty  of  violating  some  of  the  provisions 
of  the  act  within  one  year  before  the  hearing,  or  that  a 
former  license  was  revoked.  In  all  such  cases  it  is  the 
duty  of  the  board  to  refuse  to  grant  a  license.  The 
answer  therefore  states  valid  reasons  for  refusing  to 
grant  the  license. 

Second.  Section  1,  of  Chap.  60,  of  the  Comp.  Statutes 
provides  that  "the  county  board  of  each  county  may 
grant  license  for  the  sale  of  malt,  spirituous  and  vinous 
liquors  if  deemed  expedient,  upon  the  application  by  pe- 
tition of  thirty  of  the  resident  freeholders  of  the  town," 
etc.  This  gives  the  county  commissioners  discretion  in 
issuing  licenses.  If  in  their  opinion  it  is  inexpedient  to 
issue  such  licenses,  mandamus  will  not  lie  to  compel 
them.  The  statute  has  placed  the  whole  matter,  so  far  as 
it  relates  to  counties,  under  the  control  of  the  county  com- 
missioners and  in  case  they  refuse  for  cause  to  issue 
license,  their  action  therein,  being  discretionary;  cannot 
be  controlled  by  mandamus.    The  writ  must  therefore  be 

denied. 

Writ  denied. 


The  County  of  Hamilton,  plaintiff  in  error,  v.  G.  W. 
Bailey,  defendant  in  error. 

1.  Revenue:  pvblisuing  delinquent  tax  list.  The  revenue 
law  of  1879  does  not  repeal  the  act  approved  February  19th,  1877, 
so  far  as  it  requires  a  notice  of  the  sale  of  lands  and  lots,  upon 
which  taxes  levied  prior  to  September  lat,  1879,  are  delinquent, 
to  be  published  in  a  newspaper. 
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2.  :  .  If  the  county  eominissioners  fail  to  lot  the  con- 
tract for  publishing  such  tax  list  to  the  lowest  bidder,  it  is  the 
duty  of  the  county  treasurer  to  cause  such  notice  to  be  published 
for  a  sum  not  exceeding  that  ftxed  by  statute. 

3.  Accounts  ag'ainst  County:  appeal.  Where  an  account  is 
filed  with  the  board  of  county  commissioners  and  allowed  in 
part,  and  a  warrant,  drawn  for  the  sum  thus  allowed,  is  accepted 
by  the  claimant,  he  thereby  waives  his  right  of  appeal. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below,  before  Post,  J.  The  facts  of  the  case  are  stated 
in  the  opinion. 

A,  W,  Agee,  for  plaintiff  in  error, 

J.  S.  Miller  and  J.  H.  Smith,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  December,  1879,  G.  W.  Bailey  filed  the  following  ac- 
count with  the  commissioners  of  Hamilton  county : 
Sept.  17,  Bridge  Notice,  $  .85 
Sept.  17,  Eoad  Notice,  4mo.,  2  squares,  $5.00 
Oct.      4,  1364  Land  Descriptions,  @  20  cts.,  $272.»0 
4,  594  Town  Lot  Descriptions,  @  10  cts.,  $59.40 
Nov.    17,  500  Election  Certificates,  $2.00 
"      22,  Notice  to  Super\d8ors,  $1.20 

Of  this  account  $9.05  was  allowed  for  blanks  and  no- 
tices on  the  6th  day  of  Dec,  of  that  year,  and  $195.70 
for  publishing  the  delinquent  tax  list.  On  the  24th 
day  of  December,  of  that  year,  the  claim  was  reconsid- 
ered and  the  matter  continued  to  the  next  session  of  the 
board.  At  the  next  session  of  the  board  Bailey  was  again 
allowed  $195.70  for  publishing  the  delinquent  tax  list. 
He  thereupon  served  notice  upon  the  board  of  his  inten- 
tion to  appeal  to  the  district  court,  and  soon  thereafter, 
and  before  the  expiration  of  twenty  days  from  the  time 
said  account  was  allowed,  applied  to  the  county  clerk  and 
obtained  the  warrant  drawn  in  his  favor  on  said  account, 
and  on  presenting  the  same  to  the  county  treasurer  re- 
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ceived  the  sum  of  $195.70  in  cash.  On  appeal  to  the 
district  court  the  county  filed  an  answer  to  Bailey's  peti- 
tion, and  also  filed  a  cross-petition  asking  a  judgment 
against  him  for  the  sum  of  $195.70,  and  interest,  claim- 
ing that  said  sum  of  $195.70,  so  allowed  by  the  commis- 
sioners and  drawn  by  Bailey,  was  without  authority  of 
law,  and  was  by  said  Bailey  fraudulently  obtained ;  and, 
upon  the  trial  of  said  cause,  the  court  dismissed  both 
the  plaintiff's  petition,  and  the  defendant's  cross  peti- 
tion, and  rendered  judgment  against  Bailey,  for  costs. 
The  County  of  Hamilton  brings  the  cause  into  this 
court  by  petition  in  error,  to  reverse  the  judgment  of 
the  district  court  dismissing  its  cross-petition;  and 
the  plaintiff  below  brings  the  cause  into  this  court  by 
petition  in  error,  to  reverse  the  judgement  of  the  district 
court  dismissing  his  petition. 
The  errors  assigned  will  be  considered  in  their  order* 
First.  It  is  objected  there  was  no  authority  to  publish 
in  a  newspaper  a  notice  of  the  sale  of  lands  for  the  delin- 
quent taxes  of  1878.  We  are  referred  to  sec.  109,  of  "an 
act  to  provide  a  system  of  revenue,"  approved  March  1st, 
1879,  as  sustaining  this  position.  The  section  referred 
to  provides  that :  "  On  the  1st  Monday  of  November  in  each 
year,  between  the  hours  of  9  o'clock  a.  m.  and  4  o'clock  p. 
M.,  the  treasurer  is  directed  to  offer  at  public  sale  at  the 
court  house  or  place  of  holding  court  in  his  county  or  at 
the  treasurer's  oflBce,  all  lands  on  which  a  tax  is  levied  for 
state,  county,  township,  village,  city,  school  district,  or 
any  other  purpose,  for  the  previous  year  still  remaining 
unpaid,  and  he  may  adjourn  the  sale  from  day  to  day  un- 
til all  the  lands,  lots  or  blocks  have  been  offered.  No 
notice  of  such  sale  by  advertisement  or  otherwise  shall  be 
required,  but  in  all  cases  the  provisions  of  this  chapter 
shall  be  suflBcient  notice  to  owners  of  the  sale  of  their 
property.'*  [Comp.  Stat,,  420.] 
This  section,  taken  by  itself,  would  require  no  notice  to 


\ 


NOVEMBER  TERM,  1881.  69- 

Hamilton  Coimt7  t.  BaUey. 

be  given,  but  section  183  provides  that  "an  act  entitled 
an  act  to  provide  a  system  of  revenue"  approved  Febru- 
ary 15th,  1869,  and  all  acts  and  parts  of  acts  supple- 
mental to  and  amendatory  thereof,  and  all  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  act,  are 
hereby  repealed ;  Provided,  that  such  repeal  shall  not  in 
any  manner  aJBfect  any  rights  heretofore  acquired,  or 
the  collection  of  any  taxes  heretofore  levied  or  assessed, 
or  the  validity  of  any  sales  for  taxes  heretofore  made,  or 
any  right  heretofore  acquired  under  any  law  of  this  state." 
The  repeal  of  the  act  of  1869  and  acts  amending  the  same 
by  the  act  which  took  effect  September  1st,  1879,  does 
not  in  any  manner  affect  the  collection  of  any  taxes  levied 
prior  to  that  date.  In  other  words,  the  same  proceedings 
are  to  be  had  for  the  collection  of  taxes  previously  levied 
as  existed  at  the  time  of  the  passage  of  the  act  of  1879. 

Sec.  5,  of  an  act  to  amend  the  revenue  law,  approved 
February  19,  1877,  provides  that:  "The  treasurer  shall 
give  notice  of  the  sale  of  real  property  by  the  publication 
thereof,  once  a  week,  for  three  consecutive  weeks,  com- 
mencing the  first  week  in  October  preceding  the  sale,  in 
a  newspaper  in  his  county  if  there  be  one,  and  if  there  be 
no  paper  published  in  his  county,  shall  give  notice  by  a 
written  or  printed  notice,  posted  on  the  door  of  the  court 
house  or  building  in  which  the  courts  are  commonly  held, 
or  the  usual  place  of  meeting  of  the  county  commissioners, 
for  three  weeks  previous  to  the  sale.  Such  notice  shall 
contain  a  notification  that  all  lands  on  which  the  taxes 
of  the  preceding  year  (naming  it),  remaining  unpaid,  will 
be  sold,  and  the  time  and  place  of  the  sale,  and  said  no- 
tice must  contain  a  description  of  ,the  lands  to  be  sold 
and  the  amount  of  taxes  due.  The  treasurer  shall  add 
to  each'  description  of  land  so  advertised,  the  sum  of 
twenty  cents,  other  than  town  lots,  and  for  each  town  lot 
the  sum  of  ten  cents,  to  defray  the  expenses  of  advertis- 
ing, which  amount  shall  be  paid  by  the  county  treasurer 
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at  the  expiration  of  the  sale,  upon  afSdavit  of  the 
publisher ;  Provided,  the  county  commissioners  shall  let 
the  printing  of  the  delinquent  tax-list  to  the  lowest  and 
best  bidder,  at  a  price  not  exceeding  the  rates  afore- 
said." 

This  section  applies  to  all  lands  and  lots  upon  which 
taxes,  which  were  levied  prior  to  September  Ist,  1879,  are 
delinquent.  The  publication  of  the  notice  therefore  was 
required  by  law, 

Secoml.  But  it  is  objected,  that  the  county  treasurer 
caused  the  publication  of  the  notice,  and  that  the  county 
commissioners  failed  to  let  the  contract  for  printing  the 
same  to  the  lowest  and  best  bidder. 

Sec.  5  of  the  act  of  1877  requires  the  treasurer  to  give 
notice  of  the  sale  of  real  property  by  the  publication 
thereof,  etc.  This  duty  is  specially  enjoined  upon  him. 
It  is  the  duty  of  the  county  commissioners  to  invite  bids 
for  printing  the  delinquent  tax  list  and  let  the  same  to 
the  lowest  and  best  bidder ;  but  if  they  fail  to  do  so  it  is 
the  duty  of  the  treasurer  to  procure  the  publication  of 
the  notice,  and  in  the  absence  of  a  contract  for  a  less  sum 
the  party  publishing  the  same  would  be  entitled  to  the 
amount  fixed  by  the  statute.  But  the  defendant  having 
accepted  the  amount  allowed  by  the  county  commission- 
ers on  his  account,  is  bound  by  the  award  and  thereby 
waives  his  right  to  appeal.  He  cannot  accept  the  amount 
awarded  to  him  by  an  order  or  judgment,  and  thereby 
receive  the  benefit  of  the  same  and  appeal  from  such  or- 
der  or  judgment.  The  Ind.  School  Diet,  of  Altoona  i\  The 
DUt.  Th.  of  Delaware,  44  Iowa,  201.  M.  M.  R.  R.  Co.  r. 
Byington,  14  Id.,  572,  Borgalthous  v.  The  Farmers  and 
Merchants  Ins,  Co.,  86  Id.,  250.  But  even  if  an  appeal 
would  lie  it  is  impossible  to  review  the  finding  of  the 
county  commissioners  or  district  court.  The  items  of 
the  account  are  not  given,  and  there  is  no  testimony 
showing  what  items  were  rejected  and  what  allowed. 
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Error  must  affirmatively  appear  of  record  to  justify  this 
court  in  reversing  a  judgment. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  Affirmed. 


William  B.  Baldwin,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 


12      61 
18      66 


1.  Crlzninalljaw:  indictment.    An  indictment  for  manslaughter         12    61 

is  not  defective  because  it  does  not  charge  the  offense  to  have        ' ' 

been  committed  with  "malice  aforethought/* 

2.  :  PLEA  IN  ABATEMENT.  A  plea  in  abatement  to  an  in- 
dictment upon  the  ground  that  the  grand  jury  were  not  legally 
selected  and  chosen  mu0t  point  out  the  particular  cause  pf  ille- 
gality. 

3.    :    indictment.    An  indictment  may  contain  a  count  for 

murder  in  the  first  degree,  with  one  for  murder  in  the  second 
degree,  and  for  manslaughter,  when  but  one  homicide  is 
charged, 

4.  :  instructions.  Erroneous  instructions  must  be  ex- 
cepted to  and  brought  to  the  attention  of  the  trial  court  in  the 
motion  for  a  new  trial  to  be  available  In  a  reviewing  court,  un- 
less the  error  is  so  vital  in  its  nature  as  not  to  Justify  the  convic- 
tion of  the  accused. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J.  The  case  is  stated  in  the  opin- 
ion. 

J.  M,  Abbott  and  John  Saxon,  for  plaintiff  in  error. 

Indictment  is  insufficient.  1  Bishop  on  Criminal  Law, 
sec.  429.  Demurrer  to  plea  in  abatement  should  have 
been  overruled.  Demurrer  admits  facts  set  up  in  plea, 
and  indictment  ought  to  have  been  set  aside.  Man- 
slaughter is  not  a  degree  of  the  crime  of  murder,  but  is  a 
separate  and  distinct  statutory  offense,  and  as  such  is  not 
within  sec.  487  of  the  criminal  code  of  Nebraska.    Comp. 
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Stat.,  797.  Sec.  489,  of  the  criminal  code  under  which  said 
verdict  is  claimed  to  be  authorized  is  bbnoxious  to  sec- 
tions 7,  8,  9, 10  and  11,  of  the  Bill  of  Eights,  in  so  far  as 
it  permits  a  person  to  be  tried  for  an  offense  not  specific- 
ally presented  by  an  indictment.  It  permits  the  exact 
nature  and  cause  of  an  accusation  to  be  concealed  from 
the  accused  on  trial.  Const.  Neb.,  sections  7,  8,  9, 10 
and  11. 

C,  J.  Dilworth,  Attorney  General,  for  the  State. 

Maxwell,  Ch.    J. 

The  plaintiff  was  found  guilty  of  manslaughter  at  the 
May,  1880,  term  of  the  district  court  of  Adams  county, 
and  sentenced  to  imprisonment  in  the  penitentiary  for 
ten  years.  He  now  prosecutes  a  writ  of  error  to  this 
court.  The  bill  of  exceptions  is  not  signed  by  the  judge, 
and  on  motion  of  the  attorney  general  was  quashed. 
None  of  the  testimony  is  therefore  before  the  court,  and 
the  only  errors  that  can  be  considered  are  those  pre- 
sented by  the  record. 

First.  It  is  objected  that  the  indictment  is  insufficient, 
in  that  it  does  not  charge  that  the  alleged  acts  of  the  ac- 
cused were  of  his  deliberate  and  premeditated  "malice 
aforethought." 

Whether  the  indictment  is  sufficient  to  sustain  a  con- 
viction for  murder  is  not  now  before  the  court,  but  it  is 
clearly  sufficient  to  sustain  a  conviction  for  manslaughter, 
and  no  objection  has  been  pointed  out  on  this  ground. 

Second.  It  is  claimed  that  the  court  erred  in  sustaining 
a  demurrer  to  the  plea  in  abatement.  The  plea  is  as  fol- 
lows :  "And  now  comes  said  defendant  and  says,  that  hav- 
ing heard  read  the  indictment  now  pending  herein  against 
him  and  hereby  reserving  other  pleas  and  defenses  there- 
to, avers  that  the  grand  jury  of  the  present  term  of  this 
court  was  not  lawfully  selected,  chosen  and  impaneled  in 
this  that  the  vast  majority  of  said  grand  jurors,  for  some 
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reason  anknown  to  this  defendant,  was  selected,*  chosen 
and  taken  from  a  single  precinct  in  said  county,  to- wit : 
Denver  precinct,  and  that  said  grand  jurors  were  not  se- 
lected and  chosen  as  nearly  as  may  be  in  proportionate 
number  from  each  precinct  in  said  county,"  etc. 

In  Pri€8t  V.  The  State,  10  Neb.,  393,  it  is  held  that  a 
plea  in  abatement  must  state  facts  and  not  mere  conclu- 
sions of  law. 

Sec.  441,  of  the  criminal  code,  provides  that :  **A  plea 
in  abatement  may  be  made  when  there  is  a  defect  in  the 
record,  whichls  shown  by  facts  extrinsic  thereto."  It  is 
essential  that  the  facts  should  be  stated  out  of  which  the 
defense  arises. 

Sec.  615,  of  the  code  of  civil  procedure,  requires  the 
county  commissioners  "to  select  sixty  persons  and  as 
nearly  as  may  be  a  proportionate  number  from  each  pre- 
cinct in  the  county,"  etc. 

Sec.  659  requires  the  county  clerk  or  his  deputy  re- 
ceiving the  names,  to  write  "the  name  of  each  person  on 
a  separate  ticket,  and  place  the  whole  number  of  tickets 
into  a  box  or  other  suitable  and  safe  receptacle,"  etc. 

Sec.  660  provides  that  "the  clerk  of  the  district  court 
or  his  deputy,  and  the  sheriff,  or  if  there  is  no  deputy 
sheriff,  the  coroner  of  the  county,  shall  at  least  ten  days 
before  the  session  of  the  court,  meet  together  and  draw 
by  lot  out  of  the  box  or  receptacle  wherein  shall  be  kept 
the  tickets  aforesaid,  sixteen  names,  and  the  persons 
whose  names  are  drawn  shall  be  grand  jurors." 

There  are  no  facts  stated  in  the  plea  from  which  it  ap- 
pears that  the  sixty  names  required  by  the  statute  were 
not  properly  selected,  the  ground  of  objection  being 
that  a  large  majority  of  all  those  drawn  resided  in  Den- 
ver precinct.  This  of  itself  is  not  sufl&cient  to  quash  the 
indictment  if  the  jurors  were  properly  selected.  See 
Clark  t\  Saline  Co.,  9  Neb.,  516.  The  demurrer  was  prop- 
erly sustained. 


;  *^ 
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The  third  and  fourth  objections  may  be  considered  to- 
gether, and  are  in  substance  that  manslaughter  is  not  a 
degree  of  the  crime  of  murder,  but  a  separate  and  distinct 
statutory  oflfense,  and  that  section  489  of  the  criminal 
code  is  obnoxious  to  sections  7,  8,  9,  10  and  11,  of  the 
bill  of  rights. 

Section  489  provides  "that  in  all  trials  for  murder,  the 
jury  before  whom  the  trial  is  had,  if  they  find  the  pris- 
oner guilty  thereof,  shall  ascertain  in  their  verdict, 
whether  it  be  murder  in  the  first  or  seconid  degree,  or 
manslaughter,"  etc.  There  is  but  one  offense  charged 
in  the  indictment  in  this  case,  viz :  the  unlawful  killing 
of  Allen  J.  Yokum.  The  different  counts  in  the  indict- 
ment merely  charge  the  offense  in  the  different  degrees 
to  meet  the  evidence.  The  reason  for  this  practice  is 
thus  stated  by  Chief  Justice  Shaw :  "The  indictment  is 
but  the  charge  or  accusation  made  by  the  grand  jury, 
with  as  much  certainty  and  precision  as  the  evidence  be- 
fore them  will  warrant.  They  may  be  well  satisfied  that 
a  homicide  was  committed,  and  yet  the  evidence  before 
them  leave  it  somewhat  doubtful  as  to  the  mode  of  death ; 
but  in  order  to  meet  the  evidence  as  it  may  finally  ap- 
pear, they  are  very  properly  allowed  to  set  out  the  mode 
in  different  counts ;  ai:id  then  if  any  one  of  them  is  proved, 
supposing  it  to  be  also  legally  found,  it  is  sufficient  to 
support  the  indictment.  Take  the  instance  of  a  murder 
at  sea.  A  man  is  struck  down,  lies  some  time  on  the 
deck  insensible,  and  in  that  condition  is  thrown  over- 
board. The  evidence  proves  the  certainty  of  a  homicide, 
by  the  blow  or  by  the  drowning,  but  leaves  it  uncertain 
by  which.  That  would  be  a  fit  case  for  several  counts, 
charging  a  death  by  a  blow  and  a  death  by  drowning,  and 
perhaps  a  third,  alleging  a  death  by  the  joint  results  of 
both  cases  combined."  Bemis'  Webster  Case,  471.  S.  C. 
5  Cush.,  538. 

The  rule  above  stated  is  as  applicable  to  a  case  of  mur- 
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der  under  our  statute,  where  the  grand  jury  may  be  satis- 
fied that  a  homicide  has  been  committed  by  the  accused, 
but  whether  "purposely  and  of  deliberate  and  premedit- 
ated malice,"  the  state  may  not  be  able  to  prove.  But 
the  homicide  is  the  only  offense  charged,  and  the  several 
counts  of  the  indictment  merely  charge  the  different  de- 
grees of  the  offense,  and  therefore  are  not  in  conflict  with 
the  constitution. 

It  is  claimed  that  the  district  attorney  permitted  an 
attorney  in  the  employ  of  the  railroad  company  to  prose- 
cute the  indictment  and  conduct  and  direct  the  prosecu- 
tion. It  is  sufficient  to  say,  that  no  objection  was  made 
by  the  accused  or  his  counsel  to  the  attorney  in  question, 
assisting  in  the  prosecution,  and  so  far  as  this  record  dis- 
closes it  was  with  their  full  concurrence.  It  is  too  late 
to  raise  the  objection  for  the  first  time  in  this  court. 

A  number  of  objections  are  made  to  the  instructions,  of 
which  but  one  will  be  noticed.  The  twelfth  instruction  is 
as  follows :  **The  prisoner  has  availed  himself  of  the  pro- 
visions of  sec.  473,  page  827,  Gen.  Statute  Neb.,  which 
allows  him  to  testify  in  his  own  behalf,  and  you  will  give 
it  such  credence  as  you  may  think  it  entitled  to,  bearing 
in  mind  the  circumstances  under  which  he  testifies,  and 
the  vast  importance  to  him  to  so  tell  his  story  as  to  es- 
cape the  penalty  of  the  law,  applicable  to  a  conviction 
under  the  indictment  in  the  case." 

The  interest  of  a'party  in  the  event  of  the  trial  may  be 
shown  to  the  jury  for  the  purpose  of  affecting  his  credi- 
bility; that  is,  the  jury  may  consider  this  interest  as  a 
circumstance,  which  may  or  may  not  affect  the  credibil- 
ity of  the  witness.  But  the  court  should  not  cast  reflec- 
tions on  the  testimony  that  would  destroy  its  effect  before 
the  jury.  The  error,  however,  like  many  others  arising 
during  the  progress  of  a  trial,  may  be  waived,  and  will  be 
waived  unless  objection  is  made.  It  is  like  an  error  aris- 
ing from  the  admission  of  improper  testimony,  or  refusal 
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to  admit  proper  testimony.  No  exception  was  taken  to 
the  instruction,  nor  was  the  objection  njade  in  the  mo- 
tion for  a  new  trial. 

In  Thompson  ?*.  The  State,  4  Neb.,  530,  one  Thompson 
had  been  convicted  of  grlind  larceny  and  sentenced  to  im- 
prisonment in  the  penitentiary.  In  that  case  larceny  was 
defined  as  "taking  and  carrying  or  leading  away  the  per- 
sonal property  of  another,  without  his  consent  and 
against  his  will,  with  intent  to  appropriate  the  same  to 
the  use  of  the  taker."  The  court  say :  "An  important 
ingredient  that  which  distinguishes  larceny  from  a  sim- 
ple trespass  is  omitted."  The  court  therefore  granted  a 
new  trial  because  in  no  view  would  such  an  instruction 
justify  a  conviction  of  a  felony.  Bui  this  does  not  apply 
to  such  errors  as  may  be  waived. 

The  sentence  is  not  in  strict  conformity  to  the  statute 
and  if  insisted  upon,  will  be  set  aside  and  a  writ  of  pro- 
cedendo awarded,  requiring  the  district  court  to  re-sen- 
tence the  prisoner.  But  as  he  has  already  been  impris- 
oned for  more  than  one  year,  the  judgment  will  not  be 
set  aside,  except  at  his  request. 

Judgment  Accordingly. 


1ij[abseilles  Manufaotubing  Company,*  plaintiff  in  error, 
V.  J.  R,  Morgan,  defendant  in  error. 

Lien  of  Livery  Stable  Keeper.  In  Decombcr,  1878,  oue^  M.,  a 
livery  stable  keeper,  received  a  span  of  horses  belonging  to  C, 
to  feed  and  care  for,  C.  retaining  the  possession  and  using  them 
daily.  M.  continued  to  feed  the  horses  until  March,  1879.  On 
tlic  tirst  day  of  January,  1879,  C.  executed  a  mortgage  on  the 
horses  to  the  M.  Manf.  Co.  Held,  that  M.  not  having  retained 
possession  of  the  horses  the  lien  of  the  mortgage  was  superior  to 

his. 

» 

Error  to  the  district  court  for  Bichardson  county. 


NOVEMBER  TERM,  1881.  67 

Marseilles  Mnfg.  Co.  v.  Morgan. 

Tried  below,  before  Weaveb,  J.    The  facts  appear  in  the 
opinion. 

A.  Sclvoenheit  and  E.  W.  Thanms,  for  plaintiff  in 
error,  cited:  Brookover  r.  Esterly,  12  Kansas,  149. 
Woljiey  V.  Rising,  12  Kansas,  535.  Duebner  i\  Koehoke,  42 
Wis.,  819.  TannahiU  v.  TuUle,  3  Mich.,  111.  Egglestoii 
V.  Munday,  4  Mich,,  295—304.  Robinson  r.  Fitch,  26  Ohio 
St.,  659,  1  Parsons  Contracts  571,  note.  Faulkner  v. 
Meyers,  6  Neb.,  418.  Orchard  v.  Rackstraw,  9  Com.  B., 
698.  Grinnell  r.  Cook,  3  Hill,  485.  Ingalhee  r.  Wood,  33 
N.  Y.,  578.  Lewis  v,  Tyler,  23  Cal.,  364.  WiUis  r.  Bar- 
rister, 36  Vt.,  220.  Goodrich  v.  WilUird,  7  Gray,  183. 
Perkins  v,  Boardnian,  14  Gray,  481.  Brackett  v.  BuUard, 
12  Met.,  308.  Cardinal  v.  Edwa/rds,  5  Nev.,  36.  Legg  v, 
Willard,  17  Pick.,  140. 

Frank  Mwrtin,  for  defendant  in  error,  cited  Gen.  Stat., 
91.    [Comp.  Stat.,  57.] 

Maxwell,  Ch.  J. 

On  the  12th  day  of  December,  1878,  the  defendant 
kept  a  livery  stable  in  Falls  City,  Nebraska,  and  at  that 
time  received  from  one  George  W.  Cornwall  a  span  of 
horses  to  feed  and  care  for.  Cornwall  was  permitted  to 
retain  possession  of  and  use  the  horses,  and  on  or  about 
the  1st  day  of  January,  1879,  he  executed  a  mortgage  on 
said  horses  to  the  plaintiff  to  secure  the  sum  of  $187. 
86,  payable  May  Ist,  1879.  The  defendant  cared  for  said 
horses  until  about  the  13th  of  March,  1879,  when  he 
brought  an  action  and  recovered  judgment  against  Corn- 
wall for  the  sum  of  $66  and  costs,  for  keeping  said 
horses.  An  execution  was  thereupon  issued  on  said 
judgment  and  levied  on  the  horses,  when  the  plaintiflF,on 
the  28th  of  March,  1879,  instituted  an  action  of  replevin 
under  its  mortgage  and  recovered  x)ossession  of  the 
horses.    On  the  trial  of  the  cause  in  the  court  below,  the 
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court  found  in  favor  of  the  defendant,  and  found  the 
value  of  his  possession  to  be  the  sum  of  $63.75.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error. 

The  question  to  be  determined  is,  has  a  livery  stable 
keeper,  who  does  not  retain  possession  of  the  property,  a 
lien  for  keeping  horses  superior  to  that  of  a  mortgagee  ? 

Sec.  28,  of  Chap.  4,  Comp.  Stat.,  provides  that: 
"  When  any  person  shall  procure,  contract  with,  or  hire 
any  other  person  to  feed  and  take  care  cf  any  kind  of 
live-stock,  it  shall  be  unlawful  for  him  to  gain  possession 
of  the  same  by  writ  of  replevin  or  other  legal  process, 
until  he  has  paid  or  tendered  the  contract  price  or 
reasonable  compensation  for  taking  care  of  the  same." 

Had  the  defendant  retained  possession  of  the  horses  in 
controversy  from  the  tiine  of  receiving  the  same  until 
the  recovery  of  his  judgment  against  Cornwall,  his 
equity  would  be  superior  to  that  of  the  plaintiff.  But  it 
is  clearly  proved  that  Cornwall  was  permitted  to  use  the 
horses  in  question  during  the  entire  period  that  they 
were  fed  by  the  defendant,  and  that  the  mortgage  in 
question  was  executed  while  the  horses  were  thus  in 
Cornwall's  possession.  And  there  is  no  testimony  tend- 
ing to  show  that  the  plaintiff  had  notice  that  the 
defendant  was  keeping  the  horses,  or  claimed  a  lien  upon 
them.  The  defendant  having  parted  with  the  posseiision 
of  the  propei-ty,  the  lien  of  the  mortgage  is  superior  to 
his.  Continuance  of  possession  is  indispensable  to  the 
existence  of  a  lien  at  common  law,  and  the  abandonment 
of  the  custody  of  the  property,  over  which  the  right 
extends,  divests  the  lien.  The  lien  holder  in  such  case 
is  deemed  to  surrender  the  security  he  has  upon  the 
property  and  to  rely  on  the  personal  responsibility  of  the 
owner ;  but  a  sale  of  the  property  by  the  owner,  while  in 
possession  of  the  party  holding  it  under  the  lien,  will  not 
divest  it,  because  the  purchaser  takes  it  subject  to  the 
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incumbrance.  3  Parsons  on  Contr.  (5th  Ed.,)  243.  A 
mortgage  of  chattels  conveys  the  legal  title  to  the  mort- 
gagee. But  in  this  case  there  is  no  proof  showing  the 
defendant's  right  to  enforce,  his  lien  as  against  the  mort- 
gagee. The  judgment  of  the  district  court  is  therefore 
reversed  and  the  cause  remanded  for  a  new  trial. 

Bevebsed  and  Bemanded. 


John  F,  Clopper  and  Jonas  Gise,  plaintiffs  in  error,  v. 
Alfred  Poland,  and  others,  defendants  in  error. 

1.  statute  of  Frauds.  A  promise  to  pay  the  debt  of  another  as  a 
part  of  the  consideration  of  property  purchased  is  an  original 
promise  and  need  not  be  in  writing. 

2.  Practice:  hearsay  evidence.  Tlie  admission  of  hearsay 
evidence,  corroborating  a  witness  on  a  material  point,  held^ 
error. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below,  in  1878,  before  Valentine,  J.,  of  the  sixth  district. 
The  opinion  states  the  case. 

Redick  dt  Connelly  for  plaintiffs  in  error. 

Promise  is  void,  not  being  in  writing.  Gen.,  Stat.,  898. 
[Comp.  Stat.,  Chap.  82.]  Deposition  of  Elliott  was 
inadmissible.  And  see  also  Second  National  Bank  v. 
Grand  Lodge,  8  Otto,  123. 

Charles  F.  Manderson,  for  defendant  in  error,  cited: 
Nelson  v.  Boynton,  8  Met.,  402.  Sheltmi  v.  Brewster^  8 
Johnson,  876.    2  Parson  Contracts,  9. 

Maxwell,  Ch.  J. 

In  May,  1871,  Fleury  &  Co.  were  indebted  to  the 
•defendants  in  error  in  the  sum  of    $489.30  upon   an 
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account.  Fleury  &  Company  at  that  time  had  extensive 
quarries  near  the  mouth  of  the  Platte  river,  and  were 
engaged  in  burning  lime  and  quarrying  stone  and  selling 
^he  same  to  parties  in  Omaha,  At  the  time  above  stated, 
the  plaintiffs  in  error  purchased  all  of  Fleury  &  Co.'s 
interest  in  the  stone  quarry  and  lime  kiln,  and  the 
defendants  in  error  allege  in  their  petition,  and  introduce 
testimony  tending  to  prove  that  plaintiflF  in  error 
assumed  as  a  part  of  the  consideration  for  said 
property  said  debt  due  the  defendants  in  error, 
and  promised  to  pay  the  same  in  lime.  And  they 
testify  that  in  May  and  June  of  that  year  they  received 
from  the  plaintiffs  in  error  950  bushels  of  lime,  worth 
$279.00,  upon  said  account,  and  that  there  is  still  due  and 
unpaid  thereon  the  sum  of  $272.30,  with  interest  from 
August  1st,  1871.  On  the  trial  of  the  cause  the  petition 
was  amended  so  as  to  state  the  original  account  against 
Fleury  &  Young.  A  verdict  in  favor  of  the  defendants 
in  error  for  the  sum  of  $446.98  was  returned  in  the  court 
below,  upon  which  judgment  was  rendered. 

The  plaintiffs  in  error  contend  that  their  promise  is 
within  the  statute  of  frauds  and  void  unless  in  writing. 
But  if  they  assumed  this  debt  as  -a  part  of  the  con- 
sideration for  the  quarry  and  lime  kiln,  and  promised 
to  pay  the  same,  it  thereby  became^  their  own  debt. 
The  promise  if  made,  is  an  original  one  to  pay  the 
debt,  and  not  a  collateral  promise  in  the  nature  of 
a  guaranty.  The  distinction  is  well  stated  in  Nelson 
V,  Boynton,  8  Met.,  396,  where  it  is  said :  "The  terms 
original  and  collateral  promise,  though  not  used  in  the 
statute,  are  convenient  enough  to  distinguish  between 
the  cases,  where  the  direct  and  leading  object  of 
the  promise  is,  to  becpme  the  surety  or  guarantor 
of  another's  debt,  and  those  where,  although  the  effect 
of  the  promise  is  to  pay  the  debt  of  another,  yet 
the  leading  object  of   the  undertaker  is  to    subserve 
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or  promote  some  interest  or  purpose  of  his  own.  The 
former,  whether  made  before  or  after,  or  at  the  same 
time  with  the  promise  of  the  principal,  is  not  valid, 
unless  manifested  by  evidence  in  writing;  the  latter, 
if  made  on  good  consideration,  is  unaffected  by  the 
statute,  because,  although  the  effect  of  it  is  to  release  or 
suspend  the  debt  of  another,  yet  that  is  not  the  leading 
object  on  the  part  of  the  promissors." 

The  debt,  when  the  promise  is  original,  becomes  that  of 
the  promissor,  and  the  promise  need  not  be  in  writing 
and  is  not  within  the  statute. 

Second,  Poland  testifies  in  substance  that  at  the  time 
the  plaintiffs  purchased  the  interest  of  Fleury  <fe 
Young,  in  the  property  heretofore  described,  he 
was  present  with  the  plaintiffs  in  error  at  the  quarry, 
and  that  they  agreed  to  assume  the  debt  upon 
which  this  action  is  brought  and  pay  the  same  in 
limfe,  etc.  The  deposition  of  Theodore  P.  Eliott,  one 
of  the  defendants  in  error,  Avas  also  read  in  evidence, 
who  testified  that  Mr.  Poland  went  down  to  the  lime  kiln 
at  the  request  of  Mr.  Gise,  and  at  that  time  "  Mr.  Poland 
stated  to  me  on  his  return  that  the  account  was  to  be 
transferred  to  Clopper  and  Gise,  but  prior  to  his  stating 
that  to  me  Mr.  Fleury  had  been  in,  and  said  that  he  had 
made  arrangements  with  Clopper  and  Gise  to  assist  him, 
Fleury,  in  his  business,  and  said  to  transfer  the  account 
to  Fleury  &  Co.,  which  I  did  some  time  in  May,  suppos- 
ing that  this  transfer  was  to  the  firm  of  Fleury,  Clopper 
&  Gise,  who  I  believed  composed  the  firm  of  Fleury  &  (   , 

Co." 

This  part  of  the  deposition  was  objected  to  as  hearsay 
and  as  being  irrelevant,  but  the  objection  was  overruled 
and  the  testimony  read  to  the  jury.  This  conversation 
was  had  in  the  absence  of  the  plaintiffs  in  error,  and  is 
material  as  tending  to  corroborate  the  testimony  of  Po- 
land on  a  material  point.    It  is  contended  on  the  part  of 
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the  defendants  in  error  that  this  testimony  was  necessary 
to  fix  the  dates  at  which  the  account  was  changed,  so  as 
to  charge  the  plaintiffs  in  error  on  the  books  of  the 
defendants  in  error.  But  that  this  was  not  its  object  is 
clearly  apparent.  Again  it  is  said  that  the  evidence  is 
merely  cumulative  and  could  not  have  been  considered  by 
the  jury.  It  is  impossible  for  us  to  say  what  weight  was 
given  to  this  testimony  by  the  jury.  It  was  admitted  as 
legal  testimony,  proper  for  them  to  consider,  and  we  see 
no  reason  why  it  was  not  given  due  weight.  No  particu- 
lar objection  to  the  instructions  has  been  pointed  out, 
and  it  is  therefore  unnecessary  to  review  them. 
,  For  the  reason  above  stated  the  judgment  of  the  dis^ 
trict  court  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Bevbbsed  and  Remanded. 


12      72 
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^LJ^   Mary  A.  Brotherton,  appellee,  v.  Noah  Brotherton, 

APPELLANT. 

An  appeal  will  lie  to  the  supreme  court  Aroin  a  decree  of  the 
district  court  granting  a  divorce. 

Motion  to  dismiss  appeal. 
J.  S.  Miller,  for  the  motion. 
Agee  dt  Hellings,  contra. 
Maxwell,  Ch.  J. 

This  is  an  appeal  by  the  defendant  from  a  decree  grant- 
ing the  plaintiff  a  divorce.  The  plaintiff  now  moves  to 
dismiss  the  appeal  upon  the  ground  that  no  appeal  can 
be  taken  from  such  decree. 

Section  24,  Art.  I,  of  the  constitution,  provides  that 
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"  the  right  to  he  heard  in  all  civil  eases  in  the  court  of 
last  resort  by  appeal,  error  or  otherwise,  shall  not  be 
denied." 

Section  675,  of  the  code,  provides  "  That  in  actions  in 
equity  either  party  may  appeal  from  the  judgment  or 
-decree  rendered  or  final  order  made  by  the  district  court, 
to  the  supreme  court  of  the  state,"  etc.  [Comp.  Stat., 
619.]  This  applies  to  all  actions  in  equity.  The  court 
has  no  authority  to  single  out  any  particular  class  and 
declare  it  excepted  from  the  operation  of  the  law.  The 
evident  intention  of  the  legislature  was  to  permit  an 
appeal  in  all  cases  in  actions  in  equity.  And  under  the 
provisions  of  our  constitution  above  quoted,  every  one 
has  a  right  in  the  mode  provided  by  law  to  have  his 
case  reviewed  in  the  court  of  last  resort.  A  number  of 
divorce  cases  have  been  before  this  court,  and  the  decree 
of  the  court  below  reversed  or  afl&rmed  as  seemed  con- 
sonant with  the  evidence  and  law  of  the  case.  Oades  v, 
Oades,  6  Neb!?  804.  Callahan  v.  Callahan,  7  Id.,  38. 
Fallen  v.  Fallen,  10  Id.,  144.     Brown  v.  Brawn,  Id.,  849. 

The'right  to  appeal  has  never,  prior  to  this  time,  been 
questioned.  A  number  of  cases  from  Ohio  and  one  from 
Iowa  have  been  cited  by  the  moving  party,  to  show  that 
no  appeal  will  lie  in  such  cases.  But  in  our  view  in 
the  cases  referred  a  very  narrow  construction  is  placed 
upon  the  right  of  appeal. 

Take  the  case  of  Tappan  r.  Tappan,  6  Ohio  State,  65, 
us  an  example,  and  it  is  very  clear  that  the  court  placed 
a  forced  construction  upon  that  section  of  the  statute 
granting  the  right  of  appeal.  The  court  cite  with 
approval  a  portion  of  the  opinion  of  Lane,  J.,  in  Bascom 
V.  Bascom,  7  Ohio,  (2  pt,)  125,  in  which  he  says: 
"  When  a  divorce  is  granted,  upon  which  one  of  the  par- 
ties contracts  new^  relations,  and  a  third  party  acquires 
rights,  it  cannot  be  that  a  process  could  be  hadi  to  reverse 
A  decree,  the  consequence  of  which  would  be  the  sever- 
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ance  of  all  those  new  relations.  Such  anomalous  mis- 
chief cannot  be  engrafted  on  the  practice  of  our  courts, 
except  by  clear  and  legislative  enactment.  That  we  feel 
confident  can  never  take  place." 

The  marriage  relation  should  not  be  severed  for  slight 
and  trivial  causes.  A  party  seeking  a  divorce  should  be 
required  to  bring  his  case  clearly  within  the  provisions  of 
the  statute.  If  he  does  so  he  is  entitled  to  a  divorce.  If 
he  fails  to  do  this  his  action  should  be  dismissed.  Sup- 
pose the  cause  of  complaint  is  adultery,  but  the  proof 
fails  to  sustain  it,  yet  the  court  grants  a  decree  upon 
that  ground.  Has  the  party  against  whom  the  decree  is 
rendered  no  relief?  If  the  decree  is  not  subject  to  re- 
view, it  must  be  final  and  conclusive,  no  matter  how 
erroneous,  and  a  stigma  cast  upon  the  reputation  of  the 
party,  without  any  possibility,  so  far  as  the  court  is  con- 
cerned, of  removing  the  same.  As  to  the  objection  that 
the  party  obtaining  the  decree  has  contracted  Another 
marriage,  it  is  sufficient  to  say  that  he  has  no  right  to 
contract  another  marriage  until  he  obtains  a  final  decree 
of  divorce,  and  this,  in  case  of  an  appeal,  cannot  be  had 
until  the  determination  of  the  appeal.  Any  other  rule 
would  allow  a  party  to  take  advantage  of  his  own  wrong 
to  perpetuate  a  decree  that  should  not  have  been 
granted. 

The  fact  that  an  appeal  will  lie  affords  protection 
against  decrees  improperly  granted,  and  a  remedy  for 
what,  in  many  cases,  might  be  a  grievous  wrong.  The 
motion  to  dismiss  must  be  overruled. 

Motion  Ovebbuled. 
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Same  v.  Same. 

Practice  on  appeal  in  divorce  cases.  Upon  affirming  a  decree 
of  divorce  objection  being  made  to  the  amount  of  permanent 
alimony,  and  the  testimony  being  indefinite  an  to  the  amount  of 
the  income  of  the  defendant,  a  reference  was  ordered  to  take  ad- 
ditional testimony  upon  that  point  and  report  to  the  court. 

Appeal  by  defendant  from  a  decree  of  the  district  court 
of  Hamilton  county,  Post,  J.,  presiding. 

Agee  d  Hellings,  for  appellant* 

J.  S.  Miller,  for  appellee. 

Maxwell,  Ch.  J. 

This  is  an  action  by  the  wife  against  the  husband  for  a 
divorce  upon  the  ground  of  cruelty.  A  decree  in  favor  of 
the  plaintiff  was  granted  in  the  court  below,  from  which 
the  defendant  appeals  to  this  court. 

It  appears  from  the  record  that  the  parties  were  mar- 
ried in  Indiana  in  1846,  and  lived  together  as  husband 
and  wife  until  Nov.,  1878,  and  have  raised  a  large  family. 
The  parties  came  to  this  state  in  1871,  and  seem  to  have 
been  very  poor,  and  the  defendant  appears  to  have  pro- 
vided for  his  wife  and  family  as  well  as  his  circumstances 
would  permit.  But  it  is  clear  from  the  record  that  he 
was  in  the  habit  of  using  coarse  and  abusive  language 
towards  his  wife,  while  she  seems  to  have  replied 
somewhat  in  the  same  manner.  But  words,  no  mat- 
ter how  violent  or  ill  advised,  afford  no  justification  to  a 
husband  to  inflict  blows  upon  his  wife.  The  charge  of 
cruelty  by  striking  his  wife  on  two  occasions,  at  least, 
seems  to  be  fully  sustained  and  the  decree  granting  a  di- 
vorce must  be  affirmed. 

The  court  decreed  alimony  to  the  plaintiff  as  follows : 
$50.00  to  be  paid  May  1st,  1881,  $50.00  on  the  1st  day  of 
August,  1881,  $75.00  on  the  1st  day  of  November,  1881, 
and  $175.00  on  the  1st  day   of  January  of  each  year 
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thereafter,  and  decreed  that  such  alimony  should  be  a 
lien  upon  the  s.  w.  one-fourth  of  sec.  30,  t.  11,  r.  5,  for 
the  payment  of  the  same.  The  testimony  shows  this  land 
to  be  worth  from  $1,200.00  to  $1,500.00  and  the  personal 
property  about  $400.00.  A  large  portion  of  the  personal 
property  has  already  been  disposed  of  to  raise  means  to 
pay  temporary  alimony  and  the  expenses  of  the  action. 
The  testimony  is  not  clear  as  to  the  amount  produced  on 
the  above  land,  but  the  alimony  allowed  appears  to  be 
excessive  and  greater  than  the  defendant  is  able  to  pay. 
The  case  is  referred  to  W.  L.  Stark,  to  take  additional 
testimony  as  to  the  amount  of  land  in  cultivation,  and 
the  amount  and  kind  of  products  of  said  land  and  the 
value  of  the  same  for  each  of  the  years  1878, 1879  and 
1880,and  report  the  same  to  this  court  within  sixty  days. 

Decree  accordingly. 


The  B.  &  M.  R.  E.  Co.  in  Nebraska,  plaintiff  in  er- 
ror, V.  Ferdinand  Wendt,  defendant  in  error. 

1.  NefirUffetice :  evidence.  In  an  action  to  recover  damages  for 
the  killing  of  an  animal  by  a  train  of  cars  upon  a  railroad  track, 
the  mere  fact  of  killing  was  properly  held  to  be  no  evidence  of 
negligence  on  the  part  of  those  in  charge  of  the  train. 

2.    :  QROBs  NEOLTGENCE.  In  such  action  an  instruction  that— 

"The  running  of  a  train  past,  or  through  the  streets  of  a  city  at  a 
speed  of  eighteen  miles  an  hour,  would  be  gross  negligence,  "there 
being  no  evidence  as  to  the  character  of  the  particular  locality 
distinguishing  it  as  an  inhabited  or  business  portion  of  the  city, 
held^  erroneous. 

3.    :  .    When  for  want  of  evidence  of  gross  negligence 

there  can  be  no  recovery,  the  jury  should  be  so  told,  if  requested, 
or  a  non-suit  ordered. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below,  before  Savage,  J.    The  action  was  to  recover  the 
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value  of  a  cow  owned  by  Wendt,  and  killed  by  cars  of 
the  railroad  in  Omaha. 

G.  W.  Ambrose,  for  plaintiff  in  error,  cited  Saint  Louis 
R,  K.  i\  Under,  :}9  111.,  483.  Railroad  v.  Parker,  29  Ind., 
471.  C.  d-  M.  R.  R,  V.  Patchin,  16  111.,  198.  R.  R,  Co,  v. 
PM^s,  29  111.,  447.  Vandergriftv.Rediker,  2  Zab.,  (N. 
J.)  185.  C.  ce  N.  W.  R,  R,  i\  Cross.  17  Wis.,  428.  Stiicks 
V.  M.  d  R.R.,  9  Wis.,  218.  Clark  i\  S.  c(;  U.  R.  R.,  11 
Barb.,  112.  Marsh  v.  N.  Y.  d-  E.  R.  R.,  14  Barb.,  864. 
Munger  v.  R.  R.  Co.,  4  N.  Y.,  849.  Williams  v,  M.  C,  R. 
iJ.,  2  Mich.,  259. 

H,  Stvll,  for  defendant  in  error,  cited  Bellefontaine  dt 
Indiatia  R.  R.  v.  Snyder,  18  Ohio  State,  899.  Cincinnati 
dt  Zanesville  R.  R,  v.  Smith,  22  Ohio  State,  ,287.  Hoyt  v. 
City  ofHtidson,  41  Wis.,  105. 

Lake,  J.  « 

By  the  judge's  charge  the  jury  were  explicitly  and  very 
properly  told  that  "the  mere  killing  of  the  cow"  was  "no 
evidence  of  negligence."  The  fact  that  the  cow  had  been 
killed  by  a  moving  engine  of  the  company,  at  the  time 
and  place  charged,  being  admitted  by  the  answer,  the 
only  material  testimony  given  upon  the  trial  on  this  point 
was  as  to  the  speed  of  the  train  at  the  time  of  the  acci- 
dent. This,  according  to  the  complainant's  witnesses,  was 
somewhere  between  twelve  and  eighteen  miles  an  hour, 
while  those  of  the  company  placed  it  at  not  to  exceed 
eight. 

That  this  conflicting  testimony  as  to  the  velocity  of  the 
engine  when  it  struck  the  cow  was,  in  the  mind  of  the  judge, 
the  pivotal  point  on  which  the  decision  of  the  jury  must 
turn  is  apparent,  for  in  referring  to  it,  he  said :  "The  run- 
ning of  a  train  past,  or  through  the  streets  of  a  city,  at  a 
speed  of  eighteen  miles  an  hour  would  be  gross  negligence. 
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The  running  of  a  train  at  eight  miles  per  hour,  or  at  such 
other  moderate  speed  as  is  necessary  and  customary,  in 
order  to  carry  on  and  do  the  business  of  the  defendant 
company,  was  not  such  gross  negligence.  The  question 
is  then  mostly  confined  to  the  point  of  the  sp^ed  at  which 
the  train  was  running  at  the  time  of  the  accident." 

The  cow  was  killed  within  the  corporate  bounds  of  the 
City  of  Omaha,  between  Pine  and  Chestnut  streets,  "about 
two  blocks"  from  the  residence  of  the  defendant  in  error, 
and  a  short  distance  from  "Boyd's  packinghouse."  Aside 
from  the  business  being  done  by  the  railroad  company, 
this  was  all  that  was  disclosed  on  the  trial  as  to  the  char- 
acter of  that  particular  locality  to  distinguish  it  as  an  in- 
habited or  business  part  of  the  city.  Such  being  the  case, 
there  was  no  ground  even  for  the  jury  to  have  found,  as 
matter  of  fact,  that  a  speed  of  eighteen  miles  an  hour, 
the  highest  rate  testified  to,  was  at  all  unusually  danger- 
ous, much  less  for  the  court  to  charge,  as  a  matter  of 
law,  that  it  was  "gross  negligence." 

In  this  sort  of  action,  whether  the  injury  be  done  with- 
in or  without  a  city,  doubtless  the  rate  of  speed  may  be 
of  great  importance  in  determining  whether  there  was  in 
fact  negligence  on  the  part  of  those  in  charge  of  the  train, 
and  responsible  for  its  movements ;  but  speed  alone,  un- 
connected with  any  other  fact  or  circumstance,  and  more 
especially  where  it  is  not  shown  to  have  been  unusual, 
has  never,  that  we  are  aware  of,  been  held  suflBcient  to 
show  gross  negligence.  Besides,  it  must  be  apparent 
upon  the  slightest  reflection  that  no  arbitrary  rule  as  to 
the  rate  of  speed  at  which  a  train  of  cars  may  not  be  run, 
with  due  regard  for  the  safety  of  persons  and  property, 
can  be  applicable  to  all  portions  of  a  town  or  city  alike. 
Evidently  a  rate  which  in  one  portion,  or  under  certain 
circumstances  might  be  entirely  reasonable,  in  another 
and  more  thickly  inhabited  portion,  or  under  different 
circumstances,  would  very  justly  be  deemed  unwarrant- 
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able,  and  evince  a  most  reckless  disregard  for  the  rights, 
both  of  persons  and  property. 

As  showing  that  speed  alone,  even  although  it  be  at  an 
unlawful  rate,  is  not  sufficient  to  fix  a  liability  for  an  in- 
jury, the  case  of  Brown,  Admr.  r.  Thi  Buffalo  and  State 
line  R,  R.  Co.,  22  N.  Y.,  191,  is  in  point.  That  was  an 
action  for  damages  caused  by  the  killing  of  the  plaintifiF's 
intestate  at  a  street  crossing  in  the  city  of  Buffalo.  It 
api)eared  that  there  was  an  ordinance  prohibiting  the 
running  of  trains  within  the  city  faster  than  a  certain 
rate,  with  a  fixed  penalty  for  exceeding  it.  On  the  occa- 
sion t)f  the  injury  complained  of,  the  speed  of  the  train 
was  greater  than  the  ordhiance  permitted,  and  the  court 
charged  the  jury  that  this  fact  alone  constituted  negli- 
gence on  the  part  of  the  railroad  company,  for  which  it 
was  liable,  if  the  intestate  were  himself  without  fault. 
This  instruction  the  court  of  appeals  held  to  be  errone- 
ous, and  ordered  a  new  trial.  See  also  on  this  point  C. 
0.  R.  R.  Co.  V.  Lawrence,  13  Ohio  St.,  66. 

Another  instruction  given  at  the  request  of  the  defend- 
ant in  error,  we  consider  erroneous,  in  view  of  the  con- 
ceded facts  of  the  case.  It  is  as  follows :  "If  the  jury  shall 
find  that  the  killing  was  done  by  the  defendant's  employees 
at  the  time  charged  in  the  petition  and  through  the  negli- 
gence of  the  defendant's  employees,  then  the  plaintiff 
must  recover,  unless  the  jury  also  find  that  the  plaintiff 
was  guilty  of  contributory  negligence." 

The  judge  of  his  own  motion  had  already  told  the  jury 
that  if  "the  plaintiff  permitted  his  cow  to  stray  upon  the 
jrailroad  track  in  question"  and  while  so  straying  received 
the  injury,  "then  the  plaintiff  was  guilty  of  contributory 
negligence,  which  would  preclude  his  recovery,  unless  the 
defendants  were  guilty  of  gross  negligence,  which  caused 
the  injury."  And  in  this  connection  gross  negUgence  was 
defined  to  be  "the  want  of  ordinary  care.'^  The  fault  to  be 
found  with  this  charge  is,  first,  that  it  submitted  to  the  jury 
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the  question  of  gross  negligence  on  the  part  of  the  rail- 
road company,  of  which  there  was,  as  we  have  seen,  no 
evidence  whatever ;  and,  secondly,  the  question  of  con- 
tributory negligence  on  the  part  of  the  owner  of  the  cow, 
of  which  there  was  no  doubt,  he  having  himself  testified 
to  the  very  state  of  facts  which  the  judge  said  would 
amount  to  contributory  negligence,  viz:  permitting  his 
cow  to  stray  upon  the  railroad  track,  which  she  did  on 
the  occasion  of  the  injury. 

Turning  to  the  testimony  of  the  defendant  in  error,  on 
this  point,  we  find  the  following:  "I  lived  about  two 
blocks  away  from  where  she  was  killed.  She  had  not 
been  in  the  habit  of  running  on  this  ground  to  feed.  I 
fed  her  at  home.  She  was  turned  out  that  morning.  I 
believe  my  boy  turned  her  out,  and  gave  her  water  out- 
side. She  was  turned  loose  for  water.  We  did  that  every 
morning.  Sometimes  we  have  a  well  there,  but  there  was 
not,  all  the  time,  water  enough  in  it  to  give  water  to  the 
cow.  The  tracks  was  between  my  house  and  the  river. 
She  had  to  cross  these  tracks  to  get  to  the  water.  *  * 
*  *  I  did  not  have  anybody  to  watch  her,  only  the  boy 
sometimes.  This  time  she  was  within  two  blocks  of  the 
house,  and  the  boy  came  in  to  get  his  dinner.  *  *  ♦ 
I  told  the  boy  to  watch  her,  and  I  don't  know  whether 
he  was  watching  her  or  not.  At  the  same  time  it  hap- 
pend,  we  was  eating  our  dinner,  and  the  boy  was  eating 
dinner  too.    All  the  family  was  in  the  house." 

Thus  it  was  conclusively  proved  by  the  testimony  of 
the  owner  of  the  cow  himself,  that,  knowing  full  well  the 
great  risk  he  ran  in  so  doing,  he  actually  turned  her  loose 
in  the  immediate  vicinity  of  these  railroad  tracks,  and 
left  her  to  wander  unattended  and  uncared  for  whitherso- 
ever she  would.  Such  being  the  unquestioned  facts  be- 
fore the  jury  respecting  the  owner's  negligence,  and  there 
being,  as  we  have  sho^^n,  no  evidence  of  gross  negligence 
on  the  part  of  the  railroad  company,  the  first  instruction 
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requested  on  behalf  of  the  plaintiflf  in  error,  viz :  that  on 
"the  evidence  adduced  on  the  trial,  there  could  be  no  re- 
covery," ought  to  have  been  given,  or  a  non-suit  ordered. 
There  was  nothing  for  the  jury  to  pass  upon.  For  these 
reasons  the  judgment  must  be  reversed  and  a  new  trial 

ordered. 

Bevebsed  and  Bemanded. 

Maxwell,  Ch.  J.,  dissenting. 

This  is  an  action  brought  by  Wendt  against  the  rail- 
road company  to  recover  the  value  of  a  cow  belonging 
to  him,  which  was  killed  by  a  locomotive  of  the  defend- 
ant, while  making  a  running  switch  near  Boyd's  packing 
house,  in  the  city  of  Omaha.  The  petition  is  framed 
upon  the  theory  that  there  can  be  no  recovery  in  such 
case  except  for  gross  negligence  on  the  part  of  the  rail- 
road* company,  and  the  rulings  of  the  court  and  instruc- 
tions given  were  all  based  on  that  view  of  the  law.  A 
verdict  for  $83.50  was  returned  in  favor  of  Wendt,  upon 
which  judgment  was  rendered.  The  company  bring  the 
cause  into  this  court  by  petition  in  error. 

That  there  are-sufiScient  errors  in  the  record  to  justify 
a  reversal  of  the  case  on  behalf  of  Wendt,  had  he  laid  the 
proper  foundations  for  a  review,  there  is  no  doubt.  But  he 
makes  no  complaint.  As  the  statute  does  not  require  a 
railroad  company  to  fence  its  tracks  within  the  limits  of 
a  city  or  village,  it  is  not  responsible  for  injury  to  domes- 
tic animals  caused  by  its  trains  within  such  corporate 
limits,  unless  it  has  been  guilty  of  negligence.  One  object 
of  a  railroad  is  the  transportation  of  persons  and  prop- 
erty at  a  high  rate  of  speed  by  means  of  engines  and 
cars,  and  this  must  necessarily  be  dangerous  to  cattle 
going  upon  the  track.  To  lessen  this  danger,  all  rail- 
roads in  this  state  which  have  been  in  operation  six 
months,  are  required  to  fence  their  track,  except  within 
the  corporate  limits  of  a  city  or  village,  and  the  failure 
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to  do  80  will  make  them  liable  in  any  event  for  stock 
injured  on  that  part  of  the  road  required  to  be  fenced, 
while  at  croseings  and  such  portions  of  the  track  as  are 
within  the  limits  of  a  city  or  village,  they  are  liable  for 
want  of  ordinary  care. 

It  may  be  conceded  that  a  railway  company  has  a 
right  to  regulate  the  management  and  conduct  of  it^ 
business  with  reference  to  the  security  of  persons  and 
property  in  its  charge  and  the  meeting  of  reasonable  ap- 
pointments in  regard  to  them,  and  that  such  company 
need  not  presume  that  cattle  will  be  permitted  to  stray 
upon  the  track.  It  will  also  be  conceded  that  the  com- 
pany has  a  right  to  the  exclusive  use  of  its  track,  pre- 
'Cisely  the  same  as  the  owner  of  a  farm  has  to  its  free  use 
and  enjoyment.  But  a  railroad  must  necessarily  be 
crossed  at  short  intervals  by  public  roads,  upon  which 
the  public  have  a  right  to  travel,  and  within  the  limits  of 
tt  city  is  necessarily  crossed  by  many  public  streets,  and 
as  the  business  of  running  cars  is  particularly  dangerous 
to  those  crossing  such  roads  and  streets,  great  care 
should  be  required  of  those  having  the  management  of 
trains.  And  the  law  will  not  permit  the  company  to 
commit  an  injury  to  stock  of  another  straying  upon  the 
track,  which  may  be  avoided  by  the  exercise  of  ordinary 
care. 

In  the  case  of  C.  d  Z.  R.  R.  Co.  v.  Smith,  22  Ohio 
State,  244,  an  instruction  that  "  the  defendant  had  the 
right  to  the  free  and  unobstructed  use  of  its  railroad 
track,  and  that  the  paramount  duty  of  its  employees  was 
the  protection  of  passengers  and  property  in  the  trains, 
and  the  trains  itself;  but  this  being  their  paramount 
•duty,  they  were  bound  to  use  ordinary  care  and  diligence 
80  as  not  unnecessarily  to  injure  the  property  of  others,'* 
was  held  correct.  See  also  lU.  Cent.  R.  R.  Co.  v.  Midr 
dlewarth,  46  111.,  494.  Bemi8  v.  Conn.,  42  Vt.,  876.  Isbui 
V.  N.  Y.  R.  R.  Co.,  27  Conn.,  898.    This  is  undoubtedly 
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a  correct  statement  of  the  law,  although  there  are  decis- 
ions that  seem  to  hold  that  stock  straying  upon  the 
track  may  be  killed  with  impunity.  The  maxim  of  the 
law  is,  "  enjoy  your  own  property  in  such  manner  as 
not  to  injure  that  of  another  person/'  This  applies  to 
all  owners  of  property. 

There  is  suflScient  in  the  record  to  show  that  quite  a 
number  of  people  witnessed  the  accident,  and  in  my 
opinion  there  is  a  clear  preponderance  of  the  evidence 
showing  that  the  engine  was  run  at  a  speed  of  eigh- 
teen miles  per  hour.  The  accident  seems  to  have  been 
caused  by  the  high  rate  of  speed  at  which  the  locomotive 
was  running,  and  such  being  the  case  the  court  was  jus- 
tified in  its  instruction  that  eighteen  miles  per  hour  at 
that  point  would  be  gross  negligence.  If  this  was  not  a 
thickly  settled  portion  of  the  city,  it  devolved  on  the  de- 
fendant below  to  show  that  as  a  matter  of  defense.  The 
court  below  permitted  the  jury  to  deduct  the  value  of  the 
carcass  of  the  cow  killed,  although  Wendt  made  no  use 
of  the  same.  It  is  pretty  clear  that  this  deduction  was 
unauthorized  by  the  law.  In  my  opinion  Wendt  is  entit- 
led to  a  larger  judgment  than  he  recovered,  but  as  he 
does  not  complain,  and  as  substantial  justice  has  been 
done,  the  judgment  should  be  affirmed. 
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Elizabeth  Stevenson,  plaintipp  in  ebbob  v.  Mons  An-    i  u*    m 

DEBSON,  DEPENDANT  IN  EBBOB. 

1.  Practice  in  Ooxinty  Court.  A  motion  to  require  the  plaintiff 
to  itemize  his  account  comes  too  late  if  filed  after  an  answer  to 
the  merits^  and  may  be  overruled  on  that  ground. 

2.  :  DEPOSITIONS,  When  error  is  assigned  upon  the  re- 
fusal of  the  court  to  suppress  and  exclude  depositions  as  evi- 
dence, to  have  a  review  of  the  ruling,  it  is  necessary  that  such 
depositions'  be  included  in  the  record. 
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3.    :    JURY  TRIAL  IN  COUNTY  COURT,    In  the  county  coiirt» 

to  entitle  a  party  to  a  jury  trial,  in  actions  where  the  amount 
claimed  exceeds  one  hundred  dollars,  he  must  demand  it,  in 
writing,  on  or  before  the  tiling  of  the  answer. 

4.  :  OBJECTIONS  TO  EVIDENCE.  lu  objecting  to  tho  admis- 
sion of  evidence,  the  ground  of  objection  should  be  stated,  or  it 
will  not  avail. 

Error  to  the  district  court  for  Hall  county,  the  cause 
having  been  brought  there'  on  error  from  the  county 
court,  and  its  judgment  afl&rmed  by  Post,  J. 

Abbott  iC  Caldwell,  for  plaintiff  in  error,  contended 
that  plaintiif  was  entitled  to  a  jury  trial;  Mills  v. 
Miller,  3  Neb.,  94;  Laniaster  v.  Scofield,  5  Neb.,  148; 
that  section  13,  of  act  relative  to  practice  in  county 
courts  (referred  to  in  opinion,)  was  unconstitutional. 
White  V,  City  of  Lincoln,  5  Neb.,  505.  St.  Paxil  d  Siotat 
City  R.  R.  V.  Gardner,  19  Minn.,  132.  Norval  v.  Rice^ 
2  Wis.,  22, 

Thummel  d  Piatt ^  for  defendant  in  error. 

Lake,  J. 

This  is  a  petition  in  error  prosecuted  to  reverse  the- 
judgment  of  the  district  court  for  Hall  county,  affirming 
a  judgment  of  the  county  court.  The  questions  pre- 
sented for  our  determination  therefore  are,  whether  in  the 
matters  complained  of  in  the  district  court  the  county 
court  erred. 

Taking  them  in  the  order  of  their  presentation  to  the 
district  court,  the  first  error  complained  of  is  the  refusal 
of  the  court  to  require  "  the  plaintiff  to  itemize  his  ac- 
count, filed  and  marked  exhibit  C."  In  this  particular 
the  record  shows  no  error.  In  the  first  place  the  motion 
came  too  late.  It  was  filed  on  the  18th  of  July,  1879,  after 
the  issues  of  fact  had  already  been  completed  by  answer  to 
the  merits.  In  the  second  place,  even  if  it  had  been  filed 
in  season,  there  was  no  necessity  shown  for  the  required 
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order.  The  last  clause  of  section  125,  of  the  code  of 
civil  procedure,  which  is  applicable  to  the  practice  in 
county  courts,  in  what  are  called  term  cases,  or  those 
wherein  the  amount  claimed  exceeds  the  jurisdiction  of 
a  justice  of  the  peace,  provides  that  "  where  the  al- 
legations of  a  pleading  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made 
definite  and  certain  by  amendment." 

This  provision  is,  of  coui-se,  for  the  benefit  and  protec- 
tion of  defendants  and  plaintiffs  alike,  and  to  enable 
them  to  know  just  what  is  demanded  by  the  opposite 
party,  and  it  should  be  enforced  in  all  proper  cases. 
Where,  however,  the  party  against  whom  a  claim  is 
made,  is  already  so  fully  advised  by  the  pleading  of  its 
nature  as  to  be  able  to  answer  it  intelligently,  there  is  no 
reason  for  resorting  to  it,  and  to  do  so  would  be  but  a  mere 
matter  of  form,  and  without  the  least  benefit  whatever. 
In  this  case  no  reason  was  shown  for  making  the  motion, 
and  it  was  properly  overiniled  on  that  ground  also. 

The  second,  fifth  and  sixth  errors  assigned,  relate  to 
the  depositions  of  sundry  witnesses,  and  may  be  consid- 
ered together.  The  substance  of  these  assignments  is, 
that  the  depositions  in  question  ought  to  have  been  sup- 
pressed, and  excluded  from  the  consideration  of  the  court 
in  its  finding  upon  the  issues  of  fact.  From  the  transcript 
of  the  proceedings  in  the  county  court  brought  here  it  is 
impossible  to  ascertain  whether  the  several  rulings  upon 
these  depositions  were  correct  or  not.  All  that  appears 
is  a  brief  recital  that  the  depositions  were  filed,  a  motion 
to  suppress,  and  an  objection  to  their  being  read  on  the 
trial,  both  of  which  motions  were  overruled,  and  excep- 
tions taken.  Neither  the  depositions  nor  any  portion 
thereof ,  nor  the  grounds  of  objection  thereto  are  given, 
so  that  we  are  without  the  means  of  knowing  the  particu- 
lar points  relied  on,  or  judging  of  the  merits  of  decisions 
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complained  of.  In  the  absence  of  evidence  to  the  con- 
trary the  presumption  is  that  the  trial  court  ruled  correct- 
ly ;  and  it  is  the  duty  of  him  who  complains  that  prejudi- 
cial error  has  been  committed,  to  show  it  by  the  record. 

The  third  error  complained  of  is  the  refusal  of  the 
court  to  call  a  jury  for  the  trial  of  the  cause,  as  requested 
by  the  defendant.  The  transcript  shows  the  request  for 
a  jury" to  have  been  made  on  the  day  of  trial,  and  af- 
ter the  issues  had  been  completed.  The  ground  for  re- 
fusing this  request  was,  that  it  came  too  late. 

In  the  act  relating  to  county  courts.  Sec.  18,  Chap.  20, 
Comp.  Statutes  207,  we  find  a  very  peculiar  provision 
bearing  on  this  subject.  It  is  in  these  words :  ''Either 
party  may  demand  a  jury  for  the  trial  of  any  cause 
pending  in  the  probate  (county)  court,  wherein  the 
amount  claimed  exceeds  one  hundred  dollars ;  but  such 
demand  must  be  made  in  writing,  and  entered  on  the 
docket,  on  or  before  the  filing  of  the  answer  in  such 
cause."  Under  this  provision,  the  ruling  of  the  county 
judge,  that  the  demand  for  a  jury  was  too  late,  must  be 
upheld. 

The  fourth  assignment  is,  that :  "The  court  erred  in  al- 
lowing said  plaintiff  to  offer  in  evidence  {give  in  evidence, 
we  suppose  was  intended)  ex.  A.  B,  &  C,  filed  with  plain- 
tiff's petition  to  support  said  petition."  The  record  merely 
shows  that  the  defendant  objected  to  the  introduction 
of  this  evidence  without  stating  any  reason  for  the  ob- 
jection. This  omission  is  fatal,  for  we  cannot  know  the 
merits  of  the  objection,  and  must  hold  therefore  that 
the  court  ruled  correctly. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  district  court  must  be  affirmed. 

Judgment  affibmed. 
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Hyman  Hallo  and  Eocelia  Palmer,  appellees,  v.  Louis 

HeLMER,  treasurer  of  LANCASTER  COUNTY,  AND  GhARLEB 

P.  Dewey,  appellants, 

1.  Taxds:  assessment  of  land  for  taxation:  oath  op 
ASSESSOR :  injunction.  It  is  essential  to  a  valid  assessment  of 
land  for  taxation  that  the  assessor  take  and  subscribe  an  oath,  as 
directetl  by  sec.  12,  ch.  G6^  Gen.  Statutes.  But  the  oath  being 
made  and  returned  with  the  assessment  roll,  the  mere  fact  that 
it  was  not  ^UUtachecV^  thereto  is  no  ground  for  en  joining  the  exe- 
cution of  a  tax  deed. 

2.    '— :     RAISING  ASSESSED  VALUE!    NOTICE  OF.     Where  the 

value  of  property  as  returned  by  the  assessor  as  to  an  entire  pre- 
cinct or  tax  district  is  relatively  too  low,  it  may  be  raised  by  the 
l)oard  of  e^jualization,  without  notice  previously  given  to  prop- 
erty owners. 

3.    :    TIME  OF  LEVY.    The  iiict  that  city  taxes  were  levied 

after  the  usual  time,  or  later  than  they  ought  to  have  been,  there 
being  no  act  of  limitation,  is  not  a  ground  for  enjoining  tax 
proceedings. 

4.    :    EXEMPTION    from:  CONSTITUTIONAL    LAW.      By   an 

ordinance  of  Lincoln,  a  city  of  the  second  class,  the  lots  in  con- 
troversy w*ro  in  terms  specially  exempted  from  municipal  tax- 
ation for  a  term  of  years.  Afterwards  in  1875,  this  ordinance,  by 
a  special  act  of  the  legislature,  was  **deolared  to  be  legal.*' 
Held,  firnty  that  the  ordinance  was  void,  it  being  in  conflict  with 
a  provision  of  the  act  for  the  incorporation  of  cities  of  tlie  second 
class  requiring  that  taxes  for  city  puriwses  bo  levied  "on  all 
real,  personal,  and  mixed  property  *  »  «  taxable  according 
to  tlie  laws  of  the  State  of  Nebraska,"  said  lots  being  so  taxable. 
Second,  that,  as  a  general  rule,  defects  in  tax  proceedings  cannot 
be  cured  whore  there  was  a  lack  of  jurisdiction  to  take  them. 
Third,  that  the  act  declaring  said  ordinance  valid  was  void  for 
being  in  conflict  w^ith  Sec.  1,  Art.  8,  of  the  Constitution  of  1866, 
which  provided  that  "The  legislature  shall  pass  no  special  act 
conferring  corporate  powers." 

Appeal  by  defendants  from  a  decree  rendered  in  the 
district  court,  by  Pound,  J.,  confirming  the  report  of  S.  J. 
Tuttle,  referee,  and* perpetually  enjoining  the  defendant 
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treasurer  from  executing  a  tax  deed  to  certain  property 
of  plaintiffs,  etc. 

Burr  d'  Kelly,  for  appellants. 

1.  Only  one  assessor's  oath  is  required.  Sec.  12, 
Chap.  66,  Gen.  Stat.,  2.  The  board  had  power  to  raise 
assessment  20  per  cent.  Dundy  v.  liichardson  County, 
8  Neb.,  516.  Law  of  1875,  and  the  ordinance  of  city  ex- 
empting this  property,  were  void.  Hurford  r.  Omcdia,  4 
Neb.,  836.  Fletcher  r.  Oliver,  25  Ark.,  289.  CUgg  v. 
School  District,  8  Neb.,  178.  Washburn  College  v.  Shaw- 
nee County,  8  Kan.,  344. 

Emil  Schultz,  for  appellee  Hallo,  and  A,  L,  Palmer,  iox 
appellee  Bocelia  Palmer,  (E.  E,  Brown  with  them.) 

1.  Assessment  of  real  property,  the  assessment  roll 
nofc  having  oath  of  assessor  attached,  is  void.  Morrill  r. 
Taylor,  6  Neb.,  236,  Lynam  v.  Anderson,  9  Neb.,  875. 
2.  Referees  finding  is  that  neither  notice  was  given  to 
plaintiffs,  nor  was  any  testimony  heard  before  the  board. 
This  made  the  increased  valuation  and  the  assessment 
and  levy  based  thereon  void.  Dundy  t\  ^iciiardson 
County,  8  Neb.,  51*5  and  516.  South  Platte  Land  Co.  v. 
Buffalo  County,  7  Neb.,  253.  Cooley  on  Taxation,  page 
541.  Sioux  City  d:P,  R,  R,  i\  Washington  County,  8  Neb., 
43.  Lammers  v.  Nissen,  4  Neb.,  253.  Jones  r,  Cainmis- 
sioners,  5  Neb.,  564.  Avery  r.  East  Saginaw,  7  N.  W.  R., 
(177).  S.  C,  44  Mich.,  587.  3.  The  ordinance  which 
appellants  contend  is  void,  simply  exempted  these  lots 
from  the  payment  of  these  taxes,  without  increasing 
anybody  elses  taxes.  The  council,  by  said  ordinance 
simply  took  the  amount  of  these  taxes,  and  turned  them 
over  to  the  appellee.  Hallo,  for  a  good  and  vaUd  consid- 
eration, to-wit :  The  erection  of  a  "building  seventy-five 
by  ninety  feet,  with  a  stone  foundation  and  brick  super- 
structure, the  upper  story  of  which  is  to  be  finished  into 
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a  hall  suitable  for  a city  hall,  and  to  be  twenty-two 

feet  between  joists,  said  building  to  be  completed  on  or 
before  the  first  day  of  August,  A'.  D.,  1873."  This  is  de- 
clared by  said  ordinance  to  be  a  contract  between  the  city 
of  Lincoln  and  the  said  H.  Hallo.  See  Laws  of  1875, 
page  319.  The  city  authorities  had  the  power  to  make 
such  contract.  Gen.  Stat.,  page  138,  Sec.  6,  subdivision 
4.  Id.,  Sec.  31,  XIL,  XXI.,  XXXIII.  See. also  Cooley 
on  Taxation,  322.  Nebraska  City  r.  Gas  Co^npany,  9 
Neb.,  344.     Grant  v.  City  of  Davenport,  26  Iowa,  396. 

Lake,  J. 

This  action  was  brought  to  enjoin  the  execution  of  a 
tax  deed  to  three  lots  in  the  city  of  Lincoln,  on  the 
ground  of  the  illegality  of  the  taxes  for  which  they  were 
sold. 

In  the  district  court  the  case  was  sent  to  a  referee, 
wrho  found  all  of  the  material  facts  on  which  the  relief 
was  sought  in  favor  of  the  plaintiflfs,  and  recommended 
a  decree  accordingly,  which  was  rendered.  Therefore 
the  material  inquiry  here  is  whether  the  facts  alleged, 
and  found  by  the  referee,  entitle  the  plaintiflfs  to  the 
judgment  which  the  court  rendered.  Eef erring  to  the 
petition,  these  facts  are  found  to  be.  1st.  That  the 
assessment  was  invalid  for  the  reason  that  the  assessor 
did  not  take  and  subscribe  an  oath,  and  attach  the 
same  to  the  assessment  roll,  as  required  by  Sec.  12,  Ch. 
66,  Gen.  Statutes.  2d.  That  the  county  commis- 
sioners, as  a  board  of  equalization,  without  notice  to  the 
plaintiffs,  increased  the  valuation  of  all  city  property,  as 
returned  by  the  assessor,  t'wenty  per  cent.,  as  a  basis  for 
the  levy  of  taxes  for  the  year  1875.  3d  That  the  as- 
sessment for,  and  the  levy  of,  city  taxes  for  said  year  w^ere 
not  made  until  about  the  16th  of  July,  w^hereas  they 
should  have  been  made  much  earlier.  4th.  That  a 
portion  of  the  taxes  for  which  said  lots  were  sold  were 
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for  city  purposes,  and  it  is  contended  that  these  were  ille- 
gal for  the  reason  that  they  were  levied  in  violation  of  a 
certain  ordinance  of  the  city,  which  in  terms  had 
exempted  said  lots  from  all  such  taxes  from  the  year 
1873  to  1877,  inclusive,  in  consideration  of  certain  pri- 
vate valuable  improvements  made  thereon,  which  ordin- 
ance had  been  formally  ratified  and  confirmed  by  an  act 
of  the  state  legislature.  If  these  facts  entitled  the 
plaintiffs  to  the  relief  prayed,  then  the  judgment  of  the 
court  below  is  right  and  must  be  affirmed,  but  otherwise 
it  must  be  reversed,  and  the  case  dismissed  for  want  of 
equity. 

It  should  be  borne  in  mind  that  this  is  an  action  which 
must  be  governed  by  equitable  principles ;  and  the  suc- 
cess of  tho  plaintiffs  depend  upon  the  bringing  of  their 
case  within  some  one  of  the  rules  of  equitable  cognizance. 
In  such  iCn  action,  a  showing  which,  possibly,  might  be 
successful  against  the  holder  of  a  tax  deed,  in  an  action 
for  the  recovery  of  the  land,  may  be  totally  inadequate 
as  a  ground  for  affording  affirmative  relief  of  the  char- 
acter here  sought. 

As  to  the  oath  which  the  statute  requires  the  assessor 
to  attach  to  his  return  of  property  for  taxation,  and  the 
want  of  which  is  made  the  first  ground  of  complaint,  it 
appears  that  instead  of  imiting  real  and  personal  prop- 
erty, as  the  statute  evidently  contemplates,  he  kept  the 
two  kinds  separate,  thereby  making,  nominally,  two 
parts  of  what  should  have  been  in  form,  as  it  was  in  legal 
effect,  but  a  single  assessment  roll.  To  that  part  con- 
taining the  list  of  personal  property  the  required  oath 
was  actually  attached,  but  to  the  other  there  was  none. 
And  this  circumstance  alone,  it  is  now  insisted,  renders 
the  assessment,  and  consequently  the  levy  of  taxes  as  to 
the  realty,  absolutely  void.  But  we  think  this  result 
does  not  follow.  fcJuch  a  ruling  would  be  much  too 
technical.    Without  the  least  doubt  the  oath  which  the 
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assessor  made  and  attached  to  one  division  of  his  return 
was  intended  by  him,  as  its  terms,  fairly  construed, 
really  import,  to  apply  to  his  entire  assessment  for  that 
year,  and  to  cover  all  of  his  official  duties  under  the 
law.  This  being  so,  suppose  for  instance,  that  it  had 
not  been  attached  to  either  of  the  two  parts,  but  instead 
simply  returned  with  them,  and  filed  in  the  proper 
office,  would  the  entire  assessment  have  been  vitiated, 
and  the  taxes  depending  thereon  uncollectible  ?  In  no 
case,  as  yet,  has  this  court  gone  so  far  as  that,  and  we 
could  not  so  hold  with  our  present  understanding  of  the 
law. 

It  must  be  conceded  that  in  Morrill  v.  Taylor^  6  Neb., 
236,  language  is  used  from  which,  perhaps,  it  may  ba 
reasonably  inferred  that  this  court  approved  the  doctrine 
that  an  actual  corporeal  attachment  of  the  oath  to  the 
assessment  roll  is  essential.  That  was  a  case  in  which 
the  purchaser  of  a  lot  at  tax  sale  having  taken  possession 
thereof,  sought  to  defend  it  by  his  tax  deed  against  the 
delinquent  owner,  in  an  action  of  law  for  its  recovery. 
On  the  trial  two  very  important  facts  stood  undisputed— 
in  fact  conceded;  1st.  That  no  assessors  oath  wa& 
attached  to  the  assessment  returns;  and  2d.,  that  the 
county  clerk  having  made  due  search  could  find  none  in 
his  office,  the  place  where  they  ought  to  have  been,  if  ever 
made,  and  then  in  existence.  In  addition  to  this  search, 
no  effort  was  made  on  the  trial,  nor  was  there  anything 
in  the  case  tending  to  show  that  the  required  oath  had 
in  fact  been  taken.  From  such  evidence  it  was  a  legit- 
imate inference,  doubtless,  that  the  asse^BO^  had 
neglected  his  duty  in  this  particular,  and  so  the  court, 
held. 

It  is  apparent  from  this  that  the  facts  upon  which  that 
case  was  decided  were  quite  different  from  those  of  the 
one  now  before  us.  In  that,  according  to  the  evidence, 
no  oath  was  in  fact  taken.    In  this,  not  only  was  one 
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taken  in  due  form,  but  it  was  returned  with,  and  actually 
attached  to  one  section  or  part  of  the  assessment  roll. 
There  the  court  was  not  called  on  to  decide  what 
would  be  the  effect  of  an  oath  really  taken,  returned 
with,  but  not  attached  to  the  roll,  but  merely  as  to  the 
consequence  of  omitting  the  oath  altogether.  As  to  the 
necessity  of  the  oath,  this  language  was  used  in  that 
case,  and  we  now  repeat  it  as  a  sound  statement  of  the 
law :  "It  seems  to  us  very  clear,  both  upon  principle  and 
authority,  that  a  substantial  compliance  with  the  require- 
ments of  the  statute  prescribing  the  oath  to  be  taken  and 
subscribed  by  the  assessor,  is  an  essential  pre-requisite — 
a  jurisdictional  fact— that  must  esdst  before  the  board  of 
<jommissioners  can  exercise  any  powf  r  in  the  taxation  of 
property,  and  that  without  such  oath  there  is  in  law  no 
assessment."  Clearly  as  there  was  "  in  law  no  assess- 
ment," of  the  lot  there  in  dispute,  neither  was  there  any 
warrant  for  the  levy  of  taxes  upon  it,  and  consequently 
no  authority  for  the  tax  sale  under  which  the  defendant 
there  claimed  o'svnership,  and  a  right  fo  the  possession  he 
was  defending.  It  is  clear,  therefore,  that  the  decision  in 
that  case  is  by  no  means  decisive  of  the  point  raised  in 
this  one  as  to  the  legality  of  the  assessment. 

Without  now  determining  what  our  holding  would  be 
in  an  action  for  the  possession  of  the  land  under  a  tax 
deed  resting  on  an  assessment  in  the  condition  of  this 
one,  we  aro  fully  satisfied  that  in  a  proceeding  to  enjoin 
tlie  collection  of  a  tax,  or  as  here,  the  execution  of  a  tax 
deed,  this  irregularity  respecting  the  oath  is  not  sufficient 
to  wnrraut  the  court  in  interfering.  There  is  at  least  a 
formal  assessment,  and  no  complaint  that  it  is  unjust. 
Every  step  that  the  statute  requires  in  making  it,  save 
the  actual  attachment  of  the  oath  to  that  portion  of  the 
roll  containing  the  description  of  real  property,  was 
f  Hk(?n,  and  following  our  decision  in  Lynam  r.  Anderson, 
«  No)).,  BfiT,  we  mus!;  hold  that  this  failure  to  attach  the 
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oath  furnishes  no  just  ground  of  complaint.  A  formal 
assessment,  even  if  it  do  not  in  every  respect  conform 
precisely  to  the  requirements  of  the  statute,  will,  in  an 
equitable  proceeding,  support  a  levy  of  taxes,  otherwise 
legal.  South  Platte  Land  Company  v.  Crete,  11  Neb.,  344. 
And  on  this  point  see  also  Wood  v.  Helmer^  10  Neb.,  65. 

The  second  point,  that  the  county  commissioners  raised 
the  valuation  without  notice  to  the  plaintiffs  is  fully  met 
by  our  decision  in  the  case  of  Dundy  v.  Richardson  county ^ 
8  Neb.,  608.  We  there  held  that  where  the  assessment  of 
propei-ty  in  one  district  is  relatively  too  low,  it  may  be 
raised  by  the  board  of  equalization  without  notice  to  the 
owners.  The  showing  here  is  that  the  increase  was  gen- 
eral, applying  to  all  city  property,  wherefore  the  inference 
is  that,  in  the  opinion  of  the  commissioners,  the  valua- 
tion as  returned  by  the  assessors  within  the  city  was  too 
low,  and  that  the  increase  was  essential  to  a  just  equali- 
zation. Their  action  in  this  particular  is  clearly  within 
the  rule  of  the  case  referred  to. 

As  to  the  third  point,  that  the  levy  for  city  purposes  in 
1876  was  made  somewhat  later  than  usual,  or  perhaps 
than  it  ought  to  have  been,  we  believe  very  little  if  any 
reliance  was  placed  thereon  by  counsel  in  argument.  At 
all  events  there  is  no  equity  in  it.  There  was  nothing 
that  we  are  aware  of  to  hinder  the  city  council,  if  they 
saw  fit,  from  making  the  levy  as  late  as  the  month  of  Au- 
gust, the  time  charged  in  the  petition,  or  even  as  late  as 
the  20th  of  November,  as  found  by  the  referee.  By  the 
act  under  which  the  city  was  incorporated  ample  author- 
ity was  conferred  upon  the  corporation  to  levy  and  col- 
lect taxes  for  revenue  purposes,  and  without  any  direc- 
tion or  restriction  as  to  when  it  should  be  done.  There 
is  no  merit  in  this  point,  and  we  pass  it  without  further 
comment. 

Apparently  the  most  serious  objection  urged  to  this  tax 
sale  is  the  fact  that  it  was  in  part  for  a  tax  levied  in  vio- 
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lation  of  an  agreement,  as  before  stated,  on  the  part  of 
the  city,  by  ordinance,  to  exempt  these  lots  for  a  time 
from  taxation  for  municipal  purposes.  In  reality,  how- 
•ever,  the  question  thus  raised  is  a  very  simple  one,  and 
derives  its  chief  importance  from  the  fact  that  this  formal 
exemption  was  afterwards,  by  an  act  of  the  legislature, 
approved  February  25th,  1875,  "declared  to  be  legal." 
This  act  of  legalization  implies  of  course  that  until  then 
the  ordinance  was  illegal.  And  so  without  any  doubt  it 
was.  The  corporate  authorities  of  Lincoln  derived  all  of 
the  powers  they  possessed  or  could  lawfully  exercise  over 
the  subject  of  taxation  from  the  state  legislature  through 
the  act  of  incorporation.  Eeferring  to  that  act,  which 
was  approved  March  Ist,  1871,  we  find,  as  before  stated, 
that  the  power  to  tax  is  given  under  certain  restrictions, 
•one  of  which  is  that  the  levy  must  be  "on  all  real,  per- 
sonal and  mixed  property,  within  the  limits  of  said  cities, 
taxable  according  to  the  laws  of  the  state  of  Nebraska,'* 
From  this  we  see  that  the  power  of  determining  upon 
what  property  city  taxes  shall  be  laid  is  purposely  with- 
held from  the  corporate  authorities,  and  to  ascertain 
whether  any  particular  species  or  article  is  either  tax- 
able or  exempt,  resort  must  be  had  to  the  general  reve- 
nue law  of  the  state,  and  not  to  city  ordinances.  Under 
the  state  laws,  these  lots  were  not  exempt  from  taxation. 

This  formal  exemption,  or  agreement  to  exempt,  being 
therefore  illegal,  and  of  no  effect,  did  the  act  of  the  legis- 
lature cure  the  defect  ?  In  an  able  work  on  taxation  it  is 
stated  as  a  general  rule,  that  defects  in  tax  proceedings 
"cannot  be  cured  when  there  was  a  lack  of  jurisdiction  to 
take  them."  Cooley  on  Taxation,  227.  The  ordinance  in 
•question  having  been  passed  without  authority,  and  in 
defiance  of  the  provision  in  the  act  of  incorporation  above 
referred  to,  is  within  this  rule. 

Back  of  this,  however,  there  is  quite  as  formidable,  and 
^ill  more  radical  reason  why  no  advantage  can  flow  from 
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this  action  of  the  legislature.  The  agreement  to  exempt 
these  lots  from  taxation  was,  as  we  have  shown,  an  as- 
sumption of  a  corporate  power.  And  the  power  of  exemp- 
tion, in  any  case,  by  the  city  government,  like  the  power 
of  taxation,  could  come  only  from  the  state  through  a 
legislative  grant.  Under  the  constitution,  such  a  grant 
could  have  been  made  only  by  a  general  law,  applicable 
to  all  cities  of  the  same  class.  "The  legislature  shall 
pass  no  special  act  conferring  corporate  powers."  Sec.  1, 
Art.  8,  Cons.  1866.  Under  this  restriction  of  the  supreme 
law,. could  the  legislature  by  a  special  act,  applicable  to 
the  city  of  Lincoln  alone,  have  authorized  the  local  gov- 
ernment to  determine  what  property  should  be  taxed,  and 
what  exempt  from  taxation  ?  Clearly  not.  And  if  this 
power  could  not  have  been  thus  directly  given  prior  to 
its  assumption,  could  it  be  afterwards,  indirectly,  as  was 
here  attempted,  by  a  special  act  of  legalization  ?  That  it 
could,  cannot,  we  think,  be  seriously  contended  for  by  any 
one.  To  so  hold  would  be  a  palpable  disregard  of  a  most 
important  and  very  plain  provision  of  the  constitution. 

For  these  reasons  we  are  of  opinion  that  the  facts 
alleged  in  the  petition,  and  found  by  the  referee,  make  no 
case  for  equitable  relief.  The  judgment,  therefore,  must 
be  reversed  at  the  costs  of  the  appellees. 

Beversed. 


August  Eoppleeom  and  others,  plaintiffs  in  error, 
V.   Lemuel  Huffman,  defendant  in  error. 

1.  SherllTs  Bond.  An  official  bond  given  by  a  sheriff  ran  to  **the 
people  of  the  State  of  Nebraska,"  while  the  statute  required  it 
to  run  to  the  county  for  which  he  was  elected.  Held,  that  this 
was  a  mere  irregularity  of  which  neither  the  sheriff,  nor  his 
sureties,  coulcl  take  advantage,  in  an  action  upon  it. 
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2.  Pleading-:  proof:  variance.  Certain  erroi-s  having  been 
made  by  the  pleader  in  copying  a  jwrtion  of  the  instrument  sued 
on  into  the  petition,  on  the  trial  the  introduction  of  the  original 
in  evidence  was  objected  to  on  that  ground.  Held^  that,  inas- 
much as  it  did  not  appear  that  the  variance  could  have  preju- 
diced the  objector,  the  instrument  was  properly  admitted. 

3.  Chargre  to  jxiry.  Where  instructions  to  a  jury  are  requested 
wiiioh  are  substantially  covered  by  the  cliarge  as  given,  the  re- 
fusal to  give  them  is  not  error.  One  full  and  clear  instruction 
upon  a  given  point  is  enough.  Instructions  examined  and,  as 
given,  found  to  state  the  law  correctly. 

4.  Arrest:   kscape  from.    Before  an  officer  can  lawfully  resort  to 
extreme  measures— such  as  ^hooting— to  prevent  an  escape  from  • 
an  unauthorized  arrest  for  felony,  he  is  required  to  exercise  a 
high  degree  of  care  and  diligence  in  ascertaining  whether  he 
has  the  right  man. 

5.  Preponderance  of  evidence.  In  an  action  against  a  sheriff 
and  his  sureties  upon  his  official  bond  for  an  injury  occasioned 
by  negligently  making  an  unauthorized  arrest,  the  issues  are  to 
be  determined  by  the  preponderance  of  evidence,  a«§  in  other 
civil  cases. 

6.  NeerlifiT^nce  a  Question  for  the  Jury.  Where  in  such  an 
action  the  acts  complained  of  were  admitted,  and  sought  to  13e 
justified  as  having  been  necessary  in  the  proper  discharge  of 
official  duty,  and  the  material  inqoiiry  being  as  to  the  alleged 
negligence,  this  is  a  question  peculiarly  for  the  jury,  and  if  there 
be  evidence  to  support  their  finding  it  will  not  bO' disturbed. 

Error  to  the  district  court  of  Dodge  county.  Tried 
below,  before  Post,  J.  The  case  came  here  in  1879,  and 
is  reported  8  Neb.,  344.  Verdict  and  judgment  in  favor 
of  plaintiff  Huffman. 

Marlow  dt  Munger  and  E.  F.  Oray,  for  plaintiff  in 
error. 

1.  Bond  admitted  in  evidence  is  not  identical  with 
that  set  out  in  petition.  The  variance  is  fatal.  1  Green- 
leaf  Ev.,  see's  56,  68  and  66.    2  Id.,  see's  11  and  160. 

2.  Bond  is  void  because  it  differs  from  the  statutory 
requirements  in  several  respects.  Gen.  Stat.,  99.  Sex- 
son  i\  Kelleij,  3  Neb.,  104.     Cutler  v.  Roberts,  7  Neb.,  13. 
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Silver  /?.  Goternor,  4  Blackf.,  15.  Jackson  v,  Slmonton,  4 
Cranch  C.  C,  255.    Hotcanl  v.  Brown,  21  Maine,  885. 

4.  Under  the  evidence,  we  contend  that  the  plaintiff 
below  was  properly  arrested  and  knew  he  was  in  the 
hands  of  an  officer,  charged  with  a  felony  and  breaking 
jail ;  and  that  his  resistance  and  whole  conduct  was  cal- 
culated to  confirm  the  sheriff  in  the  belief  that  he  had 
found  the  escaped  felon. 

It  is  clearly  established  by  proof,  that  Koppelkoni  had 
reasonable  grounds  to  believe  that  the  plaintiff  was  the 
escaped  prisoner  and  did  so  believe,  at  the  time  of  the  ar- 
rest and  shooting  of  plaintiff ;  and  that  the  sheriff  acted 
without  malice,  in  good  faith,  and  upon  resonable 
grounds,  is  not  controverted  by  any  fact  or  circumstance 
in  the  case. 

The  rirrest  and  shooting  must,  therefore,  be  viewed  in 
the  same  light  as  though  it  actually  had  been  Clark  that 
was  arrested,  broke  away,  and  shot  to  effect  his  recap- 
ture. And  we  think  it  will  not  be  questioned  but  what, 
had  it  been  Clark,  instead  of  Huffman,  the  shooting 
would  be  justified.  That  Clark  in  that  case  could  not 
maintain  this  action.  It  is  a  well  established  rule  of  law, 
that  a  sheriff,  upon  reasonable  grounds  of  suspicion  that 
a  felony  has  been  committed,  may  make  an  arrest  of  the 
suspected  party  without  warrant,  and  will  be  justified, 
though  it  turn  out  that  no  felony  was  in  fact  committed, 
or  that  the  suspected  party  is  in  fact  not  the  guilty 
party.  Bums  r.  Erben,  40  N.  Y.,  468.  Rohan  v.  Samn, 
5  Cush.,  281. 

Marslmll  dt  Sterett,  for  defendant  in  error. 

1.  There  was  not  on  the  trial  any  claim  or  proof  that 
defendants  were  misled  to  their  prejudice  by  immaterial 
variances  between  the  allegation  and  proof.  Civil  Cod€> 
sec.  188. 

2.  The  alleged  invalidity  was  settled  in  8  Neb.,  347, 
7 
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8.  In  answer  to  the  foorth  point  in  plaintiff's  brief  we 
cite  Mix  v.  CluU,  8  Wend.,  850.  Gwynn  on  SheriflFs,  100, 
662.  Wharton  on  Homicide,  sec,  245,  Hoye  r,  Bmh,  1 
Man  and  Granger,  775.  Commonwealth  i\  Crotty,  10  Al- 
len, 403.  Case  v.  Hart,  11  Ohio,  868,  1  Bishop  Grim. 
Law,  Bee.  868.    1  East  Pleas  Crown,  328. 

4.  Defendant  sureties  are  liable  upon  the  bond  for 
the  wrongful  acts  of  sheriff.  Van  Settler  r.  Littler,  14 
Cal.,  194.  People  r,  Schuyler,  4  Com,,  173,  Ohio  v.  Jen- 
nings, 4  0.  S.,  428,  Kane  r,  U.  P,  U.  R.  Co.,  5  Neb., 
107,  Com.  r.  Stockton,  5  Monroe,  129,  Jewell  v,  MiUs,  8 
Bush.,  6,  Forsyth  v.  Ellis,  4  J,  J.  Mars,,  299,  Com.  r. 
Reed,  8  Bush.,  516,  Cormack  v.  Com,,  5  Binney,  184. 
Com.  t\  Cole,  7  B,  Monroe,  260,  Lowell  r.  Parker,  10 Met., 
809,  Greenfieldr.  Wilson,  l^GvB.y,  384.  Skinner  t\  Phil- 
lips, 4  Mass.,  75,  Rollins  i\  State,  18  Mo.,  487.  Harris 
V.  Hanson,  11  Maine,  241.     State  v.  Fanning,  21  Mo,,  160. 

Lake,  J. 

The  first  five  of  the  alleged  errors  relate  exclusively  to 
the  official  bond  on  which  the  action  was  brought.  That 
the  plaintiffs  in  error,  as  principal  and  sureties,  actually 
executed  an  official  bond  for  Kopplekom  as  sheriff,  is  not 
denied  by  the  answer.  The  statements  on  this  point  are 
evasive.  In  effect,  the  denial  is  simply  that  they  never 
"made  their  writing  obligatory,  as  copied  and  set  out  in 
said  petition;''  and  that  the  instrument  ''as  mentioned 
and  described  in  said  petition,"  was  never  "approved  ac- 
cording to  law,"  An  effort  seems  to  have  been  here  made 
by  the  pleader  to  take  advantage  of  an  evident  clerical 
error  in  the  wording  of  the  bond  itself,  and  also  in  copy- 
ing it,  by  which  certain  words  were  omitted,  or  used,  which 
ought  not  in  strictness  to  have  been.  For  instance,  by 
the  terms  of  the  bond,  as  made,  it  runs  to :  "The  peo- 
ple of  the  State  of  Nebraska,"  whereas  it  should  have  run 
to  Dodge  county,  as  the  statute  provides.    This  irregu- 
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larity,  however,  cannot  be  taken  advantage  of  by  the 
sheriflf  or  bis  sureties  as  we  held  in  Huffman  r.  KoppU- 
kom,  8  Neb,,  344,  Again,  in  copying  a  portion  of  the 
bond  into  the  petition,  the  clause,  ''and  these  presents 
are  upon  this  condition,"  between  the  last  two  words,  the 
term  "express"  is  inserted  in  the  copy.  And  by  still 
another  errpr  in  copying,  the  phrase,  "according  to  law 
and  the  best  of  his  ability,"  is  given  as  being,  "according 
to  law,  and  to  the  best  of  his  skill  and  ability," 

These  variances  could  not  possibly  have  misled,  or  in 
the  slightest  degree  prejudiced  the  plaintiffs  in  error. 
They  were  therefore  properly  treated  by  the  court  as 
immaterial.  "  No  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless 
it  have  actually  misled  the  adverse  party  to  his  prejud- 
ice, in  maintaining  his  action  or  defense  upon  the  merits." 
Sec.  128,  code  of  civil  procedure.  It  is  not  even  claimed 
that  these  parties  were  misled ;  therefore,  there  being  no 
merit  in  the  objection,  the  bond  was  properly  admitted 
in  evidence. 

The  next  objection  in  order  is  that  made  to  the  testi- 
mony of  the  witness  Lang.  "  that  August  Kopplekom 
V7as  sheriff  of  Dodge  county."  Had  it  been  necessary  to 
prove  that  Kopplekom  was  then  sheriff,  the  testimony  of 
this  witness  would  have  been  pertinent  and  proper  for 
that  purpose.  But,  under  the  pleadings,  this  proof  was 
superfluous,  for,  by  the  answer,  it  stood  admitted  that  he 
was  such  sheriff,  and  that  while  in  the  lawful  discharge 
of  his  official  duty,  he  did  the  act  complained  of.  Indeed, 
the  injury  to  Huffman  is  sought  to  be  justified  on  the 
«ole  ground  that  it  was  done  in  the  lawful  attempt  to 
arrest  him  under  the  honest  belief  that  he  was  really  an 
•escaped  prisoner,  charged  with  a  felony. 

A  very  large  number  of  errors  are  alleged  respecting 
the  rulings  of  the  court  upon  the  admissibility  of  evidence. 
We  have   examined  the  bill  of   exceptions    with  care 
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respecting  this  complaint,  and  noted  the  several  points, 
on  which  reliance  is  placed  for  a  reversal,  but  fail  to  find 
anything  to  which  exception  could  be  justly  taken.  The 
several  rulings  of  the  judge  in  this  particular  seem  to 
have  been  entirely  fair  throughout,  and,  as  to  the  plain- 
tiffs in  error,  quite  as  liberal  as  was  possible.  The 
alleged  errors  in  this  respect  must,  therefore,  be  over- 
ruled, and  we  pass  them  without  further  comment. 

It  is  also  claimed  that  errors  were  committed  in  the 
charge  to  the  jury,  both  in  refusing  certain  instructions 
requested,  and  in  giving  others  to  which  exceptions  were 
taken.  As  to  those  requested,  which  the  judge  refused, 
being  two  in  number,  we  need  only  say  that  the  substance 
of  the  ruling  thus  sought  was  fully  included  in  an 
instruction  which  the  court  gave  in  far  more  appropriate 
terms,  and  with  especial  reference  to  the  testimony  by 
which  the  sheriff  sought  to  justify-  his  conduct  on  the 
occasion  of  the  attempted  arrest.  Having  fully  covered 
the  ground,  by  the  charge  as  given,  it  was  not  error  to 
refuse  requests  covering  the  same  ground,  and  differing, 
not  in  substance,  but  in  phraseology  only.  One  full  and 
clear  instruction  upon  a  given  point  is  enough. 

The  instructions  given,  which  are  complained  of,  are 
four  in  number.    In  substance  they  were  as  follows : 

First,  That  if  the  jury  found  for  the  plaintiff  (defend- 
ant in  error)  they  should  assess  his  damages  at  such  sum 
as  they  might  believe  him  entitled  to,  **from  a  full  and 
fair  consideration  of  all  the  facts  and  circumstances  in 
evidence  before  them  touching  the  injury  complained  of.'* 
That  the  amount  allowed  ''should  be  such  sum  as  will 
compensate  the  injured  party  for  such  loss  of  time,  phy- 
sical pain,  and  mental  distress  as  are  fairly  and  reason- 
ably the  plain  consequences  to  him  of  the  injury;**  that 
if  the  jury  found  the  injury  to  be  * 'permanent,  then  in 
fixing  the  amount  of  damages  they  should  take  into  con: 
sideration  the  nature  and  extent  of  the  injury  in.  all  its 
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•fair  and  reasonable  consequences,  and  include  future  as 
well  as  present  disability." 

Second,  That  if  the  jury  found  that  Kopplekom  shot 
and  broke  the  plaintiff's  leg,  and  at  the  time  of  doing  so, 
**  had  a  writ  of  mittimus  for  the  custody  of  the  escaped 
prisoner  Clark,  but  that  he  had  no  other  process  for  the 
arrest  of  the  plaintiff;  that  the  defendant  Kopplekom 
did  arrest  and  take  the  plaintiff  into  his  custody,  as  such 
sheriff,  and  against  the  wish  and  consent  of  the  plaintiff ; 
that  the  plaintiff  broke  loose  from  the  arrest  and  custody 
of  the  defendant  Kopplekom,  to  effect  his  escape  there- 
from ;  that  the  shooting  and  injury  was  done  to  prevent 
the  plaintiff  from  escaping,  and  freeing  himself  from  said 
arrest  and  custody;  that  the  defendant  mistook  the 
plaintiff  for  the  escaped  prisoner  Clark.  Yet  if  the  jury 
further  find  that  said  defendant  Kopplekom  might  by  the 
exercise  of  due  care  and  diligence  have  ascertained  that 
the  plaintiff  was  not  said'  Clark,  then  the  jury  will  find 
for  the  plaintiff." 

Third.  That,  "  before  an  oflBcer  can  resort  to  extreme 
measures  to  prevent  an  escape  from  an  unauthorized 
arrest,  he  should  exercise  a  high  degree  of  care  and  dili- 
gence in  ascertaining  whether  he  has  the  right  or  wrong 
man." 

Fourth.  That  in  finding  their  verdict  the  jury  should 
be  governed  by  the  "  preponderance  of  evidence." 

As  to  these  four  instructions  we  will  only  add  that  they 
undoubtedly  state  the  law  correctly,  and  the  exceptions 
to  them  must  be  overruled.  Under  the  pleadings  the 
real  question  in  issue  was  simply  whether  in  what  he  did 
in  and  about  the  arrest,  and  attempted  detention,  of  the 
defendant  in  error,  he  was  wanting  in  that  reasonable 
•care  and  caution  which  is  due  to  the  safety  and  rights  of 
the  innocent.  That  question  was  properly  presented  to 
the  jury  by  the  charge,  and  we  see  no  reasonable  ground 
of  complaint  in  anything  that  the  court  did. 
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The  substance  of  the  remaining  objections  to  be  con- 
sidered is  as  to  the  finding  of  the  jury  upon  the  facts. 
Finding  no  error  either  in  the  admission  of  evidence,  or 
the  instructions  of  the  court,  the  only  remaining  inquiry 
for  this  court  is  simply  whether,  from  the  facts  and  cir- 
cumstances detailed  before  them,  the  jury  were  warranted 
in  finding  that  the  great  and  permanent  injury  done  to 
the  defendant  in  error  was  the.  direct  result  of  negligence 
on  the  part  of  the  sheriff  in  the  discharge  of  oflScial 
duty.  The  fact  that  the  act  complained  of  was  done  in 
the  discharge  of  official  duty  is  set  at  rest,  as  we  have 
already  seen,  by  the  answer.  Therefore,  the  material 
inquiry  for  the  jury  was  as  to  the  alleged  negligence.  The 
testimony  on  this  point  is  very  voluminous,  covering  sev- 
eral hundred  pages  of  manuscript,  and  no  valuable  pur- 
pose could  be  served  by  copying,  or  by  givmg  a  fair  syn- 
opsis of  it  here.  Suffice  it  to  say  that,  although  some- 
what conflicting,  especially  on  minor  points,  it  was  cer- 
tainly sufficient  to  warrant  the  finding  of  the  neghgence 
charged,  and  we  even  fail  to  see  how  a  different 
conclusion  from  that  wrought  out  by  the  jury  could  in 
reason  have  been  reached.  There  is  no  reason,  there- 
fore, for  disturbing  the  verdict  on  this  ground.  As  we 
find  no  substantial  error  in  the  matters  complained  cf  the 
judgment  of  the  district  court  must  be  affirmed. 

Judgment  Affirmed. 


Francis  Lausman,  appellant,  v.  Wenzel  Drahos,  Fred* 

ERICK    SONXENSCIIEIN   AND   MaRY    PaRROTT,   ADMINISTRA- 
TRIX OF  William  Parrott,  deceased,  appellees. 

Construction  of  WIU.  Devise  under  item  1  of  will,  copy  of  which 
is  set  out  at  length  in  the  opinion,  IMd^  to  be  absolute  and  uu- 
ronditional.    And  held  further  that  even  were  such  devise  con- 
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ditioiial  upon  the  payment  by  the  devisee  of  other  bequests,  under 
the  will,  no  one  but  the  legatees  not  paid  could  take  advantage  of 
such  non-payment. 

Appeal  by  plaintiflf  from  Cuming  county.  Heard 
below,  before  Barnes,  J.,  and  petition  dismissed.  The 
case  is  stated  in  the  opinion. 

Uriah  Bruner,  for  appellant. 

1.  The  decision  in  10  Neb.,  172,  is  conclusive  so  far 
as  the  allegations  against  Sonnenschein  are  concerned. 

2.  As  to  averments  against  Drahos  and  Sonnenschein 
charging  fraud,  etc.,  see  Ktich  i\  Sandford,  1  Leading 
Cases,  48,  Story's  Equity,  807  to  312.  Tagh/r  i\  Taylor, 
8  How,,  200,  The  collusion  of  Drahos  and  Sonnenschein 
under  the  said  scheme  to  defraud  the  plaintiff  out  of  said 
premises,  makes  the  act  of  either,  in  furtherance  of  said 
fraud,  the  act  of  the  other.  Aside  from  said  fraud,  and 
from  said  position  of  trust  assumed  by  Drahos,  the  pur- 
chase by  him  with  the  knowledge  he  had  of  a  common 
interest  with  Sonnenschein,  the  tenant,  makes  said 
Drahos  a  trustee  with  Sonnenschein  for  said  plaintiff,  in 
such  purchase.  A  purchase  is  complete  with  the 
accepted  bid,  and  a  change  of  a  name  to  the  bid  is  iden- 
tical of  a  sale  and  transfer  from  such  purchase  to  the 
party  to  whom  such  bid  is  transferred.  Under  whatever 
view  Drahos'  position  is  viewed  under  this  purchase,  he 
will  be  held  to  have  bought  said  premises  as  the  trustee 
for  said  plaintiff,  Mrs,  Lausman's  property  having  been 
sold  under  said  decree  of  foreclosure,  while  there  was  a 
large  amount  of  property  included  in  said  decree  of  greater 
value  than  the  amount  of  said  mortgage  debt,  which 
remained  unincumbered  and  had  not  been  in  any  way 
alienated  by  Mr.  Neligh,  until  after  sale  and  conveyance 
of  said  premises  to  Mrs.  Wisner,  under  whom  said  plain- 
tiff holds,  and  the  amount  realized  therefor  applied  on 
said  mortgage  debt,  it  follows  that  said  plaintiff  will  be 
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allowed  to  be  subrogated  to  be  paid  out  of  the  property 
remaining  unsold  for  the  amount  for  which  her  said 
premises  was  sold,  with  interest  at  ten  per  cent,  from 
the  day  of  such  sale.  But  if  the  court  should  deny  the 
plaintiff's  right  to  redeem  said  premises  from  said  sale, 
then  she  will  be  entitled  to  such  substitution  for  the  full 
yalue  of  said  premises  ($1,200).  Gill  r.  Lyon,  1  John- 
son, Ch,,  447.  Clows  ?■.  Dickinson,  5  Johnson,  Ch.,  295; 
9  Cowen,  403. 

R.  F.  Stevenson  and  ikf.  McLaughlin,  for  appellees. 

Plaintiff's  brief  does  not  refer  to  matter  submitted  to 
court  by  our  demurrer,  but  goes  off  into  "  strange  pas- 
tures" and  discusses  issues  not  involved  in  the  case.  We 
claim  that  plaintiff's  title  depends  upon  her  compliance 
with  terms  of  will  in  the  matter  of  bequests.  They  were 
conditions  precedent.    Nevius  v.  Gourley,  97  111.,  865, 

Cobb,  J. 

This  is  the  third  time  that  this  case  has  been  before 
this  court.  See  8  Neb.,  457,  and  10  Id.,  172.  But  in  order 
to  a  proper  understanding  of  the  point  now  presented 
to  the  court,  it  should  be  stated,  m  addition  to  the  facts 
recited  in  the  two  opinions  above  referred  to,  that  the 
plaintiff  claims  the  premises  which  are  th«  subject  mat- 
ter of  the  suit,  under  and  by  virtue  of  the  will  of  her  de- 
ceased husband.  The  following  is  a  copy  of  that  part  of 
the  petition  in  which  she  sets  out  her  title. 

*'5.  That  prior  to  his  death  said  Anton*  Merick  made 
his  last  will  and  testament,  to-wit :  on  the  29th  day  of 
May,  1875,  and  thereby  devised  unto  his  said  wife,  the 
said  plaintiff,  the  said  lot  6,  in  block  19,  in  West  Point,  in 
lieu  of  her  dower,  which  said  will  was  duly  probated  and 
allowed  in  the  manner  provided  by  law,  on  the  13th  day 
of  July,  1875,  and  was  recorded  in  the  records  of  Cuming 
county,  state  of  Nebraska,  and  the  said  allowance  and 
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approval  was  duly  endorsed  thereon  by  the  judge  of  said 
probate  court,  a  copy  of  said  last  will  and  testament  and 
the  endorsements  thereon  and  the  proceedings  had  by 
said  court  in  the  probation  and  allowance  thereof  is  here- 
unto attached,  marked  exhibit  C,  and  made  a  part  of  this 
petition.  That  on  the  said  18th  day  of  July,  1875,  said 
plaintiff  was  duly  appointed  executrix  under  said  last 
will  and  testament,"  etc. 

"6.  That  afterwards,  to-wit :  on  the  17th  day  of  July, 
1875,  the  said  will  and  testament  with  the  said  endorse- 
ments was  duly  recorded  in  the  county  clerk's  ofl&ce  of 
said  county  of  Cuming,"  etc. 

'7.  That  said  plaintiff  has  elected  to  take  under  said 
will  and  testament  in  lieu  of  her  dower,  and  did  take  un- 
der the  same  and  thereby  became  the  lawful  owner  in  fee  | 
of  said  premises  *  *  *  in  all  respects,  as  fully  as  the  said  ' 
Anton  Merick  was,  and  is  the  owner  and  continues  to  be 
the  owTier  thereof  and  entitled  to  the  peaceable  posses- 
sion thereof.  That  said  plaintiff  has  fulfilled  all  and 
singular  the  conditions  of  the  said  will  on  her  part  to  be 
performed,"    *    *    *    etc. 

The  petition  further  alleges  in  substance,  that  the  de- 
fendant, Mary  Parrott,  administratrix  etc.,  was  the  holder 
of  a  certain  mortgage  upon  a  large  amount  of  property, 
including  the  said  devised  real  estate,  executed  by  one  John 
D.  Neligh,  while  he  was  the  owner  of  all  of  said  real 
estate;  that  said  Neligh  had  afterwards  alienated  the 
said  devised  real  estate  to  the  grantor  of  the  said  Anton 
Merick,  but  had  not  alienated  any  other  portion  of  the 
real  estate  covered  by  the  said  mortgage ;  that  said  mort- 
gage had  been  foreclosed;  that  the  said  plaintiff  had 
notified  the  defendant,  Mary  Parrott,  of  her  rights  in  the 
premises  and  demanded  that  that  part  of  said  real  estate 
not  alienated  by  the  said  John  D.  Neligh,  should  be  first 
sold;  that  such  unalienated  portion  of  said  mortgaged 
property  was  suflicient  to  my  said  mortgage,   but  that 
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said  devised  property  had  been  offered  for  sale  and  sold 
on  said  decree  of  foreclosure  without  offering  any  of  the 
other  and  unalienated  portion  of  said  mortgaged  prop- 
erty. 

The  petition  further  charges  in  substance,  against  the 
said  defendants  Sonnenschein  and  Drahos,  that  Sonnen- 
schein  was  her  tenant  in  possession  of  the  said  real  estate 
under  her  by  lease,  at  the  time  of  said  sale,  and  while  so 
in  possession  under  her  bought  in  the  said  property  in 
the  name  of  himself  and  Drahos  at  the  mortgage  sale 
thereof;  that  such  sale  and  purchase  were  made  while 
the  plaintiff  was  absent  from  the  state,  and  while  she 
relied,  and  had  a  right  to  rely,  upon  the  defendant  Drahos 
as  her  confidential  adviser  and  friend,  for  the  protection 
of  her  Kghts  in  the  said  property,  etc.  That  the  said 
Drahos  and  Sonnenschein,  after  having  agreed  to  allow 
her  to  redeem  said  property  by  paying  them  the  amount 
by  them  paid  therefor,  had  refused  to  allow  her  so  to  do, 
and  she  charges  them  with  fraud  and  conspiracy  to 
wrong  her  out  of  the  said  property. 

All  of  the  defendants  join  in  a  demurrer  to  the  petition 
on  the  ground  that  the  same  does  not  state  facts  suflScient 
to  constitute  a  cause  of  action  against  the  defendants. 
The  demurrer  was  sustained  by  the  district  court  and 
final  judgment  rendered  thereon.  The  plaintiff  brings 
the  cause  to  this  court  by  appeal. 

The  appellees  present  but  one  point  to  sustain  the  said 
judgment  and  their  position  that  the  said  petition  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action, 
to- wit :  that  the  devise  of  said  lot  to  the  plaintiff  was  a 
conditional  one  and  that  the  petition  does  not  state  a 
sufficient  compliance  with  such  conditions. 

The  following  is  a  copy  of  the  substance  of  the  will  un- 
der which  the  plaintiff  claims,  as  set  out  in  said  petition : 

Item  1.  I  give  and  devise  to  my  beloved  wife,  in  lieu 
of  dower,  after  paying  all  my  just  debts,  and  she  pay- 
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ingth«  items  to  the  other  parties  mentioned  in  items 
.2d,  Bd,  4th,  5th  and  6th,  the  house  and  lot  on 
which  we  now  reside,  being  lot  six,  in  block  nineteen,  in 
the  city  of  West  Point.  Also,  all  my  personal  property, 
rights,  credits,  moneys  of  whatever  kind,  to  have  and  to 
hold  the  same  forever. 

Item  2.  I  devise  and  bequeath  to  my  mother,  Therese 
Merick  and  her  heirs,  the  sum  of  fifty  dollars,  the  same  to 
be  paid  to  her  within  one  year  after  my  death,  without 
interest,  by  my  wife. 

Item  8.  I  giye  and  bequeath  to  my  brother,  John  Me- 
rick, the  sum  of  forty  dollars,  to  be  paid  to  him  by  my 
wife,  within  five  years  after  my  death,  without  interest. 

Item  4.  I  give  and  bequeath  to  my  brother,  Frank 
Merick,  the  sum  of  forty  dollar,  to  be  paid  to  hiin  within 
five  years  after  my  decease,  by  my  wife,  without  interest. 

Item  5.  I  give  and  bequeath  to  my  brother,  Joseph 
Merick,  the  sum  of  forty  dollars,  to  be  paid  to  him  by 
my  wife,  within  five  years  after  my  decease,  without 
interest. 

Item  6.  I  give  and  bequeath  to  my  sister,  Therese, 
the  sum  of  forty  dollars,  to  be  paid  to  her  by  my  wife, 
within  five  years  after  my  decease,  without  interest. 

Item  7.  I  do  hereby  nominate  and  appoint  my  be- 
loved wife  executrix  of  this  my  last  will  and  testament, 
hereby  authorizing  her  to  compromise,  adjust,  release 
and  discharge,  in  such  manner  as  she  may  deem  proper, 
the  debts  and  claims  due  me.  I  do  hereby  authorize  her, 
if  it  becomes  necessary  in  order  to  pay  my  debts,  to  sell 
by  private  sale  or  in  such  manner,  upon  such  conditions 
or  terms  of  credit,  or  otherwise,  as  she  may  think  proper, 
all  or  any  part  of  the  real  estate  herein  mentioned,  and 
deeds  to  purchasers,  to  execute,  acknowledge  and  deliver 
in  fee  simple.  *  *  *  Nothing  herein  contained  shall 
be  construed  so  as  to  abridge  the  right  of  my  beloved 
wife  to  sell  any  and  all  the  property  belonging  to  me  at 


108         SUPEEME  COUET  OF  NEBEASKA, 

Lauaman  v.  Drahos. 

my  death,  as  of  her  own,  nor  shall  anything  herein  be  so 
construed  as  to  modify  in  the  least  the  bequests  men- 
tioned in  item  first,  etc. 

As  we  understand  this  will,  the  bequest  to  appellant  is 
not  conditional  upon  the  payment  by  her  of  all  or  either 
of  the  bequests  made  to  the  other  beneficiaries  under  the 
will.  Item  seven  provides,  that  ;iothing  in  said  will  con- 
tained shall  be  construed  so  as  to  abridge  the  right  of  ap- 
pellant to  sell  any  and  all  property  belonging  to  the 
testator  at  his  death,  as  of  her  own.  This  provision  was 
clearly  intended  to  enable  the  appellant  to  raise  the 
means  by  the  sale  of  the  property  left  by  the  testator,  by 
which  to  pay  off  the  bequests  made  to  his  mother,  broth- 
ers and  sister,  as  well  as  to  pay  his  debts.  Ho\v  could 
she  do  this,  unless  she  took  a  marketable  title  thereto 
under  the  will  ?  Again,  that  there  should  be  no  room  to 
doubt  the  intention  of  the  testator  the  said  item  further 
provides,  "nor  shall  any  thing  herein — (in  said  will) — be 
so  construed  as  to  modify  in  the  least  the  bequests  men- 
tioned in  item  first."  Item  Urst  is  the  one  in  which  the 
property  in  question  is  bequeathed  to  the  appellant,  and 
it  is  scarcely  possible  that  any  construction  can  either 
add  to,  or  take  from  the  plain  and  obvious  meaning  of  the 
testator  in  the  use  of  the  language  employed  that  the  ap- 
pellant should  have  the  property  in  question  at  all  events. 

But  even  were  we  mistaken  in  our  construction  of  the 
will,  and  it  should  be  so  construed  as  to  make  the  right 
of  the  appellant  to  the  property  in  question  conditional 
upon  her  payment  of  the  other  bequests,  no  one  but  the  leg- 
atees, certainly  no  stranger  to  the  will  and  estate  of  the 
testator,  can  take  advantage  of  the  non-payment  thereof. 
What  difference  can  it  make  to  either  of  the  appellees 
whether  the  legatees  are  ever  paid  or  not ;  and  how  can 
their  non-payment  operate  to  discharge  the  appellees 
from  any  of  the  equitable  duties  which  for  any  reason 
they  may  owe  to  the  appellant  ? 
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Upon  sufficient  proof  by  the  appellant  of  the  facts  set 
out  in  her  petition,  she  will,  as  far  as  the  court  is  now  able 
to  see,  be  entitled  to  the  relief  demanded  as  against  each 
of  the  appellees ;  certainly  to  some  adequate  relief. 

The  judgment  of  the  district  court  is  therefore  reversed, 
the  action  reinstated  and  remanded  to  the  district  court 
for  further  proceedings  in  accordance  with  law. 

Beversed  and  Bemanded. 


I     n  1091 

.    IS  m 


Maby  a.  Shroap,  plaintiff  in  errob,  v.  John  M.  Allen, 
defendant  in  error. 

1.  Replevin :  evidence.  In  an  action  of  replevin  for  a  hog,  the 
proof  showed  that  the  hog  was  taken  damage  feasant  by  the  de- 
fendant in  her  corn  field,  and  shut  up;  that  plaintifTs  son  saw 
defendant's  son  taking  said  hog  to  the  pen,  and  wont  immed- 
iately home  and  informed  the  plaintiflT;  that  the  plaintiff  went 
the  next  day  and  demanded  said  hog  but  denied  that  it  had  com- 
mitted any  damage ;  that  about  a  month  afterwards  the  parties 
agreed  to  arbitrate,  but  for  some  reason  did  not.  Tlio  action  was 
commenced  about  sixteen  months  after  the  taking  up  of  the  hog. 
The  defendant  was  sworn  as  a  witness  in  her  own  behalf,  and 
among  other  things  testified  as  follows:  "We  agreed  to  settle  by 
arbitration.  I  picked  my  arbitrator  and  he  picked  his  arbitra- 
tor, then  wo  set  a  day  to  settle  it  and  my  arbitrator  come."  The 
plaintiff  objected  to  the  testimony  and  his  objection  was 
sustained  by  the  court.    Held,  error. 

2.    :    INSTRUCTIONS  TO  JURY.  The  court  instructed  the  jury 

that:  "  Although  the  sow  in  controversy  could  be  held  for  any 
damage  done  while  trespassing  upon  the  cultivated  land  of  the 
defendant,  yet,  in  order  to  enforce  this  lien  against  the  sow  it 
was  necessary  for  defendant,  after  taking  up  the  trespassing 
animal,  to  do  certain  things  which  the  law  requires,  or  else  the 
lien  would  bo  lost.  1st,  if  the  defendant  knew  whose  sow  it  was  she 
had  taken  up,  and  that  it  was  plaintiff^ b, she  should  have  notified 
him  of  the  fact  and  of  the  amount  of  damages  she  claimed.  And 
in  the  event  that  he  had  refused  to  pay  the  damage  claimed  and 
refused  to  arbitrate  the  claim,  then  she  should  have  filed  her 
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claim  before  a  justice  of  the  peace  and  had  the  hog  sold  to  pay 
the  amoant.  All  of  this  should  have  been  done  within  a  reason- 
able time,  and  if  you  find  from  the  evidence  that  the  defendant 
kept  the  sow  in  t^ntroversy  for  upwards  of  sixteen  months, 
without  having  in  any  manner  complied  with  the  law  in  regard 
to  having  the  property  sold  to  satisfy  the  damage,  you  will  find 
for  the  plaintiff,"  etc.  In  view  of  the  testimony  griven  and  the 
rejection  by  the  court  of  the  testimony  of  the  defendant  as  to  the 
failure  on  the  part  of  the  plaintiff  to  arbitrate,  AeM,  that  the 
giving  of  the  instruction  was  error. 

Error  to  the  district  court  for  Johnson  comity.  Tried 
below,  before  Weaver,  J.,  and  a  jury.  The  action  was 
in  replevin  by  Allen  against  Shroaf,  to  recover  posses- 
sion of  a  sow.  The  answer  interposed  was  a  general 
denial,  under  which  Shroaf  as  a  defense  claimed  to  have 
a  lien  on  the  animal  under  the  herd  law.  Verdict  and 
judgment  for  Allen. 

B.  F.  Perkins,  for  plaintiff  in  error. 

Davidson  it  Easterday^  and  V,  D.  Metcalfe,  for 
defendant  in  error. 

Cobb,  J. 

The  plaintiff  in  error  was  lawfully  in  possession  of  the 
hog,  it  having  been  taken  damage  feasant,  trespassing  on 
the  cultivated  lands  of  the  plaintiff.  The  defendant  in 
error  knew  of  such  taking  up  as  soon  as  the  plaintiff  did; 
his  son  having  seen  the  family  of  the  plaintiff  in  error 
leading  the  hog  to  the  pen.  The  defendant  called  on  the 
plaintiff  in  error  and  had  an  interview  the  next  day.  She 
claimed  to  hold  the  hog  for  the  damages  done  by  it  and 
the  other  hogs  of  defendant  in  error,  which  damages  she 
claimed  amounted  to  more  than  the  value  of  the  hog, 
while  he  denied  that  either  the  hog  in  question  or  his 
other  hogs  had  committed  any  damage  to  plaintiff's  com 
field ;  but  claimed  that  all  such  damage  had  been  com- 
mitted by  the  hogs  of  another  person. 

It  was  clearly  established  on  the  trial  that  the  hog 
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<5ommitted  some  damage  to  the  com  of  plaintiflf  in  error, 
for  which  the  statnte  gave  her  a  lien  upon,  and  a  right  to 
the  possession  of  the  hog,  for  the  purpose  of  enforcing 
such  lien.  There  were  several  different  methods  open  to 
her  for  the  enforcement  of  her  lien.  The  one  most  favored 
by  the  law  was  arbitration. 

Upon  the  trial  the  plaintiff  in  error  was  sworn  as  a 
witness  in  her  own  behalf,  and  among  other  things  testi- 
fied that  she  and  defendant  in  error  agreed  to  settle  the 
matter  by  arbitration ;  that  she  picked  her  arbitrator  and 
h^  picked  his  arbitrator ;  that  they  set  a  day  to  settle  it, 
and  that  her  arbitrator  came.  Witness  proceeding  with 
her  statement,  the  defendant  in  error  objected  thereto, 
and  his  objection  was  sustained  by  the  court.  In  this  the 
court  erred. 

The  gourt  afterwards  gave  the  following  instruction  to 
the  jury :  ''Although  the  sow  in  controversy  could  be  held 
for  any  damage  done  while  trespassing  upon  the  culti- 
vated land  of  the  defendant ;  yet,  in  order  to  enforce  ihis 
lien  against  the  sow  it  was  necessary  for  the  defendant, 
after  taking  up  the  trespassing  animal,  to  do  certain 
things  which  the  law  requires,  or  else  the  lien  would  be 
lost.  1st,  If  the  defendant  knew  whose  sow  she  had  taken 
up,  and  that  it  was  plaintiff's,  she  should  have  notified 
him  of  the  fact  and  of  the  amount  of  damages  she 
claimed,  and  in  the  event  that  he  had  refused  to  pay  the 
damage  claimed  and  refused  to  arbitrate,  then  she  should 
have  filed  her  claim  before  a  justice  of  the  peace  and  had 
the  hog  sold  to  pay  the  amount.  All  this  should  have 
been  within  a  reasonable  time,  and  if  you  find  from  the 
evidence  that  the  defendant  kept  the  sow  in  contro- 
versy for  upwards  of  sixteen  months  without  having  in 
any  manner  complied  with  the  law  in  regard  to  having 
the  property  sold  to  satisfy  the  damages,  you  will  find 
for  the  plaintiff,"  etc. 

This  instruction  is  erroneous  in  not  being  applicable 


112         SUPREME  COURT  OF  NEBRASKA; 

Staroaf  t.  Allen. 

in  at  least  two  material  respects  to  the  facts  of  the 
case,  and  in  being  inconsistent  with  the  mling  of  the 
court,  excluding  the  testimony  of  the  plaintiff  in  error  in 
reference  to  the  agreement  between  herself  and  defendant 
in  error  to  arbitrate,  and  the  facts  in  relation  to  such 
agreement  not  being  carried  out. 

The  testimony  is  clear  and  comes  from  both  sides 
that  the  plaintiff  below  had  actual  notice  of  the  taking 
up  of  the  hog  the  same  day,  and  called  upon  the  defend* 
ant  below  the  day  following,  and  demanded  possession  of 
it  the  day  following.  It  is  also  clear  and  uncon- 
tradicted that  a  month  later  he  agreed  to  arbitrate.  The 
court  refused  to  allow  the  defendant  below  to  show  why 
and  whose  fault  it  was,  that  this  agreement  was  not 
carried  out,  and  then  makes  the  failure  of  the  plaintiff 
in  error  to  notify  the  defendant  in  error  of  the  taking  up 
of  the  hog  within  a  reasonable  time,  a  prominent  point 
in  his  instructions  to  the  jury.  Clearly,  under  the  cir- 
cumstances as  proved,  it  was  not  necessary  for  her  to 
give  him  notice  at  all.  If  ii^  was,  such  notice  was 
waived  by  his  agreement  to  arbitrate.  And  again,  that 
which  would  have  been  an  unreasonable  time  for  the 
plaintiff  in  error  to  have  retained  possession  of  the  hog, 
without  giving  notice  to  a  known  owner,  who  had  no 
actual  notice  of  the  taking  up,  might  be  quite  a  reason- 
able time  where  the  owner  had  actual  and  immediate 
notice,  had  agreed  to  arbitrate,  and  for  some  unknown 
reason  had  postponed  or  abandoned  such  agreement. 

That  the  plaintiff  in  error  retained  possession  of  this 
property  for  an  unusual  length  of  time  cannot  be  denied, 
but  upon  the  testimony  given,  and  in  view  of  that 
offered,  and  as  we  think  erroneously  ruled  out,  it  was  not 
so  unreasonable  as  to  enable  the  defendant  in  error  to 
maintain  replevin  without  a  tender  of  payment  for  the 
damages  for  the  trespass  of  the  animal  and  some  com- 
pensation for  its  keeping. 
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The  judgment  of  the  district  court  is  therefore 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  law. 

BeVEBSEJD  and  BEliANDED. 


Charles  Clutz,  plaintiff  in  ebror,  v.  Jonathan  R.  Car- 
ter, DEFENDANT  IN  ERROR, 

Practice :  default  :  judgment.  At  the  June  term  of  the  district 
court  the  petition  of  plaintiff  was  stricken  from  the  files  with 
leave  to  verify  and  refile  the  same  within  a  given  time.  After 
that, time  had  elapsed  and  the  petition  not  being  filed,  B.,  the 
attorney  of  defendant,  informed  him  of  such  fact,  and  that  he 
need  give  the  case  no  furtlier  attention  until  advised  by  him, 
said  attorney.  At  the  December  term  following,  L.,  another 
attorney,  made  a  voluntary  and  unauthorized  appearance  on 
behalf  of  said  defendant,  and  moved  to  dismiss  said  cause  for 
want  of  a  petition  on  file.  The  court  denied  said  motion  and 
allowed  plaintiff  to  refile  his  petition  instanter,  and  gave  the  de- 
fendant sixty  days  in  which  to  answer.  B.  knew  of  the  appear- 
ance and  motion  of  L.,  and  supposing  that  defendant  had  sub- 
stituted Li.  as  his  attorney,  gave  the  case  no  further  attention, 
and  defendant  had  no  notice  of  such  proceedings.  At  the 
March  term  following  the  plaintiff  having  complied  with  the 
order  of  December,  the  cause  was  tried  in  the  absence  of 
defendant  or  an  answer,  and  judgment  for  the  plaintiff.  At  the 
same  term  defendant  moved  for  a  new  trial,  to  be  let  in  to  de- 
fend and  showed  cause ;  motion  denied.  Held  error,  and  new 
trial  awarded  with  leave  to  defendant  to  answer. 

Error  to  the  district  court  for  Adams  county.    Tried 
below,  before  Gaslin,  J. 
Boiven  <&  Tannery  for  plaintiff  in  error. 
Ash  <k  Scqfteld,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  commenced  in  the  district  court  of 
8 
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Adams  county,  June  Sd,  1878,  by  Jonathan  R.  Carter, 
against  B.  F,  Hyde,  and  the  plaintiff  in  error,  Charles 
Clutz  as  securities  of  Ellen  Potter,  on  a  replevin  bond. 
Plaintiff  in  error  was  personally  served  with  process.  B. 
F.  Hyde  was  not  served.  The  plaintiff  filed  his  petition 
without  verification. 

On  the  20th  of  June  1878,  defendant  Clutz  appeared  by 
A.  H.  Bowen,  his  attorney,  and  filed  his  motion  to  strike 
said  petition  from  the  files  for  the  want  of  verification. 

June  25th,  the  court  made  an  order  granting  leave  to 
the  plaintiff  to  verify  and  refile  his  said  petition  within 
five  days,  and  granting  leave  to  the  defendant  Charles 
Clutz,  to  plead,  answer  or  demur,  within  twenty  days. 

July  1st,  1878,  the  following  order  was  entered :   ''This 
day  leave  granted  said  plaintiff  to  verify  and  refile  his 
petition  within  ten  days,  and  leave  granted  said  defend- 
*  ants  to  answer  within  thirty  days  thereafter." 

On  the  8d  day  of  December,  1878,  a  motion  was  filed  in 
the  following  words :  "Comes  now  the  said  defendants 
and  move  the  court  here  to  dismiss  this  said  action  and 
shows  the  court  the  following  grounds  therefor.  That 
said  plaintiff  has  no  petition  on  file  as  required  by  a  pre- 
vious order  of  this  court. 

James  Laird, 
B.  F.  Smith,  and 
A.  H.  Bowen, 
Attorneys  for  defendants," 

On  the  8d  day  of  December,  the  said  motion  was  sub- 
mitted to  the  court.  On  the  following  day  the  said  mo- 
tion was  overruled  and  leave  granted  to  the  plaintiff  to 
file  his  petition  instanter  and  to  the  defendant  to  answer 
within  sixty  days.  And  on  the  same  day  the  petition  was 
filed  duly  verified. 

On  the  31st  of  March,  1879,  the  following  judgment 
was  entered  in  the  cause :    "And  now  on  this  day  this 
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-CBMse  coming  on  to  be  heard  without  the  intervention  of 
a  jury,  upon  the  pleadings  and  evidence  the  court  doth 
find  the  issues  joined  in  favor  of  the  plaintiff  and  against 
the  defendant  Charles  Clutz,  and  that  the  defendant 
€harles  Clutz  is  indebted  to  the  plaintiff  in  the  sum  of 
1340.00.  It  is  therefore  considered  and  adjudged  by  the 
court  here,  that  the  said  plaintiff  do  have  and  recover  of 
and  from  the  said  defendant  Charles  Clutz  the  said  sum 
of  $840.00  and  costs  of  suit,"  etc. 

On  the  7th  day  of  April,  1879,  the  said  defendant,  Charles 
Clutz,  by  A.  H.  Bowen,  his  attorpey,  filed  his  motion  to 
set  aside  the  default  theretofore  entered  against  him 
in  said  aclion  and  to  permit  him  to  answer  therein,  and 
that  said  defendant  have  opportunity  to  defend  said 
action,  etc.  To  sustain  which  motion,  he  also  filed  his 
own  aflSdavit,  stating  inter  alia  that,  upon  being  served 
with  process  in  said  action,  he  engaged  A.  II.  Bowen,  to 
appear  for  him  and  defend  said  action  in  his  behalf ;  that 
said  Bowen  did  so  appear  at  the  June  term  1878,  and 
upon  the  motion  of  the  said  Bowen  the  petition  in  said 
action  was  stricken  from  the  files  with  permission  to 
refile  within  80  days ;  that  the  affiant  was  informed  by 
said  Bowen,  his  attorney,  after  the  expiration  of  the  said 
SO  davs  that  said  petition  had  not  been  refiled  and  that 
he  said  affiant  need  not  appear  again  unless  notified  by 
him,  said  Bowen ;  that  he  received  no  notice  from  said 
Bowen  or  any  other  person  of  the  pendency  of  said  action, 
and  that  he  did  not  know  of  said  action  until  on  the  5th 
of  April,  inst.,  when  he  learned  of  the  rendition  of  judg- 
ment against  him ;  that  he  never  employed  or  authorized 
any  attorney  to  appear  for  him  in  said  action  other 
than  said  Bowen,  and  that  the  appearance  of  other 
attorneys  on  hif^ehalf  was  voluntary  on  their  part,  and 
wholly  unauthorized  by  him,  and  that  he  had  a  good  and 
complete  defense  to  said  action. 

And  also  the  affidavit  of  A.  H.  Bowen,  that  he  was 
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engaged  by  said  defendant  Clutz  to    appear   for    and 
defend  bim  in  the  said  action,  that  he  did  so  appear  at 
the  June  term  of  said  court,  1878,  and  upon  aflBant's 
V  motion  the  petition  of   plaintiff  was  stricken  from  the 

J  files  and  permission  given  to  refile  within  a  certain  time ; 

that  the  said  petition  was  not  filed  within  the  time  so 
'  given,  nor  until  the  December  term  of  this  court,  1878 ; 

whereupon  other  attorneys  appeared  for  defendant  Clutz, 
and  aflSant  supposing  that  his  services  were  no  longer 
required  took  no  further  steps  in  the  case  for  said 
defendant  Clutz.  Affiant  further  states  that  he  notified 
said  Clutz  after  the  expiration  of  the  time  given  in 
which  plaintiff  might  refile  his  petition,  that  said  petition 
had  not  been  refiled;  that  he  need  not  appear  until  noti- 
fied ;  that  the  reason  he  did  not  so  notify  Clutz  was  that 
other  counsel  appeared  for  him  in  said  case  at  said  De- 
cember term,  1878,  and  that  affiant  believes  that  the  said 
defendant  has  a  good  and  complete  defense  to  said  action. 
And  also  the  affidavit  of  James  Laird,  Esq.,  in  which 
the  affiant  states  "  that  he  is  one  of  the  attorneys  of  the 
firm  of  Laird  &  Smith,  who  appeared  for  defend- 
ant Clutz,  at  the  December,  1878',  term  of  the  court; 
that  such  appearance  was  entirely  voluntary  on  his  part 
for  said  firm,  having  prior  to  said  time  done  the  legal 
business  of  the  said  defendant  Clutz,  and  that  said 
appearance  was  not  made  by  any  authority  of  said  Clutz, 
either  directly  or  indirectly  to  affiant's  knowledge." 
Defendant's  motion  was  overruled  by  the  court. 
From  an  examination  of  the  case  as  above  set  out  it 
seems  quite  clear  that  the  plaintiff  in  error,  for  no  appar- 
ent fault  of  his  Oivn,  has  been  deprived  of  an  opportunity 
to  make  his  defense  in  said  cause.  It  is  the  spirit  and 
policy  of  the  law  to  give  every  party  an  opportunity  to 
prosecute  or  defend  his  case  in  court,  and  courts  wiU 
never  deny  such  right  except  for  the  fault  or  gross  laches 
of  such  party  or  his  authorized  attorney. 
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The  application  to  set  aside  the  default  and  judgment 
and  let  the  defendant  Clutz  in  to  defend  was  timely 
made,  and  the  showing  sufficient,  and  should  have  heen 
allowed. 

The  judgment  of  the  district  court  is  therefore  reversed, 
the  default  of  plaintiff  in  error  set  aside,  and  the 
cause  remanded  with  directions  to  allow  the  defendant 
Clutz  a  reasonable  time  in  which  to  answ^er  and  for 
further  proceedings  according  to  law. 

Reversed  and  Remanded. 


L.  M.  Green,  and  C.  C.  Brown,  assignee,  appellants,  v, 
William  L.  Gross,  appellee, 

1.  Assig'Xiznent  for  Creditors:  attachment.  B.,  a  resident  of 
IlUnois,  made  an  assignment  of  aU  his  propert\%  including 
lands  in  tliis  state,  for  the  benefit  of  creditors.  Jleldt  that  a  resi- 
dent of  that  state  claiming  the  benefit  of  the  assignment  could 
not  maintain  an  attachment  levied  after  the  assignment  of  the 
lands  in  this  state. 

2.  Deed:  execttiox  ix  another  state.  A  d^ed  of 
lands  in  this  state,  made  in  another  state,  must  bo  executed  ac- 
cording to  the  laws  of  such  state,  and  if  no  witness  to  the  deed 
is  required  by  the  laws  of  such  state  the  deed  is  effectual  to  pass 
title  without  being  so  attested. 

3.    :    certificate  OF  acknowledgment.    When  a  deed  is 

made  in  another  state  the  certificate  of  acknow^ledgment  of  a 
notary  public  thereto,  duly  attested  by  his  oflicial  seal,  entitles 
such  deed  to  be  recorded  without  further  authentication. 

Appeal  from  Nemaha  county.  Tried  below  before 
Poland,  J.     The  opinion  states  the  case. 

J.  L.  Mitchell  and  >S.  A,  Oshorn,  for  appellants. 

1.  The  attachment  can  only  operate  upon  the  rights  of 
Bunn  existing  when  it  was  made.  The  purpose  of  an  at- 
tachment is  simply  to  secure  to  the  creditor  the  property 
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which  the  debtor  had  at  the  time  it  was  made  so  that  it 
may  be  sold  to  satisfy  the  debt  after  judgment  i& 
obtained.  If  Bunn  had  no  right  to  or  interest  in  the 
land  at  the  time.,  then  Gross  acquired  none  by  his  attach- 
ment. Whatever  right  Brown  had  as  assignee  was 
unchanged  and  unaffected  by  the  attachment,  Drake  on 
Attachment,  Sees.  219,220,227,  228.  Bigelow  v.  WUsan, 
1  Pick.,  486.  Blake  v.  Shaw,  7  Mass.,  606.  Starr  v. 
Moore,  8  McLean,  354.  Tieman  v.  Murrah,  1  Robinson 
La.,  448.  StoweU  v.  JeweV,  9  Ohio,  181,  and  cases  cited. 
2,  No  witness  to  deed  is  required  by  the  law  of  Illinois, 
and  the  deed  in  controversy  having  been  made  in  that 
state,  is  good  and  valid  here.  Gen.  Stat.,  Chap.  61# 
Hoadley  v,  Stevens,  4  Neb.,  431. 

Edwin  F,  Warren,  for  appellee. 

1.  The  petition  alleges  that  before  the  levying  of  the 
attachment  the  real  estate  was  the  property  of  Brown, 
that  in  August,  1879,  and  before  the  commencement  of 
this  action  Brown  ''sold  and  conveyed  the  said  lands  to 
the  plaintiff  L.  M.  Green,  and  executed  and  delivered  to 
him  a  good  and  sufficient  warranty  deed  therefor."  That 
being  so,  Brown  at  the  commencement  of  this  action 
had  no  interest  whatever  in  said  lands,  nor  any  interest 
in  said  suit,  unless  the  giving  of  a  "  good  and  sufficient 
warranty  deed"  would  give  him  a  cause  of  action  ta 
restrain  a  sale  that  might  cause  a  breach  of  his  coven- 
ants, but  when  said  deed  was  introduced  in  evidence  it 
turned  out  to  be  a  quit  claim,  tvith  no  covenants.  Its 
introduction  proved  Brown  out  of  court.  As  to  Green,  he 
had  a  complete  and  adequate  remedy  at  law.  His  alleged 
title  through  Brown  was  of  record ;  Gross  levied  his  at- 
tachment subject  to  it,  whatever  it  was,  and  his  proceed- 
ings would  not  create  even  a  cloud  upon  the  title  of 
Green,  unless  Bunn  had  an  interest  in  said  lands  at  the 
date  of  the  levy,  and  the  petition  expressly  declares  that 
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Bunn  then  had  no  interest.  Gross  was  entitled  to  a  jury 
trial  upon  the  question  of  his  right  of  possession  under 
the  forthcoming  sheriff's  deed. 

2.  Title  to  realty  can  be  acquired  and  passed  only 
according  to  lex  rei  sitce.  Story  Conflict  of  Laws,  Sec. 
424,  note  8.  Lies  v,  DeDiablar,  12  Cal.,  827.  Lucas  v. 
Tucker,  17  Ind.,  41.  Insurance  Company  v.  Bank,  68  111., 
848.  SiUton  V.  Stone,  4  Neb.,  819.  Irwin  v.  Welch,  10 
Neb.,  479.    Roods  t\  The  State,  5  Neb,,  174, 

8.  The  assignment  being  void,  the  deed  from  Bunn  to 
Brown,  being  ancillary  thereto  and  wholly  without  con- 
sideration, was  also  void.  Osbom  v,  Adams,  18  Pick., 
245.     Gardner  v  Bank,  95  HI.,  298, 

Maxwell,  Ch,,  J. 

This  is  an  action  to  quiet  title.  Judgment  was  ren- 
dered in  the  court  below  in  favor  of  the  defendant  and 
the  action  dismissed.    The  plaintiffs  appeal  to  this  court. 

It  appears  from  the  record  that  about  the  1st  of  Jan- 
uary, 1878,  one  Jacob  Bunn,  a  resident  of  Springfield, 
Illinois,  being  largely  indebted,  made  a  voluntary  as- 
signment of  all  his  property  to  C.  C,  Brown  for  the  bene- 
fit of  all  his  creditors ;  that  the  assignment  was  made 
under  the  statute  of  Illinois,  and  was  filed  for  record  in 
the  oflSce  of  the  recorder  of  deeds,  of  Sangamon  county, 
in  that  state,  on  the  2d  of  January;  1878,  and  a  certified 
copy  thereof,  together  with  a  schedule  of  the  real  and 
personal  estate  of  said  Bunn,  including  the  lands  in  con- 
troversy, was  filed  in  the  oflSce  of  the  county  clerk  of  said 
county,  on  the  7th  day  of  that  month.  On  the  5th  of  Jan- 
uary, 1878,  Bunn  and  wife  executed  and  delivered  to 
Brown  a  deed  of  conveyance  of  "all  the  real  estate 
owned  by  the  parties  of  the  first  part,  situated  in  the 
county  of  Nemaha,  in  the  state  of  Nebraska,"  This 
deed  was  objected  to  on  the  trial  "  as  incompetent  and 
immaterial ;  that  it  is  not  witnessed  as  required  by  the 
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laws  of  Nebraska;   that  it  has  no  certificate  of  any 

officer  that  it  is  executed  in  accordance  with  the  laws  of 

any  other  state;    that  it  is  indefinite,   describing   no 

property ;  and  that  under  the  pleadings  in  the  case  it  is 

admitted  to  be  a  voluntary  conveyance."  The  objections 

were  overruled  and  the  deed  read  in  evidence, 

.  The  certificate  of  acknowledgment  is  as  follows : 

State  op  Illinois,    ) 
County  of  Sangamon,  f     ' 

i*NOTAB-^  I,  Samuel  Bennett,  a  notary  public  in  said 
^    lAL    V     county,  do  hereby  certify  that  Jacob  Bunn 

*  — ^  »  and  Elizabeth  J.  Bunn,  his  wife,  who  are  per- 
sonally known  to  me  to  be  the  same  persons  whose  names 
are  subscribed  in  the  foregoing  instrument  appeared  before 
me  this  day  in  person,  and  each  severally  acknowledged 
that  they  signed  and  delivered  said  instrument  as  their 
free  and  voluntary  act,  for  the  uses  and  purposes  herein 
set  forth,  including  the  release  of  the  right  of  homestead 
and  dower. 

Given  under  my  hand  and  notarial  seal  this  first  day  of 
January,  A.  D.  1878. 

Samuel  Bennett,  Notary  Public. 

There  is  no  witness  to  the  deed.  It  was  recorded  in 
Nemaha  county,  on  the  9fch  day  of  January,  1878. 

On  the  first  day  of  February,  1878,  the  defendant,  a 
resident  of  Springfield,  Illinois,  commenced  an  action 
against  Jacob  Bunn  in  the  district  court  of  Nemaha 
county  and  attached  all  of  sections  84  and  35,  in  town- 
ship 6,  north,  range  12,  east,  in  said  action,  as  the  prop- 
erty of  Jacob  Bunn,  and  since  that  time  has  recovered 
judgment  against  Bunn  in  said  action  and  the  court  has 
made  an  order  for  the  sale  of  said  attached  property. 

On  the  11th  day  of  April,  1878,  the  defendant  filed  his 
claim  against  Bunn  for  $1,726.58  in  the  county  court  of 
Sangamon  county,  asking  for  pro  rata  distribution  in  the 
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estate  of  said  Bunn,  but  stating  in  his  affidavit  attached 
to  said  claim  that  he  had  attached  the  property  in  con- 
troversy and  claiming  whatever  benefits  might  be  derived 
therefrom. 

On  the  30th  day  of  August,  1879,  Brown  sold  and  con- 
veyed the  lands  heretofore  described  in  Nemaha  county 
to  L.  M.  Green,  for  the  sum  of  $1,800.00.  Green  is  in 
possession  and  brings  this  action  to  quiet  the  title  and 
enjoin  a  sale  under  the  ordeB  of  sale  under  the  attach- 
ment. No  question  is  made  as  to  the  validity  of  the  as- 
signment and  the  only  question  necessary  to  be  consid- 
ered is  whether  or  not  Bunn,  after  the  execution  of  the 
assignment  and  deed  for  Ihe  lands  in  controversy,  and 
recording  said  deed  in  Nemaha  county,  had  any  attach- 
able interest  in  the  lands  heretofore  described. 

Without  determining  whether  an  assignment  made  in 
Illinois  is  binding  upon  and  can  affect  creditors  residing 
in  this  state,  so  as  to  prevent  the  property  assigned  from 
being  taken  on  attachment,  as  that  question  is  not  before 
the  court,  there  can  be  no  question  as  to  its  binding  effect 
upon  citizens  of  Illinois.  That  is,  an  assignment  for  the 
benefit  of  creditors  made  in  conformity  ^o  the  laws  of  the 
state,  which  is  not  attacked  for  fraud  or  other  cause,  is 
so  far  conclusive  upon  creditors  residing  in  that  state 
that  the  property  assigned  is  not  afterwards  subject  to 
attachment.  In  the  case  at  bar  the  assignment  was  duly 
made  and  the  assignee  at  once  accepted  the  trust  and 
commenced  to  discharge  his  duties  as  assignee.  The  de- 
fendant, a  resident  of  the  same  town  and  state  with  the 
debtor,  and  with  full  notice  of  the  assignment,  a  month 
afterwards  commences  the  action  by  attachment  in  this 
state,  and  afterwards  files  his  claim  against  the  estate  of 
Bunn,  thus  recognizing  and  claiming  all  the  benefits  to  be 
derived  from  the  assignment.  Even  if  the  assignment 
was  voidable  he  would  seem  to  be  precluded  upon  equit- 
able grounds  from  asserting  the  lien  of  his  attachment 
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thus  obtained  after  the  assignment,  to  the  exclufiion  of 
other  creditors. 

The  principal  ground  upon  which  it  is  claimed  that  the 
title  to  the  property  in  controversy  did  not  pass  to  the 
assignee  is  that  no  copy  of  the  assignment  was  filed  in 
Nemaha  county,  and  that  the  deed  of  conveyance  from 
Bunn  and  wife  to  the  assignee  was  not  witnessed  or  prop- 
erly certified. 

Sec.  1  Chap.  78,  Comp.  Stat.,  provides  that :  "Deeds  of 
real  estate  or  of  any  interest  therein  in  this  state,  except 
leases  for  one  year  or  less  time,  must  be  signed  by  the 
grantor,  being  of  lawful  age,  in  the  presence  of  at  least  one 
competent  witness,  who  shall  subscribe  his  name  as  a 
witness  thereto  and  be  acknowledged,  proved  and  recorded 
as  directed  in  this  chapter." 

Sec.  2  provides  that :  "The  grantor  must  acknowledge 
the  instrument  to  be  his  voluntary  act  and  deed." 

Sec.  3  provides  that:  "The  acknowledgment  must  be 
made  or  proved,  if  in  this  state,  before  a  judge  or  clerk 
of  any  court,  or  some  justice  of  the  peace,  or  notary  pub- 
lic therein;  but  no  officer  can  take  such  acknowledg- 
ment or  proof  out  of  his  territorial  jurisdiction." 

Sec.  4  provides  that :  "If  acknowledged  or  provedin  any 
other  state  or  territory,  or  district  of  the  United  States, 
it  must  be  done  according  to  the  laws  of  such  state,  terri- 
tory or  district,  or  before  a  commissioner  appointed  by 
the  governor  of  this  state  for  that  purpose." 

Sec.  6  provides  that :  "In  all  cases  provided  for  in  sec- 
tion four  of  this  chapter,  (if  such  acknowledgment  or 
proof  is  taken  before  a  commissioner  appointed  by  the 
governor  of  this  state  for  that  purpose,  notary  public  or 
other  officer  using  an  official  seal)  the  instrument  thus 
acknowledged  or  proved,  shall  be  entitled  to  be  recorded 
without  further  authentication ;  Provided,  that  in  all 
other  cases,  the  deed  or  other  instrument  shall  have 
attached  thereto  a  certificate  of  the  clerk  of  a  court  of 
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record,  or  other  proper  certifying  officer  of  the  county, 
distriet  or  state,  ivithin  "vrhich  the  acknowledgment  or 
proof  was  taken,  under  the  seial  of  his  office,  showing  the 
person  whose  name  is  subscribed  to  the  certificate  of 
acknowledgment  was  at  the  date  thereof  such  officer  as  he 
is  therein  represented  to  be ;  that  he  is  well  acquainted  with 
the  handwriting  of  such  officer ;  that  he  believes  the  sig- 
nature of  such  officer  to  be  genuine,  and  that  the  deed  or 
other  instrument  is  executed  and  acknowledged  according 
to  the  laws  of  such  state,  district  or  territory." 

A  deed  executed  in  this  state  must  be  signed  by  the 
grantor  in  the  presence  of  at  least  one  competent  witness, 
who  shall  subscribe  his  name '  thereto  as  a  witness,  and 
the  grantor  must  acknowledge  the  instrument  to  be  his 
voluntary  act  and  deed  before  some  officer  designated  by 
the  statute. 

At  common  law,  and  in  the  absence  of  a  statute  to  the 
contrary,  a  deed  for  lands  in  this  state  executed  without 
the  state  must  be  executed  in  the  same  manner  as  a  deed 
made  in  this  state.  But  our  statute  has  changed  the  rule 
of  the  common  law  and  requires  a  deed  executed  in  "any 
other  state,  territory,  or  district  of  the  United  States  to 
be  acknowledged  or  proved  according  to  the  laws  of  such 
state,  territory  or  district,  before  any  officer  authorized 
by  the  laws  of  such  state,  territory  or  district  to  take 
such  acknowledgment."  Hoadley  i\  Stevens,  4  Neb., 
431. 

If  no  witness  is  required  to  a  deed  in  that  state,  none 
will  be  required  to  a  deed  executed  there  for  the  convey- 
ance of  lands  in  this  state.  The  reason  is,  the  statute 
prescribes  the  mode  of  conveyance,  and  that  a  deed  valid 
where  made  shall  be  effectual  to  pass  the  title  to  land  in 
this  state.  In  the  absence  of  statutory  provisions  to  the 
contrary  a  deed  duly  signed  and  delivered,  but  not 
acknowledged, would  as  against  the  grantor  and  those 
claiming  under  him  convey  whatever  interest   of  the 
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\ 


124    SUPBEME  COURT  OF  NEBRASKA, 

Qreeu  t.  Gross. 


grantor  it  purported  to  convey.  Simpson  r,  Mundee^  3. 
Kas.,  172,  Harrison  r.  McWhirter,  decided  at  this  term. 
In  the  case  at  bar  it  is  clearly  8ho\^^l  by  the  testimony 
that  no  witness  is  required  in  Illinois  to  attest  the  signa- 
ture of  the  grantor.  The  deed  is  not  objectionable 
therefore  on  that  ground. 

The  fifth  section  of  the  act  provides  that  if  the  oflScer 
taking  the  acknowledgment  uses  an  official  seal,  the  in- 
strument thus  acknowledged  or  proved,  shall  be  entitled 
to  be  recorded  without  further  authentication.  Courts 
take  judicial  notice  of  the  seal  of  a  notary  public,  audit 
proves  itself  prima  facie  by  its  appearance  upon  the  cer- 
tificate. Nichols  V.  Webb,  8  Wheat.,  326.  Townsley  v. 
Sumrall,  2  Pet.,  170.  Dickejis  i\  Beal,  10  Pet.,  682. 
Mullen  v.  Morris,  2  Barr.,  86.  Nelson  r.  Fotterall,  7 
Leigh.,  180.  Carter  v.  Barley,  9  N.  H.,  658.  Bryden  r. 
Taylor,  2  Har.  &  J.,  899.  The  acknowledgment  in  this 
case  was  taken  before  a  notary  public,  and  by  the  express 
terms  of  the  statute  no  further  authentication  was  neces- 
sary to  entitle  the  deed  to  be  recorded,  the  presumption 
of  the  law  being  that  it  was  executed  according  to  the  laws 
of  the  state  where  it  was  made.  The  deed  was  therefore 
properly  signed  and  acknowledged,  and  conveyed  all  the 
title  of  the  grantor  to  the  premises  in  question.  And  the 
plaintiff  Green  being  in  possession  of  the  premises  is 
entitled  to  maintain  the  action  and  to  relief.  The  price 
paid  by  him  for  the  lands  in  controversy  seems  greatly 
inadequate.  But  the  character  of  the  title  or  amount  of 
incumbrance  thereon  does  not  appear  in  the  recprd.  And 
if  the  price  is  wholly  inadequate  the  remedy  is  to  have 
the  sale  set  aside  or,  in  case  of  collusion,  proceed  against 
the  assignee.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  to  the  district  court 
with  directions  to  render  judgment  in  conformity  to  this 
opinion. 

Reversed  and  Remanded. 
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H.  J.  Smith,  appellant,  v.  Jurgen  Jansen  and  Margaret 
Jansen,  appellees. 

PromlsBory  Notes :  bona  fide  puhchase.  S.,  a  resident  of  New 
York,  purchased  before  maturity  five  negotiable  promissory 
notes,  each  for  the  sum  of  ^20.00,  secured  by  mortgage  on  real 
estate,  for  $30.00  Ifcld^  That  a  judgment  that  he  was  not  a  bona 
fide  purchaser,  woukl  not  be  reversed. 

Appeal  from  Johnson  county.  Tried  below  before 
Weaver,  J.    The  facts  appear  in  the  opinion. 

Pinero  d;  Selhy  and  B.  F.  Perkins,  for  appellant. 

1.  The  district  court  erred  in  dismissing  the  case. 
Wortendyke  v*  Meehan,  9  Neb,,  221.  Savings  Bank  v, 
Scott,  10  Neb.,  88. 

2,  Possession  of  a  negotiable  instrument  is  ^rima/acie 
evidence  that  the  holder  is  the  proper  owner  and  lawful 
possessor  of  the  same,  and  the  burden  of  proof  is  on  the 
opposite  party  to  show  the  contrary.  Collins  v,  OHhert, 
4  Otto,  763.    Brown  i\  Spofford,  5  Otto,  474. 

Davidson  it  Easterday  and  T.  Appleget  dt  Son,  for  ap- 
I>ellees,  cited  3  Kent's  Com.,  80.  Edwards  on  Promissory 
Notes,  372.  Smith  v.  Strong,  2  Hill,  246.  Chitty  on  Bills, 
278.  Kendall  r.  Robertson,  12  Gush.,  159.  Bacon  v,  Lee 
(£  Oray,  4  Clarke,  490.  A  promissory  note,  though  se- 
cured by  mortgage,  is  still  commercial  paper  assignable 
at  law,  and  when  the  remedy  is  sought  upon  that,  all  the 
rights  incident  to  commercial  paper  will  be  enforced  in 
the  courts  of  law^;  but  when  resort  is  had  to  a  court  of 
equity  to  foreclose  the  mortgage,  the  court  will  let  in  any 
defense  which  would  have  been  good  against  the  mort- 
gage in  the  hands  of  the  mortgagee  himself,  and  this 
regardless  of  the  fact  that  the  assignee  may  have  pur- 
chased the  notes  in  good  faith  before  maturity.    Olds  v„ 
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Cummings,  81    111.,  188,  192.     Johnson  r.  Carpenter,  7 
Minn.,  176,  182,  183.    Nichols  v.  Lee,  10  Mich.,  526,  628. 

Maxwell,  Ch.,  J. 

In  January,  1876,  the  defendants  applied  to  one  B.  F. 
Perkins,  agent  of  P.  D.  Cheney  and  others,  for  a  loan  of 
$200.00.  A  loan  for  the  above  amount  was  obtained  on 
five  years  time,  the  interestthfereonto  be  20  per  cent,  per 
annum,  the  defendants  paying  Perkins  $150  out  of  the 
$200.00  for  his  services  in  effecting  the  loan.  Eleven 
notes,  one  for  $200.00,  and  ten  for  $20.00  each  appear  to 
have  been  taken,  but  the  note  for  $200.00  and  five  of  the 
interest  notes  appear  to  have  been  paid,  at  least  are  not 
directly  involved  in  this  case.  Five  of  the  interest  notes 
amounting  to  $100.00,  were  secured  by  a  separate  mort- 
gage, and  on  the  3rd  of  January,  1877,  were  transferred 
to  the  plaintiff.  He  claims  to  have  purchased  the  same 
for  $30.00,  and  to  be  a  bona  fide  purchaser.  The  court 
below  found  that  he  was  not  a  bona  fide  purchaser  and 
dismissed  the  action.    He  appeals  to  this  court. 

The  only  question  presented  by  the  record  is  whether 
or  not  he  is  a  bona  fide  purchaser.  The  rights  of  a 
holder  of  negotiable  paper  purchased  before  due  are  to  be 
determined  by  the  simple  test  of  honesty  and  good  faith 
on  his  part  in  making  the  purchase.  In  determining 
whether  the  purchaser  has  acted  in  good  faith  or  not 
the  amount  of  the  consideration  may  become  a  material 
inquiry . 

In  Demitt  v.  Perkins,  22  Wis.,  474,  it  was  held  that  pur- 
chasing a  note  of  $300.00  for  $5.00  against  a  solvent 
maker  was  very  strong  if- not  conclusive  evidence  of  bad 
faith.  And  a  like  decision  was  rendered  in  Huiit  v.  San- 
ford,  6  Terg.,  387,  where  a  note  for  $333,33  was  pur- 
chased for  $125.00,  and  in  Gould  v.  Stevens,  43  Vt.,  125, 
where  a  note  for  $300.00  was  purchased  for  $50,00.  In 
6ome  of  the  cases  it  is  said  that  the  consideration  must 
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he  full  and  fair  as  wfll  as  valuable.     Qolchmid  v,  Leivis 
Co.  Bank,  12  Barb.,  410.    Hall  r.  Wilson,  16  Id.,  548. 

In  the  case  at  bar,  notes  for  $100.00  secured  by  mort- 
gage upon  real  estate,  and  presumably  worth  their  face 
less  the  interest,  were  purchased  for  $80.00,  one  of  the 
notes  being  then  due  in  a  few  days.  Was  this  not  suffi- 
<3ient  to  put  the  plaintiff  upon  inquiry  as  to  the  inception 
of  the  notes?  Suppose  the  notes  had  been  stolen  and 
transferred  to  the  plaintiff,  would  not  the  fact  that  he  had 
purchased  them  for  less  than  one-third  of  their  face 
value  have  been  sufficient  to  put  him  upon  inquiry  as  to 
the  title  he  acquired?  Courts  have  gone  quite  far 
enough  when  they  protect  purchasers  in  good  faith. 

In  Miller  v.  Race,  1  Burr,  452,  the  action  being  for  a 
bank  bill  that  was  stolen,  Lord  Mansfield  said :  "  Here  an 
innkeeper"  took  it  bona  fide  in  his  business,  from  a  person 
who  made  the  appearance  of  a  gentleman .  Here  is  no 
pretense  or  suspicion  of  collusion  with  the  robber,  for 
this  matter  was  strictly  inquired  into  at  the  trial,  and  it 
is  so  stated  in  the  case,'*  "  Indeed,  if  there  had  been 
any  collusion,  or  any  circumstance  of  unfair  dealing, 
the  case  had  been  otherwise.  If  it  had  been  a  note  for 
iEl,000  it  might  have  been  suspicious ;  but  this  was  a 
small  note  for  £21  10s.  only,  and  money  given  in  ex- 
change for  it."  The  same  principles  were  afterward 
applied  by  the  same  judge  to  negotiable  paper,  and 
MUler  V.  Race  may  be  regarded  as  the  leading  authority 
upon  this  branch  of  the  law. 

Again  the  holder  must  have  taken  the  paper  in  the 
usual  course  of  trade  in  order  to  be  protected,  which  does 
not  appear  to  have  been  the  case  with  the  plaintiff. 

We  have  carefully  read  the  entire  testimony,  and  in 
our  opinion  it  clearly  sustains  the  finding  of  the  court 
below.    The  judgment  is  therefore  affirmed. 

Judgment  Affirmed. 
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12  i88|  Rebecca  Bhea,     plaintiff  in   error,    v.   Charles  W. 
-^— f^      Reynolds    and    Emma    E.    Reynolds,    defendant    in 

_^    «78  ERROR. 

1.  PleadlnfiTs:  judgment.  Rhea  commenced  an  action  against 
R.  and  wife  to  recover  ajudgmenta^^ainst  R.,  upon  a  promissory 
note  and  to  enforce  a  vendors  lieu  upon  lands  conveyed  to  the 
wife  of  R.  The  answer  admitted  the  execution  and  delivery  of 
the  note,  but  denieil  the  existence  of  the  lien.  Tlie  court  found 
no  lien  exist«<l  and  dismissed  the  action.  Held,  that  Rhea 
was  entitled  upon  the  pleadings  to  judgment  against  R.  for  the 
amount  of  the  note. 

2.    :    .    Where   all  the  relief  prayed  for  cannot   be 

granted,  it  is  the  duty  of  tlie  court  to  grant  sucli  relief  as  the 
established  facts  will  warrant,  wlicther  it  be  legal  or  equitable. 

3.  Conveyance:  lien  for  unpaid  purchask  money.  A  grantor 
who  conveys  land  by  an  absolute  doe<l  lias  no  lien  for  such  por- 
tion of  the  purchase  money  as  remains  unpaid.  But  such  liens 
may  be  created  by  contract,  and  will  exist  where  the  grantor 
has  only  made  a  bond  for  a  deed,  or  a  contract  to  convey. 

Error  to  the  district  pourt  for  Butler  county.  Tried 
below  before  Post,  J.    The  opinion  states  the  case. 

Walter  J.  I  jamb  and  Samuel  J.  TtUtle,  for  plaintiff  in 
error. 

1.  Having  received  a  deed  to  the  land  from  the  plain- 
tiff in  error,  the  defendants  are  estopped  to  assert  that 
she  had  no  title  to  convey  in  order  to  defeat  a  recovery 
on  said  note  given  for  the  purchase  price  of  said  lands. 
Findley  i\  Horner,  9  Neb.,  537.  Walker  r.  Seflgwick,  8 
Cal.,  898.    Bigelow  on  Estoppel,  1st.  ed.  414,  415. 

2.  The  court  should  have  given  plaintiff  judgment  on 
the  note.  McNeacly  v,  Hyde,  47  Cal.,  481.  Davis  i\  Lam- 
bertscn,  56  Barb.,  480.  Hudson  v.  Caryl,  44  N.  Y.,  553. 
Parker  v.  Laney,  58  N.  Y.,  469.  Stephens  v  Mayor,  25 
Wis.,  588.  Wells  Res  Adjudicata,  sec.  455.  Blackinton 
i\  Blackinton,  113  Mass.,  231.  And  in  addition  thereto 
a  decree  that  such  judgment  constituted  a  lien  on  the 
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lands  in  question  for  the  unpaid  purchase  money  there- 
for. It  is  a  rule  of  almost  universal  application  in  this 
country  and  England,  that  the  vendor  of  real  estate  has 
an  equitable  lien  upon  the  estate  sold  for  the  unpaid 
purchase  money  as  between  him  and  the  vendee,  or 
those  deriving  title  through  such  vendee  with  notice, 
in  all  cases,  unless  there  is  an  express  or  an  implied 
agreement  to  waive  such  lien.  Dorsey  v.  Hall,  7  Neb., 
460.  Fish  V.  Howlandy  1  Paige  Ch.,  26.  Baam  v.  Grigsby, 
21  Cal.,  176.  Wilson  v.  Lyon,  51  111,,  168.  McDole  v. 
Purdy,  23  Iowa,  278.  2  Story's  Equity,  sec.  1,226,  and 
authorities  cited.    Smith  v.  Rowland,  13  Kan.,  245. 

M.  H.  Sessions,  for  defendants  in  error.     ^ 

1.  There  is  no  proof  in  the  case  showing  the  insolvency 
of  Charles  W.  Reynolds,  the  maker  of  the  note.  For  all 
that  appears,  the  presumption  is  that  the  plaintiff  could 
at  any  time  have  collected  the  note  from  the  maker.  Un- 
der the  facts  as  they  exist  in  this  case,  the  plaintiff 
should  be  compelled  to  exhaust  her  remedy  upon  her  note 
before  she  could  resort  to  the  equitable  relief  here  in- 
voked. At  least,  she  should  be  required  to  prove  the  in- 
solvency of  the  maker  in  this  action,  as  a  condition  pre- 
cedent to  granting  the  relief  asked  for,  Scott  v.  Craw- 
ford, 12  Ind.,  411.  Eyler  v.  Crabbs,  2  Md.,  137.  Pratt  v. 
Van  Wyck,  6  Gill  &  Johnson,  495.  Richardson  v.  SteUin- 
ger,  12  Gill  &  Johnson,  477.  Garson  v,  Greene,  1  John 
Ch.,  308.  Bottuf  r.  Conner,  1  Blackf.,  288.  Roper  v. 
McCook,  7  Ala.,  318. 

2.  There  is  no  such  thing  as  a  vendor's  lien  in  this 
state  upon  an  absolute  conveyance  of  real  estate  by  deed, 
for  such  portion  of  the  purchase  money  as  may  remain 
unpaid.  Edminister  r,  Higgins,  6  Neb.,  265.  Kauffitt  v. 
Boiver,  7  Sergfc  &  Eawle,  64.  Heister  v.  Greene,  48  Penn. 
State,  96.  PhUbrook  v.  Delano,  29  Maine,  410.  If  the 
doctrine  was  in  force,  still  the  plaintiff  would  not  be  en- 
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titled  to  the  lien,  having  waived  it.  Richards  v.  Learning^ 
27  111.,  432.  GUman  r.  Brown,  1  Mason,  216.  Hare  v. 
Van  Deusen,  32  Barb.,  93.  Selby  r.  Stanley,  4  Minn.,  75. 
Pa/rker  v.  SeweU,  24  Texas,  241.  Co7vl  r,  Varnumy  37  111., 
181.  WiUiams  v,  Reas,  26  Wis.,  540.  O-nJin  v.  Blanchar, 
17Cal.,  71.  Williams  v.  Roberts,  5  Ohio,  85.  Boynton 
V.  Champlln,  42  111.,  57. 

Maxwell,  Ch.  J, 

In  the  year  1879  Charles  W.  Reynolds  made  and  deliv- 
'ered  to  the  plaintiff  a  promissory  note,  of  which  the 
following  is  a  copy : 

"  Lincoln,  Nebraska,  October  14, 1879. 
January  1st  after  date  for  value  received,  I  promise  to 
pay  to  the  order  of  Rebecca  A.  Rhea,  four  hundred  dol- 
lars, at  State  National  Bank,  with  interest  at  ten  per 
cent,  per  annum  from  maturity  until  paid,  together  with 
a  sum  equal  to  ten  per  cent,  of  said  amount  as  attorneys 
fee  if  action  is  brought  on  this  note,  or  on  the  mortgage 
given  to  secure  the  same,  or  if  the  same  is  not  paid  when 
due,  Charles  W.  Reynolds." 

It  appears  from  the  record  that,  prior  to  the  time  the 
note  was  given,  the  plaintiff  had  commenced  an  action 
of  ejectment  against  the  defendants  to  recover  the  pos- 
session of  certain  real  estate  in  Butler  county,  and  that 
the  note  in  question  and  $75.00  in  cash  were  given  to 
compromise  that  suit,  the  plaintiff  executing  a  quit 
claim  deed  for  the  premises  in  controversy  to  Emma  E. 
Reynolds,  the  wife  of  the  majcer  of  the  note.  The  prayer 
of  the  petition  is  for  a  personal  judgment  for  |400.00, 
interest,  and  attorneys  fees  against  Reynolds,  and  to 
enforce  a  vendors  lien  upon  the  premises  conveyed. 
Judgment  was  rendered  in  the  district  court  in  favor  of 
the  defendants  and  dismissing  the  action.  The  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 
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The  judgment  of  the  court  below  is  as  follows :  "  In 
consideration  whereof  the  court  on  this  10th  day  of 
February,  1881,  being  the  8rd  day  of  the  January  term, 
1881,  does  find  upon  the  issues  joined  in  favor  of  the 
defendants.  The  court  further  finds  that  the  plaintiff 
is  not  entitled  to  a  vendors  lien  as  prayed.  Plaintiff  now 
moves  for  a  personal  judgment  against  Ghas.  W. 
Reynolds  ux)on  the  pleadings,  which  motion  the  court 
overrules.  Whereupon  it  is  considered  and  adjudged 
that  the  defendants  go  hence  without  day,  and  that  the 
plaintiff  take  nothing  by  her  writ," 

The  petition  sets  forth  the  making  and  delivery  of  the 
note  by  Chas.  W,  Reynolds,  that  the  plaintiff  is  the 
owner  thereof,  that  it  is  now  due  and  payable,  and  that 
no  part  of  the  same  has  been  paid.  The  answer  of  the 
defendants  states :  "  That  on  or  about  the  14th  day  of 
October,  1879,  and  while  said  suit  was  pending  for  trial 
in  said  court,  the  defendant,  Chas.  W.  Reynolds,  met  the 
plaintiff  in  the  city  of  Lincoln,  and  said  suit  was  then 
and  there  compromised,  and  settled  upon  the  following 
terms  and  condition,  to-wit:  The  plaintiff  agreeing 
that  if  the  said  Chas.  W.  Reynolds  would  pay 
her  seventy-five  dollars  in  money,  and  give  his  note  for 
f400.00,  payable  on  the  1st  day  of  January,  1880,  then  in 
consideration  of  the  same  she  would  give  a  quit  claim 
deed  to  the  defendant,  Emma  E,  Reynolds,  of  all  her 
pretended  claim,  right,  title  or  interest  in  and  to  said 
land  and  real  estate,  and  that  she  would  not  ask  or  claim 
any  other  or  further  security  for  the  payment  of  said 
four  hundred  dollars  than  the  individual  note  of  the  said 
Chas.  W.  Reynolds.  And  thereupon  the  said  parties  did 
settle  said  suit,  and  the  said  Chas,  W.  Reynolds  did  pay 
to  the  said  plaintiff  the  sum  of  $76.00,  and  the  said 
Charles  W.  Reynolds  did  then  and  there  execute  and 
deliver  to  this  plaintiff  his  promissory  note  for  four 
hundred  dollars,  being  the  same  note  referred  to  in  plain- 
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tiff's  petition.  In  consideration  whereof  the  said  plain- 
tiff did  then  and  there  execute  a  quit  claim  deed  to  the 
said  premises  to  said  defendant,  Emma  E.  Beynolds» 
and  deliver  the  same,  being  the  same  referred  to  by- 
plaintiff  in  her  petition  as  the  one  she  made  and 
executed,  and  did  then  and  there  in  consideration  of  the 
foregoing  agree  to  waive,  and  did  waive  all  liens  upon 
said  lands  and  real  estate  so  conveyed,  of  every  nature 
and  kind  whatsoever  for  the  security  of  said  note,"  etc. 

Upon  an  answer  like  this,  which  admits  the  execution 
and  delivery  of  the  note,  and  every  fact  which  would 
entitle  the  plaintiff  to  recover  a  judgment  against 
Beynolds  for  the  amount  of  the  note,  it  is  contended  on 
behalf  of  the  defendants  that  there  can  be  no  recovery, 
because  there  is  but  one  count  or  cause  of  action  stated 
in  the  petition,  the  object  of  which  is  to  enforce  a  ven- 
dors lien.  It  is  true  one  of  the  main  objects  of  the  peti- 
tion is  to  enforce  a  vendors  lien ;  but  this  is  not  the  only 
one.  Under  the  code  all  that  is  necessary  is  to  state  the 
facts  in  a  petition,  and  if  the  plaintiff  is  entitled  to  any 
of  the  relief  prayed  for,  that  will  be  granted,  although  it 
may  not  include  all,  or  indeed  any  considerable  portion 
of  the  relief  sought.  Johnson  v.  Phifer,  6  Neb.,  401. 
Roberts  v.  Swearingen,  8  Id.,  363.  The  very  object  of  the 
code  is  to  abolish  the  technical  rules  that  prevailed  prev- 
ious to  its  existence,  by  which  the  rights  of  parties  were 
frequently  sacrificed.  Under  the  code  there  is  but  one 
form  of  action,  and  that  consists  of  a  statement  of  the 
facts  constituting  the  cause  of  action.  All  distinctions 
between  actions  at  law  and  suits  in  equity  are  abolished 
except  such  as  inhere  in  the  nature  of  the  case.  And  it 
is  the  duty  of  the  court  to  endeavor  to  protect  and  enforce 
the  rights  of  the  parties  and  permit  no  mere  technicality 
to  defeat  them.  The  plaintiff  was  entitled,  imder  the 
pleadings,  to  a  judgment  against  Charles  W.  Reynolda 
for  the  amount  of  the  note,  interest  and  costs. 
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The  quit  claim  deed  from  the  plaintiff  to  Emma  E. 
Eeynolds  was  not  introduced  in  evidence,  and  we  are 
therefore  unable  to  determine  its  effect.  We  adhere  to 
our  decision  in  Edminster  v.  Higgins,  6  Neb.,  265,  that  a 
vendor  of  real  estate,  upon  an  actual  conveyance  thereof 
by  deed,  has  no  lien  upon  the  land  so  conveyed  for  such 
portion  of  the  purchase  money  as  remains  unpaid.  The 
reason  is,  the  grantor  has  parted  absolutely  with  all 
claims  and  demands  upon  the  land/  and  cannot  be 
allowed  to  enforce  special  demands  against  it  not  arising 
by  contract  or  operation  of  law,  Bui  a  vendors  lien  may 
be  created  by  the  contract  of  the  parties  at  the  time  of 
the  sale  and  conveyance  of  the  land,  and  will  exist  where 
the  purchase  money  or  a  part  thereof  remains  unpaid,  if 
the  vendor  has  only  executed  a  bond  or  contract  to  con- 
vey. Stevens  v.  Clmdwick,  10  Kas.,  406.  Smith  v.  Row- 
land, 13  Id,,  246.  But  as  the  deed  is  not  before  us  we  are 
unable  to  determine  its  character.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bevebsed  and  Bebianded, 


Amos  Peck,  plaintiff  in  error,  v.  W.  H.  Trumbull, 
defendant  in  error. 

1.  Contracts :  action.  One  T.  raised  a  crop  of  wheat  on  shares 
on  the  land  of  P.,  the  contract  being  that  P.  was  to  have  one- half 
of  the  wheat  and  pay  one-half  of  the  threshing.  T.  procured  the 
threshing  to  be  done,  paid  one-half  of  the  same  and  gave  his 
note  for  the  remainder,  which  was  paid  before  the  trial.  Before 
the  note  was  paid  T.  brought  suit  against  P.  for  one-half  of  the 
threshing.  Held^  That  as  T.  was  liable  for  the  threshing  he  could 
maintain  the  action. 

2.  Counter-claim.  An  answer  setting  up  a  countor-claini  must 
state  facts,  not  mere  conclusions  of  law. 
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Error  to  the  district  coart  for  Lancaster  county.  Tried 
below  before  Pound,  J.    The  facts  appear  in  the  opinion* 

J.  H,  Foxworthy,  for  plaintiflf  in  error, 

A.  C.  Ricketts,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  the  year  1877,  the  plaintiff  and  defendant  entered 
into  a  contract,  whereby  Trumbull  was  to  raise  a  crop  of 
wheat  in  the  year  1878,  on  certain  lands  of  the  plaintiff, 
the  conditions  of  the  contract  being  that  Peck  was  to 
furnish  the  land  and  seed  wheat  and  a  man  and  team  to 
assist  in  threshing.  The  wheat  was  raised  as  agreed 
upon,  and  to  this  point  the  parties  agree,  but  Trumbull 
contends  that  Peck  was  also  to  pay  one-half  of  the  cost 
of  threshing.  This  is  denied  by  Peck  and  is  the  question, 
in  dispute.  Judgment  was  rendered  in  favor  of  Trum- 
bull, who  was  plaintiff  in  the  court  below.  Peck,  the  de- 
fendant there,  brings  the  cause  into  this  court  by  x>etition 
in  error. 

The  testimony  is  conflicting,  but  in  our  opinion  there 
is  a  clear  preponderance  sustaining  the  verdict  of  the 
jury. 

The  court  instructed  the  jury  that :  "If  you  find  from 
the  evidence  that  by  the  terms  of  Ihe  contract  made  be- 
tween the  plaintiff  and  defendant,  the  defendant  w9,8.to 
pay  one-half  of  the  cost  of  threshing  the  wheat  raised 
by  the  plaintiff  on  defendant's  land,  and  if  you  further 
find  that  plaintiff  procured  the  threshing  to  be  done,  and 
before  the  commencement  of  this  action  paid  his  share 
of  the  threshing  bill  and  gave  his  note  to  the  thresher 
for  the  share  the  defendant  was  to  pay  and  has  since 
paid  said  note,  then  plaintiff  is  entitled  to  recover  one- 
half  of  the  cost  of  said  threshing."  This  instruction  was 
excepted  to  and  the  giving  of  the  same  is  now  assigned 
for  error.       , 
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The  instruction  was  applicable  to  the  testimony  and  ia 
not  erroneous.  Trumbull  had  employed  the  threshers 
and  was  liable  to  them  for  the  threshing.  There  was  no 
privity  of  contract  between  Peck  and  the  threshers,  and 
the  only  question  to  be  determined  is,  whether  Peck  is 
liable  to  Trumbull  for  one-half  of  the  cost  of  the  thresh- 
ing. The  entire  debt  was  not  paid  at  the  time  the  action 
was  commenced,  but  a  note  had  been  given  by  Trumbull 
which  bass  since  been  paid.  This  is  not  an  action  for 
money  paid  by  Trumbull  for  the  use  of  Peck,  but  upon  a 
breach  of  the  contract.  If  the  jury  believed  from  the  evi- 
dence that  the  contract  was  as  stated  by  Trumbull,  and 
that  he  incurred  the  debt  for  the  threshing,  one-half  of 
which  Peck  was  to  pay,  he  can  maintain  the  action  even 
without  payment  of  the  debt.  And  this  is  the  only  issue 
presented  by  the  pleadings.  But  having  given  his  note 
for  the  same  and  afterwards  paid  it,  Peck  has  no  cause  of 
complaint  because  the  money  was  not  paid  at  once* 
There  was  no  error  therefore  in  giving  the  instruction. 

The  instructions  asked  on  behalf  of  Peck  were  not  ap- 
plicable to  the  testimony  and  were  properly  refused,  A 
counter-claim  of  $50.00  is  set  up  by  Peck  because  the 
land  was  not  properly  cultivated,  the  allegations  of  the 
answer  on  that  point  being  that  the  land  ''would  have 
produced  with  proper  cultivation  and  management  at 
least  twenty-five  bushels  of  wheat  per  acre,  amounting  to 
five  hundred  bushels,  but  that  plaintiff  did  not  cultivate 
said  land  in  a  proper  workmanlike  and  farmlike  manner^ 
but  on  the  contrary  cultivated  the  same  in  such  a  care- 
less,  negligent  and  reckless  manner,  that  instead  of  pro- 
ducing five  hundred  bushels  it  produced  three  hundred 
and  sixty-four  bushels  of  wheat,"  etc.  In  what  respect 
Trumbull  failed  to  properly  cultivate  the  land  we  are  not 
informed.  An  answer  of  this  kind  should  show  in  what 
the  failure  consists,  whether  in  ploughing,  sowing,  har- 
vesting or  threshing,  but  there  is  no  statement  of  facta 
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that  would  entitle  Peck  to  recover.  A  counter-claifti  is 
in  the  nature  of  a  cross  action,  and  the  answer  in  such 
<5a8e  must  show  a  liability  on  the  part  of  the  plaintiff. 
Bliss  on  Code  Pleading,  sec.  867.  And  if  it  fails  to  do  so 
it,  like  a  defective  petition,  will  be  unavailing.  But  if  we 
treat  the  answer  as  stating  a  cause  of  action,  still  the 
proof  fails  to  sustain  it.  The  crop  of  wheat  is  shown  to 
have  exceeded  eighteen  bushels  per  acre  and  to  have 
been  above  the  average  and  the  cultivation  good,  and 
whether  different  cultivation  would  have  produced  a 
greater  yield  must  be  left  to  conjecture  and  is  too  uncer- 
tain on  which  to  predicate  a  claim  for  damages.  There 
is  no  error  in  the  record  and  the  judgment  of  the  court 
below  is  afiirmed* 

Judgment  Affibmed. 


John  0*Leaby,  plaintifp  in  error,  v.  Henry  Iskey,  de- 
fendant IN  error. 

Trial  of  Appeals  in  District  Court.  When  an  appeal  is  taken 
from  the  county  court  to  the  district  court,  the  case  is  to  be  tried 
in  the  appellate  court  upon  the  issues  that  were  presented  in  the 
court  from  which  the  appeal  is  taken. 

Error:  conflicting  testimony.  Where  there  is  a  direct 
conflict  in  the  testimony,  and  the  only  question  presented  is  the 
credibility  of  witnesses,  the  verdict  will  not  be  disturbed. 

Jg  Jgji        Error  to  the  district  court  for  Sarpy  county.    Tried 
below  before  Savage,  J. 

A.  M.  Bobbins,  for  plaintiff  in  error, 

John  Q.  G088,  for  defendant  in  error. 

Maxwell,  Ch.,  J. 

This  action  was  commenced  in  the  county  court  of 
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Sarpy  county,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  $499.83  and  costs.  The  defendant  appealed 
to  the  district  court,  where  judgment  was  rendered  in  his 
favor  for  seventy-one  cents.  A  motion  for  a  new  trial 
was  overruled  and  judgment  rendered  on  the  verdict. 
The  cause  is  brought  into  this  court  by  petition  in 
error. 

The  action  is  based  upon  certain  promissory  notes 
given  by  the  defendant  to  the  plaintiff.  The  answer  of 
the  defendant  in  the  county  court  was  that  he  had  paid 
the  notes  in  full.  In  the  district  court  he  pleaded  pay- 
ment and  also  a  set-off  for  the  sum  of  $542.00,  the  date 
of  the  items  running  from  1878  to  1877.  No  motion  was 
made  to  strike  the  alleged  set-off  out  of  the  answer,  and 
the  case  was  tried  upon  the  issue  thus  made.  Had 
a  motion  been  made  to  strike  the  set-off  out  of  the  answer, 
it  should  have  been  sustained.  Cases  are  to  be  tried  on 
the  same  issue  in  the  appellate  court  as  in  the  court  of 
original  jurisdiction,  with  the  exception  that  matter  aris- 
ing after  the  trial,  such  as  payment,  compromise, 
release,  etc.,  may  be  pleaded  as  a  defense  to  the  action. 
But  a  set-off,  arising  before  the  commencement  of  the 
action,  to  be  available  in  the  appellate  court,  must  have 
been  presented  to  the  court  below  for  its  adjudication. 
The  reason  is,  an  appeal,  when  a  bond  is  given  as  in  this 
case,  has  the  effect  to  vacate  the.  judgment  of  the  court 
below,  and  presents  the  same  issue  to  the  appellate  court, 
for  its  determination  as  was  presented  in  the  court 
below.  If  new  issues  can  be  raised  in  the  appellate  court 
it  is  not  a  trial  of  the  same  cause, — ^not  in  fact  an  appeal. 
An  appeal  brings  up  the  case  presented  in  the  court 
below  for  a  new  trial,  and  the  issues  cannot  be  changed 
in  the  appellate  court,  except  by  consent,  or  in  the  mar- 
ner  above  suggested.  Cases  are  to  be  tried  on  their 
merits,  then  if  either  party  is  dissatisfied  with  the  judg- 
ment  he   may   appeal.    But  if   he   fail   to  make   his 
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defense  and  allow  judgment  to  be  taken  against  him  by 
default,  and  f lul  to  have  the  default  set  aside,  and  make 
his  defense  in  an  action  tried  before  a  justice  of  the 
peace  or  in  the  county  court,  he  thereby  waives  his 
right  to  appeal.  Clendenning  v.  Crawford,  7  Neb.,  474. 
But  this  objection  is  waived  if  a  party  proceed  to  trial 
without  objection  upon  the  issue  as  made  by  the  plead- 
ings, and  as  there  is  no  objection  on  this  ground  it  cannot 
be  considered. 

The  questions  involved  in  this  case  are  questions 
of  fact,  and  to  a  great  extent  depend  upon  the  degree  of 
credit  to  be  given  to  the  witnesses.  The  testimony  of 
the  plaintiff  is  directly  at  variance  with  that  of  the 
defendant,  and  it  is  evident  that  the  testimony  of  both  of 
them  cannot  be  true.  This  being  the  case,  their  credibil- 
ity was  properly  submitted  to  the  jury,  and  we  see  no 
cause  to  disturb  the  verdict.  Whether  or  not  the  defend- 
ant is  entitled  to  recover  costs  under  section  102  of  the 
code  upon  his  set-off,  is  not  raised  by  the  record,  and 
in  any  event  the  remedy  is  by  motion  to  retax.  The 
judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
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Edward  P.  Wiloox,    plaintifp  in  erbob,    v. 
Draper,  defendant  in  error. 


Solomon 


Ouaranty.    A  direct  promise  of  guaranty  requires  no  notice  of 
acceptance. 

Error  to  the  district  court  for  Knox  county.  Tried 
below,  before  Barnes,  J.  The  facts  appear  in  the 
opinion. 

Nelson  J.  Cramer  and  R.  E,  W.  Spargus,  for  plaintiff 
in  error,   cited  Revised  Codes  of  Dakota,  (Civil  Code) 
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§§  1654,  1659,  1688,  1895.  SmUh  v.  Dann,  6  Hill,  (N, 
Y.)  548.  Union  Bank  v.  Custer  Executors,  8  New  York, 
203.  Douglass  v,  Howland,  24  Wendell,  85.  Whitney  v. 
Groot,  24  Id.,  82.  AUen  i\  Rightmere,  20  Johns,  865. 
Horsen  v.  Pike,  16  Ind.,  140.  McNaughton  v.  Conklin,  9 
Wis.,  9.  1  Parsons  on  Contracts,  478,  (note  i).  Id.,  14, 
(note  e).    Parsons  Mercantile  Law,  67, 

Solomon  Draper,  pro  se. 

1.  The  petition  should  have  contained  an  itemized 
statement  or  copy  of  bill  of  goods  iumished  Eldridge, 
Maxwell's  Pleading  and  Practice,  pp.  175-j6. 

2.  The  petition  should  have  contained  a  general  aver- 
ment of  notice  of  acceptance  of  the  guaranty.  See  Cen- 
trat  Savings  Bank  v.  Shrine,  48  Mo.,  456.  Lawrence  v. 
McColmount,  2  How.,  426.  Louisinlie  Manf'g  Co,  i\ 
Welch,  10  How.,  461.  2  Parsons  on  Contracts,  (sixth 
edition)  p.  13.  Smith  v.  Anthony,  5  Mo.,  504.  Douglas 
V.  Reynolds,  7  Pet.,  113.  Russell  v.  Clark,  7  Cranch,  69. 
Edmonson  v.  Drake,  5  Pet.  624.  Lee  v.  Dick,  10  Pet., 
482.  Txickerman  v.  French,  7  Me.,  115.  Bradley  r.  Ca- 
rey, 8  Me,,  284.  Craft  v.  Isham,  13  Conn.,  28.  Oajces  v. 
Weller,  13  Vt.,  106.  Lowry  v.  Adams,  22  Vt.,  166.  Bab- 
cock  V.  Bryant,  12  Pick.,  188.  Mussey  t?.  Rayner,  22 
Pick.,  223. 

Maxwell,  Ch.,  J. 

This  is  an  action  upon  a  guaranty,  of  which  the  fol- 
lowing is  a  copy. 

"Niobrara,  Neb.,  July  20th,  1878. 
E.  P.  Wilcox,  Esq.,  Yankton,  D.  T. 

Dear  Sir: — The  bearer  is  Mr.  F.  Eldridge,  of  our  town 
of  Niobrara.  He  wishes  to  buy  a  bill  of  lumber  for  a 
house  for  myself  and  will  want  a  short  time  on  part  of  it. 
If  you  will  accommodate  him  you  will  greatly  oblige  me 
and  I  will  see  you  paid  as  he  agrees.    Any  statement 
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that  he  makes  to  you  in  regard  to  you  and  your  brother 
starting  a  lumber  yard  here  and  purchasing  wheat,  you 
may  depend  upon.  We  are  all  quite  anxious  to  have  you 
go  into  that  business  here. 

Very  EespectfuUy, 

S.  Draper.'' 

The  petition  states,  that  on  the  faith  of  this  guaranty, 
the  plaintiff,  on  the  24th  of  July,  1878,  sold  to  said  El- 
dridge  a  bill  of  lumber  for  the  defendant's  house,  amount- 
ing to  the  sum  of  $182.65,  $50.00  being  paid  at  the  time 
of  receiving  said  lumber,  and  a  credit  of  thirty  days  being 
given  for  the  balance ;  that  Eldridge  executed  a  promis- 
sory note  for  $132.65,  payable  at  the  First  National  Bank 
of  Yankton,  in  thirty  days  from  July  24th,  1878 ;  that  no 
part  of  the  same  has  been  paid,  and  that  after  said  note 
became  due,  the  plaintiff  recovered  judgment  against  El- 
dridge for  the  amount  of  same ;  that  an  execution  was 
duly  issued  on  said  judgment  and  returned  wholly  unsat- 
isfied, etc.  A  demurrer  to  the  petition  was  sustained  in 
the  court  below  and  the  action  dismissed.  The  cause  is 
brought  into  this  court  by  petition  in  error. 

There  is  no  allegation  in  the  petition  that  Draper  was 
notified  of  the  acceptance  of  the  guaranty.  And  it  is 
claimed  that  such  an  allegation  is  necessary  to  entitle 
the  plaintiff  to  recover. 

In  Douglas  v,  Reynolds,  7  Peters,  llS-129,  the  action 
was  upon  the  following  guaranty : 

*'PoRT  Gibson,  December,  1807. 

MssfeRs.  Reynolds,  Byrne  &  Co., 

Gentlemen :  Our  friend,  Mr.  Chester  Haring,  to  assist 
him  in  business,  may  require  your  aid  from  time  to  time, 
-either  by  acceptance  or  endorsement  of  his  paper,  or  ad- 
vances in  cash.  In  order  to  save  you  from  harm  in  so 
doing,  we  do  hereby  bind  ourselves,  severally  and  jointly, 
to  be  responsible  to  you  at  any  time  for  a  sum  not  exceed- 
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ing  eight  thousand  dollars,  should  the  said  Chester  Ear- 
ing fail  to  do  so.        Your  obedient  servants, 

James  S.  Douglass, 
Thomas  G.  Singleton, 
Thomas  Going."  • 
On  the  trial  of  the  cause  in  the  circuit  court  the  defend- 
ants asked  the  court  to  instruct  the  jury  "that  to  entitle 
the  plaintiffs  to  recover  on  said  letters  of  guaranty, 
they  must  prove  that  notice  had  been  given,  in  a  rea- 
sonable time  after  said  letters  of  guaranty  had  been 
accepted  by  them,  to  the  defendants  that  the  same 
had  been  accepted."  The  opinion  of  the  court  was  deliv- 
ered by  Story,  J.,  who  says:  '*It  is  suflBcient  for  us  to 
dieclare,  that  in  point  of  law  the  instruction  asked  '^as 
correct  and  ought  to  have  been  given.  A  party  giving  a 
letter  of  guaranty  has  a  right  to  know  whether  it  is 
accepted  or  not.  It  may  be  most  material,  not  only  as  to 
his  resi)on8ibility,  but  as  to  his  future  rights  and  pro- 
ceedings. It  may  regulate  in  a  great  measure  his  course 
of  conduct  and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  favor  it  is  given."  The  judgment  was  re- 
versed, because  of  this  and  an  erroneous  instruction 
given.  The  case  was  again  before  the  court  in  1888,  .and 
is  reported  in  12  Peters,  497-506,  and  the  rule  as  to  notice 
adhered  to. 

In  Lee  v.  Dick,  10  Peters,  482,  the  action  was  brought 
on  the  following  guaranty,  contained  in  a  letter  addressed 
to  the  plaintiffs: 

''Gentlemen  :  Nightingale  and  Dexter  of  Henry  county, 
Tenn.,  wish  to  draw  on  you  at  six  and  eight  months.  You 
will  please  accept  their  draft  for  $2,000.00,  and  we  do 
hereby  guaranty  the  punctual  repayment  of  it."  It  was 
held  that  the  party  accepting  was  bound  to  give  notice 
of  his  intention  to  accept  and  act  under  the  guaranty,  if 
not  at  once,  at  least  within  a  reasonable  time. 
In  Adams  v.  Jones,  12  Peters,  207,  Story,  J.,  in  deliver* 
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ing  the  opinion  of  the  court  says :  "We  are  all  of  th« 
opinion  that  notice  is  necessary ;  and  that  is  not  now  an 
open  question  in  this  court,  after  the  decisions  which 
have  been  made  in  RusseU  r.  Clarke,  7  Granch,  69;  Ed- 
mundson  v.  Drake,  5  Peters,  624 ;  Douglass  r.  Reynolds,  7 
Peters,  113 ;  Lee  i\  Dick,  10  Peters,  482,  and -again  recog- 
nizing it  at  the  present  term  in  the  case  of  Reynolds  v. 
Douglass.  It  is  in  itself  a  reasonable  rule,  enabling  the 
guarantor  to  know  the  nature  and  extent  of  his  liability, 
to  exercise  due  vigilance  in  guarding  himself  against  los- 
ses, which  might  otherwise  be  unknown  to  him,  and  to 
avail  himself  of  the  appropriate  means  in  law  and  equity, 
to  compel  the  other  parties  to  discharge  him  from  future 
responfiibility." 

In  the  case  of  the  Louisville  Manf'g  Co,  v.  Welch,  10 
Howard,  461-476,  the  court  say:  **The  rule  requiring 
this  notice  within  a  reasonable  time  after  the  acceptance, 
is  absolute  and  imperative  in  this  court,  according  to  all 
the  cases ;  it  is  deemed  essential  to  the  inception,  of  the 
contract." 

These  decisions  have  been  followed  by  the  courts  of  a 
number  of  the  states.  Mussey  r.  Raynor,  22  Pick*,  223. 
Kay  V,  AUen,  9  Barr.,  320.  Kinchela  v.  Holmes,  7 
B,  Monroe,  6.  Lowe  r.  Beckwith,  14  Id.,  184.  Taylor  v. 
Wetmore,  10  Ohio,  490.  Rankiyi  v.  ChiMs,  9  Mo.,  674. 
Lawson  v,  Townes,  2  Ala.,  373.  Walker  v.  Forbes,  25  Id., 
139.  Fay  i\  HaU,  Id.,  704.  HUl  v,  Calvin,  4  How., 
(Miss.,)  231. 

An  examination  of  these  cases  will  show  that  no 
distinction  is  made  between  a  guaranty  and  an  offer  of 
guaranty.  The  same  rule  is  applied  to  both.  It  will  also 
be  found  tBat  there  is  great  uncertainty  as  to  what 
in  point  of  time  will  be  suiBQcient  notice,  and  what  will 
dispense  with  it  altogether. 

In  Douglass  v.  Rowland,  24  Wend.,  36 — 49,  it  is  denied 
ihat  this  doctune  has  the  sanction  of  the  courts  of  Eng- 
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land,  or  is  founded  on  correct  principles.  Cowen,  J.,  in 
reviewing  the  authorities  as  to  notice,  where  the  parties 
are  acting  under  commercial  guaranties,  shows  that  the 
cases  holding  notice  to  be  necessary  are  not  sanctioned 
by  the  principles  of  common  or  commercial  law,  but 
must  stand  ujwn  the  reason  of  the  rule.  He  says :  "  I 
am  aware  that  there  are  a  class  of  cases  which  hold 
that  under  a  contract  guaranteeing  a  debt,  yet  to  be  made 
by  another,  the  guarantor  is  not  liable  to  a  suit  without 
notice  that  the  guaranty  has  been  accepted  and  acted 
upon.  Indeed,  they  go  farther;  if  notice  of  accepting 
the  guaranty  be  not  given  within  a  reasonable  time,  no 
debt  whatever  arises.  Bahcock  v,  Bryant,  12  Pick,  188, 
I  will  only  say,  that  these  cases  have  no  foundation  in 
English  jurisprudence,  where  the  adjudications  are 
numerous  and  clear  the  other  way.  Harris  v.  Ferrand, 
Hardr.,  86,  42.  In  Com.  Tit.  Plead.  C,  75,  it  is  said  on  a 
promise  to  pay,  on  the  performance  of  an  act  by  the 
promisee  to  a  third  person,  the  promisee  need  not  give 
any  notice ;  for  the  promisor  takes  it  on  himself  to  get 
notice  at  his  peril.  And  vide  as  to  a  guaranty  of  a  debt 
already  due.  Warrington  v.  Fv/rber,  8  East,  242.  Swin- 
yard  v.  Bowes,  5  Maule  &  SeL,  62.  All  the  cases  requir- 
ing mere  guarantors  to  be  treated  as  endorsers,  rest  on 
dicta  of  two  distinguished  American  judges,  in  cases  of 
mixed  character,  where  the  defense,  it  was  agreed,  would 
be  complete,  independent  of  any  such  groujfd.  Marshall, 
Ch.  J.,  in  Btt^sselv.  Clarks,  Exrs,  7  Cranch,  69,  72;  Story 
J.,  in  Cremer  v.  Higginson,  1  Mason,  828,  840 ;  Russel  v. 
Perkins,  Id.,  868,  871 ;  and  Rapelye  v.  Bailey,  8  Conn.  B., 
438.  The  counsel  cited  no  English  books,  and  all  the 
learned  court  found  there  was  one  case,  m  which  they 
remark,,  that  Eyre.,  C.  J.,  seemed  to  have  been  of  opin- 
ion that,  in  guaranties  for  good  behavior,  notice  of  any 
embezzlement  ought  to  be  given  in  a  reasonable  time. 
Peel  V.  Tatlock^  1  Bos.  &  Pull.,  419.     The  decision  was 
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finally  rested  on  the  dictum  of  Chief  Justice  Marshall, 
and  was  very  strong  in  favor  of  the  guarantor.  It  was  on 
a  guaranty  to  pay  for  goods  deliverable  to  another,  on 
such  terms  as  the  guarantee  and  the  principal  should 
agree  on,  if  the  principal  did  not  pay;'  and  though 
strictly  followed  by  a  sale  and  delivery  to  the  principal 
and  a  default  on  his  part  to  pay,  it  was  held  that 
no  action  would  lie;  at  least,  till  notice  of  the  cir- 
cumstances had  been  given  by  the  plaintiff  to  the 
surety.  Other  cases  hold  guarantees  of  this  char- 
acter to  almost  the  same  degree  of  strictness  in 
giving  notice  to  guarantors,  as  the  law  merchant  has 
introduced  between  indorsees  and  indorsers.  Green  v. 
Dodge,  2  Ham.  R.,  430,  489,  440;  Norton  v.  Eastman,  4 
Greenl.  R.,  521.  In  the  latter  case,  a  like  principle  was 
imputed  to  a  decision  of  this  court  in  Stafford  v.  Low,  16 
Johns.,  67.  The  latter,  however,  merely  holds  that  a 
declaration  made  to  another  of  a  willingness  to  become 
a  guarantor,  if  required,  would  not  render  the  declarant 
liable  as  a  guarantor,  without  a  compliance  with  the  ex- 
press condition,  which  means  giving  notice.  In  short, 
thfl.t  the  letter  on  which  the  plaintiff  based  his  claim 
did  not  amount  to  a  guaranty.  Id.  69,  70.  Mclver  v. 
Richardson,  4  Maule  &  Selw.,  667,  was  there  cited  as  a 
case  of  similar  character.  Beekman  v.  Hale,  17  Johns. 
R.,  134,  puts  both  of  the  former  cases  on  that  footing, 
and  acts  upon  them,  adding,  there  must  be  notice  or  a 
subsequent  consent  to  become  a  guarantee.  Such  cases 
are  exceptions  to  the  general  rule,  that  notice  is  not 
required.  They  are  cases  of  express  condition,  like 
Birks  v.  Tippet,  already  cited  from  Saunders.  And  rufe 
1  Saund.,  38  note,  (2) ;  Com.  Dig.  Plead.  C,  69,  It  is 
proper  to  say  that  this  place  in  Comyn's  Digest  is  cited 
by  Putnam,  J.,  in  Bahcock  v.  Bryant.  But  the  cases  cited 
by  Comyn  are  like  those  in  the  note  1  Saund.  38,  where 
the  request  or  notice  is  expressly  required.    "  There," 


NOVEMBER  TERM,  1881.  146 


Wilcox  V.  Draper. 


says  Sergeant  Williams,  "the  request  is  parcel  of  the 
contract,'*  All  the  cases  cited  by  him  are  of  collateral 
matters,  to  be  done  on  request,  by  the  very  words  of  the 
contract,  and  even  these  cases  do  not  extend  to  a  proper 
debt  or  duty  of  the  party  promising.  There,  though  he 
by  words,  make  the  request  or  notice  a  condition,  yet  the 
bringing  of  the  action  is  a  sufl&cient  notice,  and  such  is 
the  very  first  case  cited  in  the  note.  Yelv.  66.  Vide 
Com.  Dig.  Plead.  C,  70.  I  forbear  to  search  further  for 
the  English  hiw,  after  the  admission  implied  by  Douglass 
V.  Reynolds^  7  Peters,  113,  125.  The  question  was  there 
examined  by  Mr.  Justice  Story.  The  only  English  cases 
cited  by  him,  are :  Oxley  v.  Young,  2  H.  Black,  618,  and 
Peel  i\  Tatlock,  the  latter  being  also  noticed,  as  men- 
tioned before,  by  the  supreme  court  of  Connecticut.  In 
Oxley  V,  Young,  the  surety  was  liolden  liable ;  and  I  do 
not  find  any  countenance  given  to  the  idea,  that  notice 
was  necessary  by  way  of  condition.  The  defendant 
ordered  goods  for  another,  and  guaranteed  that  he  should 
pay  for  them.  They  were  accordingly  shipped  to  him  by 
the  plaintiff,  the  guarantee.  It  is  true  that  notice  of  the 
shipment  was  given  to  the  defendant ;  and  he  sought  to 
raise  a  defense,  on  the  subsequent  neglect  of  the  vendor. 
Eyre,  C.  J.,  said  the  right  to  sue  on  the  guaranty 
attached  when  the  order  was  put  in  a  train  for  execu- 
tion, subject  to  its  being  actually  executed;  and  the 
right  could  not  be  divested,  even  by  the  wilful  neglect  of 
the  vendor.  As  to  Peel  i\  Tatlock,  it  has  been  impossible 
for  me  to  perceive  that  even  an  intimation  was  intended 
of  notice  being  essential.  The  difBculty  felt  by  Eyre,  C, 
J.,  seems  to  have  been,  whether  the  creditor  had  not 
defrauded  the  guarantor  by  industrious  concealment.  I 
may  then,  I  think,  repeat  with  great  confidence,  that  all 
the  cases  requiring  notice  are  American,  and  depart  from 
the  rule  of  the  common  law.  Douglass  r.  Reynolds  may 
be  sustained  by  the  dictum  of  C.  J.  Marshall;  and 
10 
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indeed  by  Edmunchtori  r.  Drake,  5  Pet.,  624,  where  the 
court,  with  that  learned  chief  justice  at  its  head,  carried 
the  dictum  into  a  direct  adjudication.  No  English  case 
is  claimed  by  Mr.  Justice  Story,  in  any  of  his  decisions, 
as  sustaining  the  doctrine  in  the  least.  G.  J.  Marshall 
does  not  even  cite  one  in  his  opinions.  The  short  answer 
which  English  cases,  decided  long  before  our  revolution, 
furnish,  is,  that  the  guarantor,  by  inquiring  of  his  prin- 
cipal, with  whom  he  is  presumed  to  be  on  intimate 
terms,  may  inform  himself  perfectly,  whether  the  guar- 
anty were  accepted,  the  conditions  fulfilled,  and  payment 
made.  Where  that  can  be  done,  the  cases  all  hold  that 
notice  is  not  necessary,  even  as  preliminary  to  the  bring- 
ing of  an  action,  much  less  to  found  a  right  of  action. 
The  only  exception  is  the  well  known  one  of  collateral 
parties  to  bills  of  exchange  or  promissory  notes.  Vide 
PhUlips  V.  Astling,  2  Taunt.,  206." 

The  supreme  court  of  Ohio  in  Powers  and  Weightman 
V.  Bumcratz,  12  Ohio  State,  284,  after  quoting  fi,  portion 
of  the  above  opinion,  say :  "  We  have  carefully  exam- 
ined the  cases  of  Oxley  v.  Young,  2  H.  BL,  618,  and  Peel 
V.  Tatlock,  1  Bos.  &  Pull.,  419,  and  cannot  see  how  the 
fairness  aiid  correctness  of  the  comment  upon  them  of 
Co  wen,  J.,  before  quoted,  can  be  denied  or  disputed.  If 
there  be  English  cases  sustaining  the  doctrine  of  Doug^ 
las  i\  Reynolds,  they  have  not  been  cited  in  the  decisions 
of  the  courts  of  the  United  States.  In  several  of  the 
cases  decided  in  the  state  courts  English  cases  are  cited. 
In  Craft  v.  Isham,  18  Conn.,  28,  89,  which,  though 
decided  before  Douglass  v.  Rowland,  had  not  been 
reported,  and  is  therefore  not  referred  to  by  Cowen,  J.,  it 
is  said,  as  to  the  decisions  in  Douglass  v,  Reynolds,  and 
Adams  v.  Jones,  that,  "  so  far  from  being  opposed  to,  or 
tmsupported  by,  authorities,  they  are  founded  on  princi- 
ples which  have  long  since  been  settled,  and  are  familiar 
in  Westminster  Hall.  We  barely  refer  to  the  authoriticB." 
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The  cases  cited  are :  Mclver  v,  Richardson,  1  Maul  & 
Sel,  557;  Gaunt  v.  Hill,  1  Stark.  Ca.,  10;  Syrtions  v. 
Want,  2  Stark.  Ca.,  371 ;  Payne  v.  Ives,  3  Dowl.  &  Ey., 
€64;  Glyn  v.  Hertel,  8  Taunt.,  208;  Bacon  v.  CTicsncy, 
1  Stark.  Ca.,  192;  Comhe  v.  Wolf,  8  Bing.,  156;  Phillijys 
V.  Astling,  2  Taunt.,  206 ;  Morris  v.  Cleashy,  4  Maul.  & 
SeL,  566.  The  bearing  on  the  point  of  some  of  these 
<5ases  it  is  difficult  to  perceive.  Bacon  v.  Chesney  was 
the  case  of  a  guaranty  for  goods  to  be  sold  on  eighteen 
months  credit,  and  it  was  claimed  that  there  had  been  a 
credit  of  only  twelve,  but  it  being  shown  there  was  a  mis- 
take, the  plaintiff  recovered.  In  Coomhe  t\  Woolf,  the 
guarantor  was  held  to  be  discharged  by  the  giving  time 
without  his  consent.  In  Phillips  v.  Astling,  the  guaranty 
was  the  price  of  goods  to  be  paid  by  a  bill,  and  the  ques- 
tion was  as  to  notice  of  its  non-payment.  In  Morris  t\ 
Cleashy,  there  had  been  a  sale  by  a  factor  on  a  del  credere 
commission.  It  was  said  such  a  commission  pre-sup- 
poses  a  guaranty,  and  that  the  obligation  of  the  factor 
arises  on  the  guaranty.  "  The  guarantor  is  to  answer  for 
the  solvency  of  the  vendee,  and  to  pay  the  money,  if  the 
vendee  does  not ;  on  the  failure  of  the  vendee  he  is  to 
stand  in  his  place,  and  to  make  his  default  good.  Where 
the  form  of  the  action  makes  it  necessary  to  declare 
upon  the  guaranty,  application  to  the  principal  must  be 
stated  on  the  record.  In  all  cases  it  must,  if  required,  be 
proved,  though  in  the  case  of  a  foreigner,  very  slight 
evidence  may  be  sufficient."  4  M.  &  S.,  574.  It  will  be 
seen  that  in  none  of  these  cases  is  there  anything  as  to 
the  acceptance  of  a  guaranty,  and  so  far  as  any  of  them 
bear  on  the  doctrine  of  notice  imposed  by  the  contract, 
and  that  in  reference  to  a  collateral  liability  for  the  pay- 
ment of  a  bill  of  exchange.    2  Taunt.,  206." 

The  supreme  court  of  Ohio  in  the  case  cited,  after  an 
elaborate  review  of  the  cases,  overruled  Taylor  v.  Wet- 
more,  10  Ohio,  490.    The  court  say,  page  262 :    "We  are 
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aware  of  the  importance  of  adhering  to  former  decisions, 
but  do  not  think  we  are  bound  by  an  opinion  which  it  was 
not  necessary  to  expreps  and  evidently  was  expressed 
without  a  thorough  consideration  of  the  question." 

The  guaranty  in  Mclver  v.  Richardson,  was  in  these 
words :  "I  understand  A.  &  Co,,  have  given  you  an  order 
for  rigging,  etc.,  which  will  amount  to  about  four  thou- 
sand pounds.  I  can  assure  you  from  what  I  know  of 
A's  honor  and  probity,  you  will  be  perfectly  safe  in  cred- 
iting them  to  that  amount ;  indeed  I  have  no  objection  to 
guaranty  you  against  any  lobS  from  giving  them  this 
credit."  The  court  say  the  question  was  "whether  the 
paper  imports  to  be  a  perfect  and  conclusive  guaranty. 
The  paper  therefore  must  be  construed  according  to  the 
plain  natural  import  of  its  terms.  The  import  is,  that 
the  party  signing  it  understood  that  A.  &  Co.  had  given 
an  order  for  goods  amounting  to  about  jE4, 000.00 ;  that 
this  order  remained  unexecuted ;  and  then,  as  if  a  ques- 
tion had  been  put  to  the  defendant  respecting  the  honor 
or  probity  of  A.  &  Co.,  the  defendant  says :  I  assure  you 
from  what  I  know  of  A.  you  will  be  perfectly  safe  in  cred- 
iting them  to  that  amount ;  and  then  added :  indeed,  I 
have  no  objection  to  guaranty  you  against  any  loss  from 
giving  them  credit ;  which  words  import,  that  if  applica- 
tion was  made  he  would  guaranty,  etc.  Considering  this 
as  a  mere  overture  to  guaranty,  it  appears  to  us  that  the 
defendant  ought  to  have  had  notice  that  it  was  so 
regarded,  and  meant  to  be  accepted,  or  that  there  should 
have  been  a  subsequent  assent  on  his  part  to  convert  it 
into  a  conclusive  guaranty."    1  M.  &  S.,  563. 

In  Symons  v.  Wimt,  2  Stark.,  871,  the  offer  of  guaranty 
was  as  follows:  ''I  have  no  objection  to  guaranty  the 
payment  of  the  rent  as  far  as  that  of  each  quarter  during 
Mr.  T.  Want's  continuance  in  possession."  The  court 
directed  a  non-suit  upon  the  ground  that  it  was  a  mere 
offer  to  guaranty,  and  no  request  to  guarantee  or  notice 
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of  acceptance  of  the  offer  was  proved.  See  also  Mozley 
r.  Tinkler,  1  C,  and  M.,  692. 

But  it  may  be  said  that  the  guaranty  in  this  ease 
being  indefinite  as  to  the  amount  of  the  debt,  and 
time  for  which  credit  should  be  given,  notice  was  there- 
fore required.  This  question  was  raised  in  Powers 
and  Weiglitman  v.  Bumcratz.  The  court  say,  pages 
291-2:  ''We  have  examined  some  of  those  cases,  in 
which  the  guaranty  being  indefinite  as  to  the  amount 
and  time  of  the  advances,  something  might  be  expected 
in  the  pleadings,  or  points  made,  as  to  the  notice  of  the 
acceptance  of  the  guaranty,  but  nothing  of  the  kind  ap- 
pears. Johnson  v.  Nichols,  1  C.  B.,  251.  Chapman  i\ 
Sutton,  2  Id.,  634.  Boyd  v.  Moyle,  Id.,  644.  Martin  i\ 
Wright,  6  Q.  B.,  917.  Bell  v.  W.  P.  Bank  of  England,  9 
C.  B„  154.  Harlor  v.  Carpenter,  3  J.  Scott,  172.  Hitch- 
cock V.  Humfrey,  5  M.  &  G.,  659.  Mayer  t\  Isaac,  6  M. 
&  W.,  606.  Liverpool  Borough  Bank  v.  Eccles,  4  H.  &  N. 
Exch.  139.    Allen  i\  Kenning,  9  Bingh.,  618. 

In  the  case  of  White  v.  Woodward,  5  C.  B.,  810,  814,  it 
was  claimed  by  counsel  that :  '*The  declaration  should 
have  averred  notice  to  the  defendant  within  a  reasonable 
time  after  the  supply  of  the  goods."  He  said  this  question 
was  first  broached  in  Peel  v.  Tatlock,  1  B.  &  P.  419,  and  no- 
tice held  necessary  by  Br.  Story  in  Cremer  v,  Higginson, 
1  Mason,  323,  and  1  Story,  E.  22,  33.  Cresswell,  J.,  said  : 
"Suppose  the  defendant  had  no  notice  of  the  supply  to 
Slater,  and  no  notice  of  the  non-payment  by  him,  until 
the  amount  was  demanded  of  him.  What  then  ?"  The 
counsel  replied :  ''The  demand,  if  within  a  reasonable 
time,  would  be  notice."  Wilde,  C.  J.,  "You  do  not  show 
that  it  was  not  within  a  reasonable  time.  The  defendant 
was  liable  ipso  facto,  upon  Slater's  failure  to  pay."  Such 
is  the  only  mention  of  the  doctrine  as  to  notice  of  acting 
on  a  guaranty,  we  have  been  able  to  find  in  the  English 
reports." 
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In  the  case  of  Smith  v.  Dann,  6  Hilli  543,  the  guaranty 
was  as  follows : 

"Avon,  October  10,  1840, 

Messrs.  E.  F.  Smith  &  Co., 

Gentlemen :  If  you  will  1^*  Messrs.  Steele  &  Wall  of 
this  village,  grocers  and  bakers,  have  one  hundred  dollars 
in  goods  at  your  store  on  a  credit  of  three  months,  you 
may  regard  me  aff  guarantying  the  payment. 

Yours  Truly, 

Amos  Dann." 

It  was  held  that  no  notice  was  necessary.  The  court 
say :  ''The  defendant  invited  the  plaintiffs  to  sell  goods 
to  Steele  and  Wall,  on  his  promise  to  guaranty  the  pay- 
ment of  the  debt.  The  plaintiffs  assented  and  delivered 
the  goods.  The  proposition  of  one  party  was  accepted  by 
the  other ;  and  according  to  our  notions  of  the  law,  this 
made  a  complete  contract.  Nothing  further  was  neces- 
sary to  its  consummation.  If  the  defendant  wanted 
notice,  and  did  not  get  it  from  the  persons  whom  he 
thought  worthy  of  credit,  it  was  his  business  to  enquire 
and  ascertain  what  had  been  done.  There  is  nothing  in 
the  defendant's  undertaking  which  looks  like  a  condition, 
or  even  a  request,  that  the  plaintiff  should  give  him  notice 
if  they  acted  upon  the  guaranty ;  and  there  is  no  princi- 
ple upon  which  we  can  hold  that  notice  was  an  essential 
element  of  the  contract.  *  *  *  The  cases  of  Beck- 
m^an  v.  Hale,  17  Johns,  134,  and  Stafford  v.  Low,  16  Id.,  67, 
went  upon  the  ground  that  there  was  nothing  more  than 
an  Overture  or  proposition.  But  here  the  undertaking 
was  absolute." 

In  the  case  of  the  Union  Bank  i\  Coster's  Executors,  3 
Comstock  208,  the  letter  of  credit  and  guaranty  were  as 
follows : 

"New  York,  29th  May,  1841. 
Sir;  We  hereby  agree  to  accept  and  pay  at  maturity 
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any  draft  or  drafts  on  us  at  sixty  days  sight,  issued  by 
Messrs.  Kohn,  Daron  &  Co.,  of  your  city,  to  the  extent  of 
twenty-five  thousand  dollars,  and  negotiated  through 
your  bank.    We  are  respectfully,  sir. 

Your  obedient  servants, 

Hecksher  &  Coster." 

At  the  foot  of  the  letter  of  credit  was  the  following 
guaranty :  "  I  hereby  guarantee  the  due  acceptance  and 
payment  of  any  draft  issued  in  pursuance  of  the  above 
credit,  John  G.  Coster.'*  The  court  say:  "We  must 
hold  the  law  to  be  settled  in  this  state  that  where  the 
guaranty  is  absolute,  no  notice  of  acceptance  is  neces- 
sary. Judge  Cowen  in  Douglass  v.  Hoivland,  24  Wend., 
85,  and  Judge  Bronson  in  Smith  v.  Danny  6  Hill,  543,  ex- 
amined the  cases  at  length  upon  this  question,  and 
showed  conclusively  that  by  the  common  law  no  notice 
of  the  acceptance  of  any  contract  was  necessary  to  make 
it  binding,  unless  it  be  made  a  condition  of  the  contract 
itself,  and  that  contracts  of  guaranty  do  not  differ  in  that 
respect  from  other  contracts. 

In  Cannan  v.  EUege,  40  Iowa,  407,  and  Case  d-  Co,  v. 
Howard,  41  Id.,  479,  it  was  held  that  a  direct  promise  of 
guaranty  requires  no  notice  of  acceptance.  See  also 
Farmers  <&  Mechanics  Bank  r.  Kerchival,  2  Mich.,  504 ; 
Thrasher  V.  Ely,  2  S.  &  M.,  141 ;  Williams  v.  Stanton,  5 
Id.,  347;  Wadsworth  v.  Allen,  8  Grattan,  504;  Moore  r. 
Holt,  10  Id.,  284—296 ;  2  Am.  Leading  Cases,  108. 

The  question  here  involved  is  presented  to  this  court 
for  the  first  time.  A  desire  to  conform  our  rulings, 
where  the  authorities  are  conflicting,  to  those  of  the 
supreme  court  of  the  United  States,  and  thus  secure 
uniformity  of  decisions,  inclines  us  to  follow  the  cases 
decided  by  that  court.  But  it  is  of  much  greater  import- 
ance that  decisions  shall  be  based  upon  sound  principles 
and  correct  law.  The  rule  as  to  notice  in  case  of  guar- 
anty was  unknown  to  the  common  law,  yet  it  is  sought 
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to  engraft  it  on  our  jurisprudence  as  a  common  law  rule, 
— ^to  attach  conditions  to  the  contract  of  guaranty  which 
are  not  applied  to  other  contracts.  When  a  proposition 
of  guaranty  of  one  party  is  accepted  by  the  other,  this 
makes  a  complete  contract.  The  proposition  is  made 
to  the  person  of  whom  the  credit  is  desired,  and  he 
accepts  it.  Upon  what  principles  of  law  can  it  be  said 
that  this  proposition,  which  was  intended  to  be  accepted 
and  to  take  effect  from  that  date,  should  not  be  binding 
on  the  guarantor  without  notice  ?  The  guarantor  makes 
the  person  whom  he  vouches  for  and  thinks  worthy  of 
credit,  so  far  his  agent  as  to  transmit  the  written  guar- 
anty by  him.  Is  it  not  the  business  of  the  guarantor 
to  enquire  of  him  about  what  has  been  done  under  the 
guaranty?  We  think  it  is.  We  therefore  hold  that  a 
direct  promise  of  guaranty  requires  no  notice  of  accept- 
ance. The  judgment  of  the  district  court  is  reversed 
And  the  cause  remanded  for  further  proceedings. 

Bevebsed  and  Remanped. 


la  1621 

12  124l 
12  15S 
87  3111 
I  19  152 
I  36  7R1- 
I  IS  1!V3 
I41512 

12  IB2 

48  610 


;  12  152 
50  067 


Alfred  Harbison,  appellee,  v.  David  McWhirtkr,  ap- 
pellant. 

Deed :  title.  A.  deed  of  i*eal  estate  executed,  witnessed  and 
doUvered,  ih  effectual  to  pass  title,  though  not  lawfully  acknowl- 
edged or  recorded. 

Appeal  from  York  county.    Tried  below  before  Post, 
J.    The  case  is  stated  in  the  opinion. 

Scott  d'  Conner,  for  appellant. 

1.  Title  passes  without  acknowledgment.    Burbank  v. 
EUis,  7  Neb.,  164. 

2.  If  the  **f unction  of  an  acknowledgment  is  to  auth- 
orize the  deed  to  be  given  in  evidence  ^iilaoMi  further 
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proof  of  its  execution,  and  to  entitle  it  to  be  recorded," 
and  if  "  the  acknowledgment  is  no  part  of  the  deed 
itself,"  then  further  proof  could  be  made  as  to  its  execu- 
tion, to  entitle  it  to  be  given  in  evidence  or  to  authorize 
its  registration,  and  as  a  necessary  sequence  the  deed  is 
not  void  for  the  reason  that  it  is  not  acknowledged,  nor 
because  the  notary  affixes  his  certificate  without  a  per- 
sonal appearance  of  the  grantor.  Then  this  deed  stands 
with  respect  to  rights  of  the  creditors  of  the  grantor  in 
the  light  of  a  prior  unrecorded  conveyance ;  and  it  is  not 
enough  for  the  plaintiff  to  show  merely  that  he  is  a  judg- 
ment creditor  of  the  grantor.  His  claim  must  be 
evidenced  by  some  instrument  required  to  he  recorded. 
Galway  v,  Malchow,  7  Neb.,  285.  The  case  of  Ilcelan  i\ 
Ho<igland,  10  Neb.,  513,  is  not  in  point  here. 

Montgomery  d-  Harlwiy  for  appellee. 

The  appellant  claims  that  the  deed  is  good  as  between 
the  parties.  That  is  not  the  issue ;  we  believe  it  is  as  void 
as  to  creditors  as  though^it  never  had  been  signed,  and 
especially  would  this  bfe  the  case  when  the  grantor  was 
insolvent,  and  the  grantee  connived  and  conspired  with 
another  to  place  upon  said  deed  a  false  and  fraudulent 
certificate  of  acknowledgment.  We  think  the  case  of 
Heelan  r.  Hoagland,  10  Neb.,  511,  fully  settles  this  case. 
The  same  law  applies  to  the  acknowledgment  of  deeds  of 
assignment  which  applies  to  general  conveyances  of  real 
estate. 

Cobb,  J. 

The  petition  in  the  court  below — after  setting  out  tlie 
recovery  of  a  judgment  by  the  plaintiff  against  one  John 
M.  Grant,  in  the  district  court  of  York  county,  at  the 
January  term,  1879 ;  that  there  had  previously  issued  an 
order  of  attachment  in  said  cause,  which  order  of 
attachment  had  been  levied  upon  certain  real  estate  of 
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said  John  M.  Grant,  including  the  lot  in  question ;  that 
after  the  rendition  of  said' judgment  an  order  of  sale  was 
issued  in  said  cause  out  of  said  court ;  that  said  real  es- 
ate  was^  under  said  orders  of  attachment  and  sale, 
offered  for  sale  by>  the  sheriflF  of  said  county  of  York, 
but  not  sold  for  the  want  of  bidders;  that  the  reason 
why  the  same  was  not  sold  was  that  the  said  John 
M.  Grant  had,  at  the  time  of  the  levy  of  said  order  of 
attachment  on  the  north  half,  etc.,  no  title  or  interest 
whatever  therein,  but  that  the  title  thereto  was  in  the 
United  States,  and  that  the  reason  why  lot  12,  in  block 
82,  was  not  sold  at  said  sale,  was  that  said  William 
McWhirter,  defendant,  caused  to  be  made  on  the  21st  day 
of  November,  1878,  a  pretended  deed  and  conveyance 
from  said  John  M.  Grant  to  him,  the  said  William 
WcWhirter,  grantee  to  and  for  said  lot  12,  in  block  32, 
in  said  town  of  New  York,  and  caused  said  deed  to  be  re- 
corded, thereby  casting  a  cloud  on  the  title  of  saiJ  lot, 
and  preventing  the  same  from  selling — charges  that  the 
said  deed  is  fraudulent  in  this,  that  said  defendant  Wil- 
liam McWhirter,  combined  and  conspired  with  one 
Henry  Kleinschmidt,  (a  notary  public),  to  make  and 
execute  a  false  and  fraudulent  certificate  of  acknowledg- 
ment to  said  deed  by  said  John  M.  Grant,  when  in  fact  and 
in  truth  said  Grant  did  not  appear  before  Henry  Klein- 
schmidt and  acknowledge  such  deed  of  conveyance  as 
aforesaid,  etc.,  and  that  said  Grant  is  insolvent. 

A  general  demurrer  to  the  petition  was  overruled,  and 
such  further  proceedings  had  that  a  judgment  was 
rendered  for  the  plaintiff.  ' 

It  will  readily  be  seen  that  the  plaintiflF  does  not 
attack  the  bojia  fides  of  the  execution  or  delivery  of  the 
deed,  either  on  the  part  of  the  grantor  or  grantee,  but 
only  the  acknowledgment  of  the  same.  So  that,  as  it 
appears  to  us,  the  case  turns  upon  the  single  question — 
does  the  title  to  real  estate  pass  by  the  proper  execution 
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and  delivery  of  a  deed,  or  does  the.  title  remain  in  a  state 
of  abeyance  or  suspension  until  the  deed  is  acknoiivledged 
and  recorded  ?  There  are  two  provisions  of  the  statute 
applicable  to  this  question.  The  first  is  found  in  chapter 
82  of  .the  Compiled  Statutes,  usually  called  the  statute  of 
frauds.  Section  three,  of  said  chapter,  is  as  follows: 
'*  No  estate  or  interest  in  land,  other  than  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over, 
or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned,  or  surren- 
dered or  declared,  unless  by  act  or  operation  of  law,  or  by 
a  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning  or  surrendering  the  same." 

Upon  the  language  of  this  section,  the  first  question 
must  be  answered  in  the  aflBrmative,  and  that  neither 
acknowledgment  or  recording  is  necessary  to  pass  the 
title  from  grantor  to  grantee. 

The  other  provision  referred  to,  section  one,  of  chap.  73, 
Comp.  Statutes,  provides  that :  "Deeds  of  real  estate  or  of 
any  interest  therein  in  this  state,  except  leases  for  one 
year  or  for  a  less  time,  must  be  signed  by  the  grantor, 
being  of  lawful  age,  in  the  presence  of  at  least  one  com- 
petent witness,  who  shall  subscribe  his  name  as  a  wit- 
ness thereto  and  be  acknowledged  or  proved,  and  recorded, 
as  directed  in  this  chapter," 

The  most  that  can  be  said  of  this  provision  is  that  it 
adds  one  to  the  requisite  qualities  of  a  deed  at  common 
law  —  that  it  be  witnessed.  A  deed  thus  executed  and 
delivered  is  clearly  good  and  effectual  to  pass  the  title  as 
between  the  parties  and  those  having  actual  notice  there- 
of. And  such  deed  with  immediate  actual  and  notorious 
physical  possession  of  the  granted  premises  under  it,  is 
good  against  all  the  world.  The  office  of  the  words : 
"and  be  acknowledged  or  proved  and  recorded,  as  directed 
in  this  chapter"  is  directory,  for  the  purpose  of  making 
such  deed  notice  to  persons  not  having  actual  notice^ 
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thereof,  in  the  absence  of  possession  by  tlie  grantee  un- 
der such  deed. 

As  before  stated  the  petition  contains  no  allegation  im- 
peaching the  conveyance  as  between  the  parties  thereto, 
nor  does  it  contain  the  necessary  allegations  to  give  the 
plaintiff  a  standing  in  a  court  of  equity,  being  deficient 
for  that  purpose  in  many  resjjects.  We  are  of  the  opinion 
therefpre  that  the  court  erred  in  its  judgment,  overruling 
the  demurrer  to  the  petition,  and  the  same  is  reversed 
and  the  cause  remanded    for   further   proceedings   in 

accordance  with  law. 

Reversed  and  Remanded. 


Amanda  B,  Noakes,  plaintiff  in  error,  v.  S.  S.  Switzer, 
and  others,  defendants  in  error. 

Trial  of  rlfirht  of  property:  undertaking.  In  an  attachment 
case  in  the  county  court  the  chattel  property  attaciied  was 
claimed  by  plaintiff  in  error,  a  third  party,  Proceedings  before 
a  justice  of  the  peace  for  trial  of  the  right  of  property.  The  jury 
found  the  right  of  property  in  the  claimant,  and  the  justice 
ordered  it  delivered  to  her.  \Vhereui>on  tlie  plaintiff  presented 
to  the  officer  executing  said  attachment  an  undertaking  signed 
by  three  persons,  not  by  herself,  binding  themselves  "to  the 
claimant  in  the  sum  of  two  hundred  and  ninety-four  dollars,  to 
the  effect  that  we  will  pay  all  damages  sustained  by  reason  of 
the  detention  or  sale  of  such  property."  On  suit  in  the  district 
court  by  the  said  claimant  against  the  signers  of  said  undertak- 
ing, the  district  court  ruled  out  the  undertaking,  when  offered 
by  the  plaintiff  as  evidence  to  the  jury.  Seld  error,  and  judgment 
for  defendants  therein  reversed. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J.  The  bill  of  exceptions  consists 
of  an  agreed  statement  of  facts,  as  follows : 

It  is  agreed  by  the  parties  that  by  an  order  of  attach- 
ment in  favor  of  John  Koskis  and  against  Thomas  L, 
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Noakes,  that  under  said  attachment  personal  property 
was  seized  as  the  property  of  Thomas  Noakes.  That  said 
attachment  was  issued  out  of  the  county  court,  and  that 
Amanda  Noakes  notified  the  sherijQF  that  she  claimed  said 
property  as  hers ;  and  that  such  proceedings  were  had  as 
that  the  trial  of  the  right  of  property  took  place  before  J, 
B.  Eutherford,  a  justice  of  the  peace  in  Gage  county,  Ne- 
braska, wherein  it  was  found  by  said  justice  that  the 
claimant,  Amanda  B,  Noakes,  was  the  owner  of  the  prop- 
erty, and  the  said  justice  ordered  the  return  of  the  prop-  \ 
erty  to  said  claimant,  as  provided  bylaw,  and  that  subse- 
quently thereto  the  defendants  executed  their  bond  in 
writing  to  the  claimant  as  follows : 

Whereas,  The  sheriff  of  Gage  county  has  caused  an 
order  of  attachment  to  be  levied  on  certain  personal  prop- 
erty, as  the  property  of  Thomas  Noakes  and  Thomas  L. 
Noakes,  and 

WhereaSy  A  portion  of  said  property  has  been  claimed 
by  Amanda  B.  Noakes,  to-wit :  One  sorrel  mare,  one  bay 
mare  named  Dolly,  one  bay  mare  named  Musty,  blind, 
one  double  light  harness,  one  double  buggy  and  one  heavy 
harness ;  and  ^ 

Whereas,  J.  B.  Kutherford  has,  by  an  order  based  upon 
a  finding  of  a  jury,  November  7th,  1870,  commanded  said 
sheriff  to  turn  over  said  property  to  said  claimant,  now 
therefore,  we  bind  ourselves  to  the  claimant  in  the  sum 
of  two  hundred  and  ninety-four  dollars,  to  the  effect  that 
we  will  pay  all  damages  sustained  by  reason  of  the  deten- 
tion or  sale  of  said  property, 

S.    S,    SwiTZER, 

G.  B,  Beynolds, 

Charles  S.  Schell, 

Approved  by  me  November  10th,  1879, 

Eugene  Mack, 
Sheriff  of  Gage  Co,,  Neb. 
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Plaintiff  oflFers  in  evidence  the  above  bond,  Defend- 
;ants  object  to  the  introduction  of  the  bond. 

First  Where  execution  issues  from  a  county  court,  as 
in  the  present  case,  the  statute  makes  no  provision  for 
the  execution  of  a  bond  to  the  claimant. 

Second,  That  the  statute  gives  a  complete,  full  and 
perfect  remedy  by  an  action  against  the  sheriff  and  his 
bondsmen,  and  that  any  bond  that  could  have  been  given 
or  executed  in  this  case,  should  have  been  made  to  the 
sheriff,  and  not  to  the  claimant. 

Third,  Where  the  statute  gives  a  remedy,  that  must 
be  pursued.  That  this  is  no  statutory  bond,  and  not  a 
bond  executed  in  pursuance  of  law,  and  a  failure  in  this 
action  would  be  no  bar  against  the  sheriff  and  his  bonds- 
men. 

Fourth.  That  the  petition  does  not  state  facts  suflSci- 
ent  to  constitute  a  cause  of  action,  with  or  without  the 
bond. 

Objection  sustained ;  plaintiffs  except  to  ruling  of  the 
court.  Bond  excluded.  Verdict  and  judgment  for 
defendants. 

Sabin  d  Smith  and  0.  P.  Mason,  for  plaintiff  in  error. 

1.  The  plaintiff's  petition  shows  that  the  property  was 
seized  by  virtue  of  an  order  of  attachment  issued  out  of 
the  county  court  of  Gage  county,  hence,  the  attachment 
on  which  the  property  was  taken  issued  from  a  court  of 
record.  This  undertaking  offered  in  evidence,  if  not  a  lit- 
tixal,  was  a  substantial  compliance  with  the  statute,  and 
should  have  been  admitted  in  evidence,  and  the  court 
below  erred  in  excluding  the  same.  Storms  v.  Eaton,  6 
Neb.,  453, 

2,  Sureties  in  an  undertaking  or  bond  of  this  char- 
acter, are  estopped  from  denying  the  recitals  in  the  un- 
dertaking. In  such  cases  the  estoppel  is  equitable  as 
well  as  legal,  because  it  would  be  unjust  to  permit  per- 
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sons  who  have  aided  another  to  obtain  the  property  of 
the  plaintiff  and  sell  and  apply  the  same  to  the  payment 
of  the  debt  of  a  stranger,  and  thus  obtain  the  property  of 
the  plaintiff  by  means  of  their  intervention  with  an  un- 
dertaking of  this  character,  to  denser  question  the 
recital  in  their  bond  after  it  was  too  late  to  correct 
the  error.  Herman  on  Estoppel",  273,  and  authorities 
cited, 

BtLsh  d  Richards,  for  defendants  in  error. 

1.  This  attachment  having  issued  out  of  the  county 
court  and  the  proceedings  being  the  same  as  proceedings 
imder  execution,  it  follows  that  the  law  must  be  complied 
with  in  that  respect.  Gen.  Stat.,  sec.  19,  p,  267,  The 
law  or  procedure,  when  the  execution  or  attachment  is 
issued  out  of  the  county  court  by  a  justice  of  the  peace,  is 
very  different  from  the  procedure  when  the  same  is  issued 
out  of  the  district  court.  We  are  aware,  however,  that 
the  constitution,  article  YI,  section  16,  also  6.  S.,  sec,  1, 
on  page  263,  provides  that  county  courts  are  courts  of 
record.  Notwithstanding  all  this  the  statute  in  these 
kind  of  cases  has  provided  the  procedure.  Hence  the 
ruling  and  judgment  of  the  court  below. 

2,  The  undertaking  was  properly  excluded.  The  pro- 
cedure to  try  right  of  property  should  have  been  had  un- 
der sec.  996-998,  instead  of  486-488,  By  section  govern- 
ing this  case,  if  sheriff  or  constable  sells  the  property,  he 
does  so  at  his  peril.  If  the  judgment  is  adverse  to  the 
judgment  creditor,  he  may  indemnify  the  constable  or 
sheriff,  when  the  constable  or  sheriff  may  disregard  the 
order  of  the  justice  in  relation  to  the  rights  of  the  claim- 
ant and  proceed  to  sell  the  property,  and  if  he  does  sell, 
notwithstanding  the  order  of  the  justice  to  deliver  the 
property  to  the  claimant,  such  constable  or  sheriff  will  be 
liable  to  the  suit  of  said  claimant.  State  t\  Powell,  10 
Neb.,  48.     Armstrong  r.  Ilervey,  11  Ohio  State,  527. 
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Claimant  has  a  remedy  at  law  against  sheriff  and  his 
bondsmen. 

Cobb,  J. 

Whatever  may  have  been  the  intention  of  the  legisla- 
ture in  providing  two  different  modes  of  proceeding  in 
cases  of  property  taken  on  execution  or  attachment  being 
claimed  by  third  persons,  one  applicable  to  proceedings 
in  courts  of  record,  and  the  other  to  proceedings  before 
justices  of  the  peace;  and,  although  the  provisions  of 
the  general  statute  makes  **  the  provisions  of  the  code  of 
civil  procedure,  relative  to  justices  of  the  peace,  where 
no  special  provision  is  made  in  this  sub-division,"  apply 
to  the  proceedings  in  all  civil  actions  prosecuted  before 
said  probate  judges,"  and  whatever  may  have  been  a 
correct  application  of  the  facts  presented  in  this  case, 
had  it  arisen  while  such  provisions  remained  unaffected 
by  subsequent  provisions,  it  is  very  clear  that  they  must 
now  be  construed  in  the  light  of  the  provisions  of  our 
present  constitution  applicable  thereto. 

Probate  courts  were  unknown  to  the  laws  of  this  state 
at  the  date  of  the  proceedmgs  in  this  case ;  they  having 
been  abolished  by  the  constitution  and  county  courts  pro- 
vided in  their  stead,  which  latter  courts  were  by  express 
provision  of  said  constitution  made  courts  of  record. 
Therefore  all  provisions  of  statute  applicable  to  courts  of 
record  in  general,  where  no  special  provision  to  the  con- 
trary exists,  must  be  held  to  apply  to  them.  And  as  the 
proceedings  on  the  part  of  the  plaintiff  in  error  appear 
to  have  been  substantially  in  accordance  with  such  pro- 
visions, we  think  the  district  court  erred  in  excluding  the 
undertaking  from  the  jury. 

While  the  undertaking  set  out  in  the  petition  and 
agreed  case  is  not  one  that  we  would  recommend  as 
a  model,  yej  the  defendants  in  error  fail  to  point  us  to  any 
respect  in  which  it  fails  to  comply  with  the  law,  and  we 
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think  that  it  embraces  all  the  substance  of  a  good 
undertaking,  and  is  binding  upon  the  parties  executing  it. 
The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  law. 

Reversed  and  Eemanded. 


James  Turner,  plaintiff  in  error,  v.  Joseph  Turner, 
defendant  in  error. 

1.  BUI  of  Exceptions.  A  referee  has  authority  to  sign  a  bill  of 
exceptions  which  may  contain  all  the  evidence  taken  by  him, 
but  to  be  available  where  objection  is  made  that  the  binding  is 
not  supported  by  the  evidence,  his  certiftcato  must  show  that 
the  bill  contains  all  the  evidence. 

2. .    Such  bill  of  exceptions  is  not  to  be  signed  by  thejudge, 

and  is  not  subject  to  the  provisions  of  section  311  of  the  code, 
for  settling  bills  of  exceptions. 

Error  to  the  district  court  for  Nuckolls  county. 

H.  W.  Short  li'  K.  Wyant,  for  plaintiff  in  error. 

D.  W.  Barker,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  for  an  account.  In  the  year  1880  the 
defendant  filed  a  petition  against  the  plaintiff  in  the  dis- 
trict court  of  Nuckolls  county,  to  recover  the  sum  of 
$2,273.62  with  interest,  and  costs.  An  itemized  copy  of 
the  account  is  set  out  as  an  exhibit  and  made  a  part  of 
the  petition.  The  plaintiff  in  error,  (defendant  in  the 
court  below),  in  his  answer  denies  the  facts  stated  in  the 
petition,  and  pleads  a  counter  claim  against  the  plaintiff 
for  the  sum  of  $3,586.85.  The  case  was  referred  by  con- 
sent to  J.  P.  Hammond,  clerk  of  the  district  court,  to 
11 
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take  the  testimony  and  find  the  facts.  Tne  plaintiff 
submitted  thirty-six  questions  to  the  referee  for  special 
findings,  and  the  findings  thereon  seem  to  be  satisfactory. 
The  referee  also  found  that  there  was  due  from  the  plain- 
tiff herein  to  the  defendant  a  balance  amounting  to 
$697.02.  The  plaintiff  herein  moved  to  set  aside  this 
report,  and  assigned  fourteen  grounds  of  objection,  nearly 
all  of  which  are  that  certain  findings  are  not  sustained  by 
the  evidence.  There  is  no  bill  of  exceptions  and  nothing 
before  us  from  which  we  can  determine  whether  the 
report  is  sustained  by  the  evidence  or  not.  There. is 
a  large  amount  of  testimony  which  purports  to  have  been 
taken  by  the  referee,  and  at  the  close  of  the  same  is  the 
following:  "  The  foregoing  evidence  was  taken  by 
referee  J.  P.  Hammond.*' 

Sec.  803  of  the  code  provides  that :  "  It  shall  be  the 
duty  of  the  referees  to  sign  any  true  exceptions  taken  to 
any  order  or  decision  by  them  made  in  the  case,  and 
return  the  same  with  their  report  to  the  court  making  the 
reference."  A  referee  is  here  given  authority  to  sign  a 
bill  of  exceptions,  and  this  bill  may  contain  all  the 
evidence,  and  must  do  so  if  necessary  to  determine  the 
questions  raised.  Such  a  bill  of  exceptions  is  not 
required  to  be  signed  by  the  judge,  but  by  the  referee 
alone,  and  is  not  subject  to  the  provisions  of  section  811 
of  the  code,  for  settling  bills  of  exceptions. 

In  the  case  at  bar  there  is  nothing  before  the  court 
showing  that  what  purports  to  be  a  bill  of  exceptions 
contains  all  evidence,  and  therefore  it  is  impossible  for 
us  to  review  the  findings.  The  evidence  in  the  record, 
however,  fully  sustains  the  judgment,  and  if  it  is  all  the 
evidence  in  the  case,  substantial  justice  has  been  done. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
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Peter  Jenal,  plaintifp  in  error,  v.  Thb  Green  Island         i  j2  m 
Draining  Co.,  defendant  in  error.  I  ^  ^ 

1«    103 
43   968 

Construction  of  Drains.    DraiuM  or  levees  for  the  reclamation  of  ill^lfro 

wet  or  overflowed  lands  can  be  constructed  across  the  lands  of  ,  45  894 

others,  and  the  cost  assessed  thereon,  except  by  consent,  only 
in  cases  where  the  public  welfare  will  be  subserved. 

Error  to  the  district  court  for  Cedar  county.  Tried 
below,  before  Barnes,  J.    The  opinion  states  the  case. 

B.  Boyd  and  Marlow  dk  Munger,  for  plaintiff  in  error. 

The  act  is  unconstitutional.  Sec.  20,  Art.  I.,  Constitu- 
iion.  Sedgwick  Constitutional  Law,  447.  Reeves  v.  Treas- 
urer of  Wood  County,  8  Ohio  State,  333.  Harward  v,  St. 
Clair  Drain  Co.,  51  111,,  130.  Hessler  v.  The  Drainage 
Co.,  53  III,  105,  Gage  v.  Graham,  SI  111.,  144,  Board  of 
Directors  v.  Houston,  71  111.,  318. 

Wilbur  F.  Bryant  and  Gantt  d  Norris,  for  defendant  in 
•error,  cited  inter  alia,  Norfleetv.  Cromwell,  70  North  Car., 
634.  Mills  on  Eminent  Domain,  Sec.  12.  2  Dillon 
Mun.  Corp.,  656.  Turner  v.  Althaus,  6  Neb.,  71.  Talbot 
V.  Hudson,  16  Gray,  417.  Conco7'd  R.  R.  v.  Greeley,  19  N. 
H.,  47.  Anderson  v.  Kerns  Draining  Co.,  14  Ind.,  199. 
Etchison  Association  v.  Busenhack,  39  Ind.,  362.  Cooley 
€onst.  Lim.,  581,  667.  Ahem  v.  Dvbvque,  48  Iowa,  140. 
Beekman  v.  Saratoga  R.  R.,  S  Paige,  71.  State  ex  rel 
Abbott  V.  Dodge  County,  8  Neb,,  134. 

Maxwell,  Ch.  J. 

This  action  was  commenced  in  the  district  court  of 
€edar  cOunty,  to  enforce  an  alleged  lien  of  the  defendant 
upon  certain  lands  of  the  plaintiff.  A  demurrer  to  the 
petition  was  overruled  in  the  court  below,and  the  plaintiff 
electing  to  stand  on  his  demurrer,  judgment  was  rendered 
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in  favor  of  the  defendant  hereir.    The  plaintiff  brings 
the  case  into  this  court  by  petition  in  error. 

The  question  to  be  determined  is — was  the  demurrer 
properly  overruled?  The  petition  states  in  substance 
that  the  plaintiff,  (defendant  in  error)  is  a  corporation 
organized  under  an  act  of  the  legislature  approved  Feb. 
19th,  1877,  entitled  "An  act  to  authorize  the  construction 
of  levees,  dykes  and  drains,  and  the  reclamation  of  wet 
and  overflowed  lands  by  incorporated  companies;" 
[Comp.  Stat.,  520.]  that  said  corporation  was  organized 
for  the  purpose  of  constructing  a  drain  from  the  Missouri 
river  in  township  88,  range  1  east,  thence  south  or  south- 
west until  the  tract  of  land  known  as  the  lake  or  lakes 
and  lands  contiguous  thereto  and  all  lands  likely  to  be 
benefited  by  said  drain  be  fully  drained;  that  after 
said  corporation  was  duly  organized  it  made  application 
to  the  county  court  of  Cedar  county  for  the  flIi)pointment 
of  appraisers,  who  were  duly  appointed,  and  after  due 
notice  made  an  assessment  of  the  benefits  to  the  lands  to 
be  affected  by  said  ditch,  and  duly  returned  said  assess- 
ment to  the  secretary  of  said  corporation,  and  such  assess- 
ment with  an  affidavit  attached  thereto  was  afterwards 
filed  in  the  office  of  the  county  clerk  of  said  county,  and 
duly  recorded ;  that  prior  to  the  actual  construction  of 
said  work  or  any  part  thereof,  surveys  of  the  same  were 
made,  and  the  estimated  cost  did  not  exceed  the  aggregate 
of  the  assessments ;  that  in  April,  1878,  an  assessment 
of  ten  per  cent,  upon  the  gross  amount  assessed  upon 
the  lands  benefited  was  made  and  placed  in  the  hands  of 
the  treasurer  of  said  corporation  for  collection ;  that  ad- 
ditional assessments  amounting  to  twenty  per  cent,  upon 
the  gross  assessment  were  afterwards  made  and  placed 
in  the  hands  of  said  treasurer  for  collection ;  that  Peter 
Jenal  is  the  owner  of  the  following  described  lands  (giv- 
ing description)  affected  by  the  construction  of  said  drain 
upon  which  there  is  now  due  the  sum  of  $80.40  with  inter- 
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est,  and  praying  that  said  lands  may  be  appraised,  adver- 
tised and  sold  and  the  money  arising  therefrom  may  be 
applied  in  payment  of  said  sum,  etc. 

Bee,  1,  of  "An  act  to  authorize  the  construction  of 
levees,  dykes  and  drains,  and  the  reclamation  of  wet  and 
overflowed  lands  by  incorporated  companies"  provides 
that :  "Any  number  of  persons  not  less  than  three,  being 
owners  of  lands  wet  or  liable  to  be  overflowed,  may  organ- 
ize a  company  for  the  purpose  of  draining,  reclaiming 
a,nd  protecting  such  lands,  which  shall  have  power  to 
straighten,  deepen  and  make  new  channels  for  the  whole 
or  any  part  of  a  river,  or  water  course,  and  to  construct  any 
dykes,  drains,  levees  and  breakwaters,  and  to  do  every- 
thing which  they  shall  deem  proper  to  accomplish  the 
purposes  for  which  the  company  shall  have  been  organ- 
ized." 

Sections  2,  3  and  4  provide  the  mode  of  organizing  and 
electing  officers,  and  filling  vacancies  in  the  office  of 
directors. 

Sec.  5  provides  for  the  management  of  the  affairs  of 
the  company. 

Sec.  6  provides  that  the  company  may  apply  to  the 
district  court,  or  county  court  in  term  time,  or  to  a  judge 
thereof  in  vacation,  for  the  appointment  of  three  apprais- 
ers, who  shall  assess  the  benefits  along  the  line  of  said  drain 
and  file  a  schedule  of  such  assessment  in  the  county 
clerks  office,  etc.,  and  providmg  that  such  assessment 
shall  be  a  lien  on  the  lands  thus  assessed  from  the  date 
of  filing  such  assessment,  and  providing  for  an  appeal, 
etc. 

Sec.  7  requires  surveys  and  the  actual  cost  of  the  work 
to  be  made,  before  the  actual  construction  of  the  work. 

Sec.  11  provides  for  the  foreclosure  of  the  lien. 

Sec.  12  provides  that :  "The  company  may  appropriate 
any  land,  stone,  timber,  gravel,  or  other  materials  neces- 
sary for  the  right  of  way,  or  the  construction,  mainten- 
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anoe,  or  improvement  of  their  proposed  work,  by  first 
paying  into  the  county  treasury  of  the  county  where  the 
land  is  situated,  for  the  use  of  the  owner  of  the  land,  the 
amount  of  damage  assessed  by  said  appraisers  to  him 
therefor." 

The  other  sections  of  the  act  refer  to  the  powers  of  the 
corporation,  to  which  it  is  unnecessary  to  call  attention. 
The  act  is  copied  in  part  from  the  law  of  Indiana  on  that 
subject,  but  leaving  out  several  important  provisions  for 
the  protection  of  land  owners. 

The  plaintiff  contends  that  inasmuch  as  the  act  auth- 
orizes an  appropriation  of  private  property  for  private, 
and  not  for  the  public  welfare,  that  it  is  unconstitutional 
and  void. 

Blackstone  says :  "The  third  absolute  right  *  *  * 
is  that  of  property,  which  consists  in  the  free  .use,  enjoy- 
ment, and  disposal  of  all  his  acquisitions,  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land. 
♦  *  *  *  The  laws  of  Ebgland  are  therefore  in  point 
of  honor  and  justice  extremely  watchful  in  ascertaining 
and  protecting  this  right.  Upon  this  principle  the  great 
charter  has  declared  that  no  freeman  shall  be  disseized 
or  divested  of  his  freehold,  or  of  his  liberties,  or  free  cus- 
toms, but  by  the  judgment  of  his  peers  or  by  the  law  of 
the  land."    Cooley's  Blackstone,  137. 

Sec.  21,  Art.  I.,  of  the  constitution,  provides  that: 
"  The  property  of  no  person  shall  be  taken  or  damaged 
for  public  use,  without  just  compensation  therefor."  The 
legislature  possesses  no  authority,  however,  to  take  the 
property  of  one  citizen  and  transfer  it  to  another,  even 
where  full  compensation  is  made.  Reeves  r.  Treasurer,  8 
Ohio  State,  346 ;  Cooper  v.  Williams,  5  Ohio,  393 ;  Osbom  v. 
Hart,  24  Wis.,  90 ;  Bankliead  v.  Brown ,  25  Iowa,  540.  The 
law  guarantees  to  every  one  the  free  use  and  enjoyment  of 
his  property,  and  he  can  be  required  to  surrender  it  only 
when*  it  is  required  for  public  use,  and  upon  full  compen- 
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sation  being  made.  The  statute  in  question  authorizes 
the  entry  upon  lands  and  construction  of  drains,  when- 
ever the  private  interest  of  the  corporation  requires  it, 
and  without  reference  to  the  public  welfare.  Any  num- 
ber of  persons,  not  less  than  three,  being  the  owners  of 
wet  and  overflowed  lands,  whenever  it  is  for  their  inter- 
est, may  locate'a  ditch  across  the  lands  of  others.  There 
is  no  requirement  in  the  act  that  the  corporation  shall 
act  only  in  cases  where  th,e  public  welfare  would  be 
advanced.  And  there  are  no  conditions  upon  which  their 
right  to  locate  a  ditch  depend,  except  that  they  are  the 
owners  of  wet  or  overflowed  lands.  A  ditch  may  be 
located  and  opened  across  the  lands  of  individual  own- 
ers merely  to  subserve  private  interests.  Three  individ- 
uals, by  forming  a  corporation,  may  locate  and  open  a 
drain  across  the  property  of  others  without  their  consent, 
and  compel  them  to  bear  the  burden  of  constructing  the 
same.  This  is  an  infringement  of  the  right  of  private 
property,  and  is  unauthorized  and  void.  Even  the  board 
of  county  commissioners  have  no  authority  to  authorize 
the  location  or  construction  of  drains,  except  where  they 
"  will  be  conductive  to  the  public  health,  convenience  or 
welfare."  The  assessment  being  unauthorized,  the  peti- 
tion fails  to  state  a  cause  of  action.  The  judgment  of 
the  district  dourt  is  reversed  and  the  case  remanded. 

Bevebsed  and  Bemanded* 
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Jacob  B.   Liningeb,   plaintiff  in  ebbob,   v.   Isaac   M.    {g  ^\ 
Baymond,  and  othebs,  defendants  in  ebbob.  ITTS 

'  '  33   ao6 

An  assi^rnment  for  the  benefit  of  creditors  susUuned.    Rehearing  j  12    ie7| 

denied.  ' ' 

Application  for  rehearing  of  the  case,  ante  p.  19. 
Harwood  db  Antes,  for  the  appUcation, 
Maxwell,  Gh.  J. 
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The  defendants  move  for  a  rehearing  in  this  case  upon 
certain  specified  grounds,  that  will  be  considered  in  their 
order. 

First.  It  is  objected  that  the  assignment  was  never 
entered  on  the  numerical  index,  nor  recorded  in  the  deed 
record,  but  only  in  the  miscellaneous  record. 

It  appears  from  the  stipulation  of  facts,  and  also  from 
the  record  itself,  that  the  deed  of  assignment  was  made 
on  the  30th  day  of  January,  1878,  and  filed  for  record  on 
the  next  day. 

Sec.  1  of  the  act  "relating  to  voluntary  assignments  for 
the  benefit  of  creditors,"  approved  Februai-y  19, 1877,  pro- 
vides that :  "In  every  case  in  which  any  person  shall 
make  a  voluntary  assignment  of  his  estate,  real  or  per- 
sonal, or  both,  or  any  part  thereof,  to  any  person  or  per- 
sons in  trust  for  his  creditors,  it  shall  be  the  duty  of  the 
assignee  or  assignees  within  thirty  days  after  the  execu- 
tion thereof,  to  file  in  the  oflBce  of  the  clerk  of  the  district 
€Ourt,  in  the  county  in  which  the  assignor  shall  reside, 
an  inventory  of  all  the  estate*  or  eflfects  so  assigned, 
accompanied  with  an  affidavit  by  such  assignees  that  the 
same  is  a  complete  inventory  of  all  such  estate  and 
effects,  so  far  as  the  sttme  has  come  to  their  knowledge." 

Sec.  2  provides  for  the  appointment  of  appraisers. 

Sec.  3  provides  that  the  assignees  shall  giVe  bond,  etc. 

Sec.  4  requires  the  assignee  to  give  notice  of  his  ap- 
pointment and  of  the  filing  of  claims. 

Sec.  5  provides  that  the  assignment  shall  inure  to  the 
benefit  of  all  creditors  in  proportion  to  their  demands, 
laborers  to  the  extent  of  $100.00  to  be  paid  in  full. 

Sec.  7  provides  that  "all  assignments  so  made  and  ex- 
ecuted as  aforesaid,  which  shall  not  be  recorded  in  the 
office  of  the  recorder  of  deeds  in  the  county  in  which  real 
estate  so  assigned  is  situated,  within  thirty  days  after  the 
execution  thereof,  shall  be  considered  null  and  void, 
as  against  any  of  the  creditors  of  said  assignor,  and  sub- 
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sequent  bona  fide  purchasers  without  notice."  [Comp. 
Stat.,  Chap.  6.] 

Sec.  78,  of  Chap,  18,  Comp.  Stat.,  provides  that :  "The 
county  clerk  shall  be  ex-oflScio  register  of  deeds,  and  shall 
have  the  custody  of,  and  safely  keep  and  preserve,  all 
books,  records,  maps,  and  papers  kept  or  deposited  in  his 
office;  he  shall  also  record  or  cause  to  be  recorded, 
in  suitable  books,  all  deeds,  mortgages,  instruments  and 
writings,  authorized  by  law  to  be  recorded  in  his  office, 
and  left  with  him  for  that  purpose." 

Sec.  82  provides  that :  "  Diflferent  sets  of  books  shall 
be  provided  for  the  recording  of  deeds  and  mortgages ;  in 
one  of  which  sets  all  conveyances  absolute  in  their 
terms,  and  not  intended  as  mortgages,  or  as  securities  in 
the  nature  of  mortgages,  shall  be  recorded ;  and  in  the 
other  set  such  mortgages  and  securities  shall  be 
recorded." 

Sec.  87  provides  that :  "  The  county  clerk  shall  also 
keep  a  separate  book,  to  be  called  the  "Miscellaneous 
Record,"  in  which  all  papers,  instruments,  and  writings 
not  entitled  to  be  recorded  in  any  of  the  books  hereinbe- 
fore provided  for,  shall  be  recorded." 

The  miscellaneous  record  would  seem  to  be  the  proper 
book  in  which  to  enter  an  assignment,  and  therefore  we 
must  hold  thit  it  was  properly  recorded. 

Second.  A  great  deal  of  stress  is  laid  upon  the  fact 
that  four  days  prior  to  the  assignment,  the  assignors 
delivered  to  one  Gillan,  promissory  notes  in  the  aggre- 
gate to  the  amount  of  $1,050,00,  in  payment  of  $360.00 
not  then  due.  It  is  claimed  this  transaction  being 
fraudulent  on  their  part,  invalidated  the  whole  assign- 
ment. In  other  words,  that  the  intention  of  the 
assignors  to  defraud  would  of  itself  render  an  assign- 
ment, otherwise  fair,  void.  Every  assignment  of  pro- 
perty to  a  trustee  is,  to  some  extent,  a  hindering 
and  delaying  of  creditors,  and  is  void  as  to, the  cred- 
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itors,  if  the  property  is  not  to  be  applied  to  the  pay- 
ment of  their  debts.  And  when,  instead  of  distributing 
his  property  among  his  creditors  as  far  as  it  will  go,  the 
assignor  places  it  beyond  their  reach  by  an  assignment, 
for  the  purpose  of  preserving  it  for  his  own  use,  or  that 
of  a  friend,  courts  do  not  hesitate  to  declare  such  assign- 
ment void,  because  under  the  pretext  of  an  assignment, 
the  debtor  has  concealed  or  prevented  the  application  of 
his  property  to  the  payment  of  his  debts.  But  where  the 
debtor  parts  with  all  control  of  his  property,  and  devotes 
it  absolutely  to  the  payment  of  his  debts  without  reserva- 
tion, the  advantage  to  creditors  is  clear  and  direct,  and 
although  there  may  be  delay  in  the  payment  of  the  debts, 
still  the  assignment  is  not  fraudulent  and  will  not  be 
declared  void. 

In  the  case  at  bar  the  deed  of  assignment  contains 
these  provisions :  "For  the  said  consideration  aforesaid, 
to  him  so  paid  as  aforesaid,  hereby  sells,  assigns,  grants, 
and  conveys  unto  the  party  of  the  second  part,  all  his 
lands,  tenements,  hereditaments,  goods,  chattels,  prop- 
erty, choses  in  action  of  every  name,  nature  and  descrip- 
tion, wheresoever  the  same  may  be,"  etc.  The  assignee 
is  a  trustee  for  the  creditors.  Under  such  an  assign- 
ment he  may  sue  for,  and  recover  any  money  or  property 
belonging  to  the  trust  estate,  no  matter  where  the  same 
may  be.  If  Mr.  Gillan  has  received  money  or  prop- 
erty belonging  to  the  assignors  without  consideration,  or 
to  which  he  is  not  entitled,  it  is  the  duty  of  the  assignee 
to  institute  an  action  to  recover  the  same.  Under  our 
statute  claims  must  be  allowed  against  the  estate,  and 
any  one  interested  therein  may  attack  any  claim  for 
cause.  The  assignee  is  under  the  control  and  direction 
of  the  district  court,  and  it  is  the  duty  of  such  assignee 
to  collect  and  apply  the  whole  estate  to  the  payment  of  the 
debts  as  speedily  as  possible.  The  court  should  I'equire 
the  utmost  good  faith  on  his  part,  and  should  see  to  it 
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that  the  trust  is  faithfully  and  speedily  executed.  An 
assignment  making  an  equal  distribution  of  the  debtor's 
property  among  all  his  creditors  is  favored  in  law,  and 
being  equitable  in  its  character  will  receive,  so  far  as  may 
be,  the  favorable  consideration  of  the  court.  There  is  no 
error  in  our  former  ruling,  and  the  judgment  heretofore 
rendered  is  aflfirmed. 

Judgment  Accordingly, 


The  State  of  Nebraska,  ex  rel  The  Attorney  Gen- 
eral, V.  F.  W.  LEmTKE,  Auditor  op  Public  Ac- 
counts. 

Fees  of  State  Auditor.  By  sec.  24,  Art.  V,  of  the  constitution, 
all  fees  earned  or  collected  by  the  auditor  of  public  accounts  be- 
long to  the  state,  and  are  23ayable  in  advance  into  the  state 
treasury.  Fees  for  services  performed  by  the  auditor  in  mak- 
ing '^statements  for  publication  of  life  insurance  companies,  and 
procuring  the  same  to  be  published,  and  issuing  duplicate  certi- 
ficates, for  both  fire  and  life  insurance  companies"  are  no  excep- 
tion to  this  rule. 

Original  application  for  mandamus.  An  alternative 
writ  was  issued  at  July  Term  1880,  and  upon  a  hearing 
thereof,  with  return  of  respondent,  and  report  of  referree 
appointed  to  take  testimony,  a  peremptory  writ  waa 
awarded. 

The  alternative  writ  was  as  follows : 
The  State  of  Nebraska, 

To  F.  W.  Leidtke,  auditor  of  public  accounts  of  said 
state:  Whereas  it  has  been  suggested  to  our  supreme 
court,  sitting  in  Lincoln,  in  said  state,  that  you  have  ever 
since  the  9th  day  of  January,  1879,  held  the  oflBce  of  audi- 
tor of  public  accounts,  duly  qualified  and  now  acting  in 
that  capacity ;  that  during  the  time  you  have  held  said 
oflSce,  you  as  such  auditor  of  public  accounts,  have  received 
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tho  fcllowing  amounts  of  money,  to-wit:  the  sum  of 
$1,165.87  as  office  fees  as  auditor  of  public  accounts,  and 
also  the  sum  of  $7,498  fees  received  on  account  of  insur- 
ance, making  in  all  the  sum  of  $8,663.87,  that  said  sums 
of  money  were  received  by  you  for  fees  charged  as  pro- 
vided by  law,  and  paid  into  your  office  of  auditor  of  pub- 
lic accounts  by  different  persons  and  insurance  compa- 
nies doing  business  in  this  state,  and  that  during  the 
same  time  you  have  also  received  the  amount  of  salary 
provided  for  by  the  constitution  at  the  rate  of  $2,500  per 
annum;  that  of  said  sums  of  money  so  as  aforesaid 
received  as  fees,  you  have  paid  into  the  state  treasury  the 
sum  of  $1,103,  leaving  the  amount  of  $7,560.37,  which  is 
now  in  ycur  hands,  and  which  it  is  your  duty,  as  such 
auditor  of  public  accounts,  under  the  constitution  and 
laws  of  the  state  of  Nebraska,  to  pay  into  the  state  treas- 
ury; that,  on  the  28th  July,  1880,  in  response  to  a 
demand  on  that  behalf,  duly  made  by  Albinus  Nance, 
governor  of  said  state,  du*ecting  you  to  pay  said  sum  of 
$7,560.87,  into  the  state  treasury,  you  refused  and  still 
refuse  so  to  do : 

Now  tiierefare,  we  being  willing  that  speedy  justice 
should  be  done  in  the  premises,  do  command,  that  imme- 
diately upon  the  receipt  o*f  this  writ,  you  pay  into  the 
state  treasury  the  said  sum  of  $7,560.37,  or  that  you  ap- 
pear before  the  supreme  court,  at  Lincoln,  on  Thursday, 
August  12,  1880,  and  have  you  then  and  there  this  writ 
with  your  return  hereon  of  having  done  as  you  are 
hereby  commanded,  etc. 
To  the  above  the  defendant  made  the  following  return : ' 
And  now  comes  the  defendant,  F.  W.  Leidtke,  and  for 
Answer  to  the  alternative  writ  of  mandamus  issued  here- 
in, admits  that  he  is  the  duly  elected  and  qualified  aud- 
itor of  public  accounts  of  the  state  of  Nebraska,  and  that 
since  the  9th  day  of  January,  1879,  he  has  held  said  office 
and  been  acting  in  that  capacity.    That  during  the  time 
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he  has  been  acting  as  auditor  of  public  accounts,  as  afore- 
said, he  has  received  as  office  fees  belonging  to  said  office 
for  services  rendered  as  auditor  of  public  accounts,  the 
sum  of  one  thousand  one  hundred  and  sixty-five  dollars 
and  thirty-seven  cents,  and  no  more,  and  he  alleges  that 
he  has  paid  all  of  said  sum  into  the  treasury  of  the  state 
of  Nebraska,  and  that  he  now  holds  the  state  treasurer's 
receipts  for  said  amount. 

And  the  defendant  further  answering,  says  that  be- 
tween the  9th  day  of  January,  1879,  and  the  commence- 
ment of  this  proceeding,  there  has  been  paid  to  him  by 
the  insurance  companies  doing  business  in  this  state,  for 
labor  and  services  pf  rformed  by  him  and  his  employees 
under  the  law,  entitled:  * 'Insurance  companies,"  for 
examining  the  divers  statements  filed  in  his  office  by  said 
insurance  companies  as  required  by  sections  20  and  28 
of  said  act,  and  for  examining  into  the  standing  of  said 
companies  and  issuing  certificates  of  renewal  as  required 
by  section  26  of  said  act,  and  for  issuing  certificates  of 
authority  to  the  various  agents  of  said  companies  thirough- 
out  this  state,  as  required  by  section  24  of  said  act,  the 
sum  of  six  thousand,  eight  hundred  and  fifty-two  dollars. 
But  this  defendant  alleges  that  the  services  rendered  by 
him  and  his  employees  as  aforesaid  constituted  no  part 
of  his  official  duties  as  auditor  of  public  accounts,  but 
wholly  separate  and  distinct  therefrom,  and  that  the  serv- 
ices rendered  by  him  for  the  insurance  companies  were 
reasonably  worth  the  amount  received  by  him  therefor. 

And  the  defendant  further  answering,  says  that  he  has 
performed  divers  services  for  the  various  insurance  com- 
panies doing  business  in  this  state,  outside  of  any  official 
duty,  and  has  expended  money  and  incurred  obligations, 
at  the  instance  and  request  of  the  said  companies,  which 
services  consisted  in  preparing  statements  for  publication 
of  life  insurance  companies  and  procuring  the  same  to  be 
published,  and  issuing  duplicate  certificates  for  both  fire 
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and  life  insurance  companies,  the  examination  and  publi- 
cation of  which  statements,  and  the  issuing  of  such  dupli- 
cate certificates,  are  not  required  by  any  law  of  this  state, 
but  which  services  were  rendered  by  this  defendant  out- 
side of  his  oflBcial  duties  for  said  companies  at  their  in- 
stance and  request,  and  for  which  said  companies  paid 
this  defendant  the  sum  of  six  hundred  and  forty-si:?: 
^  dollars. 

And  this  defendant  further  says  that  the  services 
rendered  by  him  for  the  insurance  companies  as  last 
aforesaid,  were  reasonably  worth  $646.00.  That  there  is 
no  law  directing  or  requiring  this  defendant  to  render  the 
services  for  which  the  amount  of  money  last  aforesaid 
was  paid,  and  that  said  money  was  not,  nor  any  part 
thereof,  collected  as  fees  due  under  any  statute  of  this  state, 
and  that  the  rendition  of  said  services  were  no  part  of 
the  duties  imposed  uiK)n  him  by  law  as  auditor  of  public 
accounts. 

And  the  defendant  further  answering  admits,  that  dur- 
ing the  time  he  has  discharged  the  duties  of  auditor  of 
public  accounts,  he  has  drawn  his  salary  as  stated  in  the 
writ. 

And  the  defendant  further  answering,  denies  each  and 
every  allegation  in  said  writ,  not  hereinbefore  specifically 
admitted  or  denied. 

C  J.  Dihvorthf  Attorney  General,  in  personam. 

Brown  ((:  Marshall  and  Mason  d  Whedon,  for  respon- 
dent. 
Lake,  J. 

The  sole  question  presented  upon  this  relation  and  the 
agreed  facts,  is  simply  whether  the  fees  collected  by  the 
respondent,  while  acting  as  auditor  of  public  accounts, 
for  services  rendered  by  him  in  administering  the  act  re- 
lative to  "  Insurance  Companies,"  belong  to  the  state,  or 
to  him.    In  view  of  the  following  provision  of  the  con- 
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Btitution  of  this  state,  the  question  seems  to  us  to  be  a 
very  simple  one. 

See.  24,  Art.  V.,  afterfixing  the  salaries  of  various  state 
officers,  including  that  of  the  auditor  of  public  accounts, 
provides  that,  "  they  shall  not  receive,  to  their  own  use, 
any  fees,  costs,  interest  upon  public  moneys  in  their 
hands  or  under  their  control,  perquisites  of  office,  or 
other  compensation,  and  all  fees  that  may  hereafter  be 
payable  by  law  for  services  performed  by  any  officer 
provided  for  by  this  article  of  the  constitution,  shall  be 
paid,  in  advance,  into  the  state  treasury." 

According  to  this  provision,  strictly  speaking,  all  such 
fees  should  be  paid  in  advance  of  the  performance  of  the 
required  service  into  the  state  treasury,  the  treasurer 
giving  proper  vouchers  therefor,  to  be  retained  by  the 
officer  in  his  office  as  evidence  of  the  required  amounts 
having  been  so  paid.  But,  inasmuch  as  the  respondent 
received  the  fees  in  question  to  himself,  and  still  retains 
the  moneys,  he  must  be  held  to  have  taken,  and  to  hold 
them,  in  trust,  for  the  use  of  the  state,  and  in  duty  bound 
to  hand  them  over  to  the  state  treasurer,  the  lawful  cus- 
todian thereof. 

As  to  the  greater  part  of  these  fees,  it  is  admitted  that 
they  were  received  by  the  auditor  for  strictly  official 
duties  required  by  said  act,  but  the  respondent  contends 
that  six  hundred  and  forty-six  dollars  thereof  were  for 
services  not  official,  which  the  insurance  companies 
might  have  dispensed  with,  and  which  he  was  under  no 
obligation  to  perform,  but  which  he  nevertheless  did 
perform  in  compliance  with  their  request.  These  particu- 
lar services  are  described  by  the  evidence  as  consisting  of 
the  preparation  of  "  statements  for  publication  of  life 
insurance  companies,  and  procuring  the  same  to  be  pub- 
lished, and  issuing  duplicate  certificates  for  both  fire  and 
life  insurance  companies."  These  fees,  it  is  strongly 
urged,  the  respondent  is  entitled  to  retain  as  his  own,  in 
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any  event.  But  we  think  otherwise ;  for  although  the  ser- 
vices for  which  they  were  charged  may  not  have  been 
entirely  indispensable  to  the  proper  enforcement  of  the 
law,  they  were  at  least  semi-official,  and  were  performed 
by  him  as  the  agent  of  the  state,  whose  obligations  and 
duties  preclude  the  idea  that  he  could,  at  the  same  time, 
be  in  the  private  service  and  pay  of  the  insurance  com- 
panies. This  act  for  the  regulation  of  insurance  com- 
panies is  an  important  one,  and  its  due  observance  essen- 
tial to  the  protection  of  the  inhabitants  of  the  state 
against  manifold  impositions  and  wrongs.  It  vests  in  the 
auditor  of  public  accounts  a  large  discretion,  and  very 
grave  responsibilities,  and  public  policy,  as  well  as  the 
due  execution  of  the  law,  requires  that  he  have  no 
divided  allegiance  in  its  enforcement. 

Section  32,  of  the  act,  provides  the  following  fees,  viz : 
"  For  examining  and  tiling  of  the  first  application  of  any 
company,  and  issuing  of  the  certificate  of  license  there- 
on, fifty  dollars,  *  *  * ;  for  filing  each  annual  state- 
ment herein  required,  twenty  doUarstJlter  each  certificate 
of  authority,  two  dollars ;  for  every  copy  of  paper  filed 
as  herein  provided,  the  sum  of  ten  cents  per  folio,  and 
fifty  cents  for  certifying  the  same,  and  affixing  the  seal  of 
office  thereto."  Now  if  the  auditor,  in  violation  of  the 
law,  exact  larger  fees  than  are  li^^re  provided,  or  if  the 
companies  take  a  greater  number  of  certificates  of  auth- 
ority than  are  necessary,  or  folios  of  written  matter  that 
could  be  dispensed  with,  such  excess  does  not  go  to  the 
benefit  of  the  officer,  but,  like  any  other  portion  of  fees 
earned  by  him,  to  the  state,  whose  servant  he  is ;  and 
imder  the  provision  of  the  constitution  that  "all  fees  that 
may  hereafter  be  payable  by  law'  for  services  perfonned 
by"  such  officer,  must  be  duly  accounted  for.  Such  being 
our  views,  we  must  hold  that  all  of  these  fees  belong  to 
the  state,  and  a  peremptory  writ  as  prayed  is  granted. 

Writ  Allowed. 
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12    1J7, 

Samuel  J.  Howell  and  Thomas  Gibson,  plaintiffs  in    —  ** ' 
ERROR,    V.  The   Wilcox    &  Gibbs  Sewing    Machine 
Co.,  defendant  in  error. 

1.  Partnership  Name  :  use  of.  One  member  of  a  partnership 
has  no  right  to  give  a  promissory  note  in  settlement  of  his  in- 
dividual debt,  unless  duly  authorized  by  liis  co-partner,  or  it  is 
afterwards  ratified  hy  him. 

2.  — .     Evidence  reviewed  and    held    to    be    inadequate  to 

prove  either  assent  or  ratification. 

3.  Instructions  to  Jury.  When,  in  consequence  of  a  mis-state* 
ment  of  the  pleadings,  an  instruction  has  a  tendency  to  confuse 
or  mislead  the  jury,  it  is  good  ground  for  a  new  trial. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below,  before  Savage,  J.  The  facts  appear  in  the  opin- 
ion. 

Kennedy  dt  OUbert,  for  plaintiffs  in  error,  cited,  Lansing 
V.  Oaine,  2  Johns.,  800.  Foot  v,  Sabin,  19  Johns,,  154. 
Whitakerv,  Brown,  11  Wend.,  75.  Tallmculge  r.  Penoyer, 
85  Barb.,  120.  Livingston  i\  Hastie,  2  Caines,  246. 
Dubais  r.  Rosevelt,  4  Johns.,  262.  Williams  v.  Walbridge, 
8  Wend.,  415.  Joice  r.  Williams,  14  Wend.,  141.  Elliott 
V.  Dudley,  19  Barb.,  826. 

C.  J.  Green,  for  defendant  in  error. 

Lake,  J. 

In  November,  1876,  Howell,  one  of  the  plaintiflFs  in 
error,  in  his  individual  capacity,  and  for  himself  alone, 
entered  into  an  arrangement  with  the  defendant  in  error 
to  canvass  for  the  sale,  and  sell  its  sewing  machines  in 
this  state,  and  in  the  territories  of  Wyoming  and  Utah, 
For  a  number  of  the  machines,  [and  other  property, 
received  by  him  from  the  company  in  pursuance  of  this 
arrangement,  Howell  incurred  the  indebtedness  for 
which  the  notes  in  controversy  were  finally  given,  in  sat- 
isfaction of  liis  individual  notes  which  had  matured. 
12 
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Shortly  after  Howell  bad  made  this  arrangement,  and 
incurred  the  indebtedness,  he  entered  into  negotiations 
with  bis  co-plaintiff  in  error,  which  resulted  in  their 
becoming  associated  under  the  firm  name  of  S.  J.  HoweU 
&  Co.,  for  the  prosecution  of  that  portion  of  the  business 
relating  to  Wyoming  and  Utah ;  HoweU's  relation  to  the 
sewing  machine  company  remaining  unchanged,  and  he 
retaining  that  branch  of  the  business  to  be  done  in  Ne- 
braska to  himself.  Thus  far  the  facts  are  conceded,  or 
abundantly  proved,  and  there  is  really  no  controversy 
between  the  parties  respecting  them. 

And  it  is  also  established  by  undisputed  evidence, 
that,  owing  to  the  failure  of  Howell  to  obtain  from  the 
sewing  machine  company  the  requisite  number  of 
machines  to  enable  Gibson,  who  was  to  take  personal 
charge  of  the  business  in  Wyoming  and  Utah,  to  prose- 
cute the  work  with  vigor  as  he  had  arranged,  not  a  sin- 
gle machine  was  sold  in  either  of  those  territories,  and 
nothing  beyond  mere  preparation,  byway  of  correspond- 
ence and  distribution  of  printed  circulars,  was  done 
toward  carrying  out  the  scheme  for  which  the  firm  of  S. 
J.  Howell  &  Co.  was  formed. 

The  first  error  assigned,  and  the  one  most  relied  on  is, 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence,  and  its  consideration  will  require  a  brief  exam- 
ination of  the  pleadings,  and  the  testimony  bearing  upon 
the  issues  thereby  formed. 

We  find  that  the  notes  on  which  the  action  was  brought 
were  executed  in  the  name  of  S.  J.  Howell  &  Co.  The 
action  is  against  Howell  and  Gibson  in  their  individual 
capacities.  As  before  shown,  they  were  given  in  renewal 
of  the  individual  notes  of  Howell  alone,  and  for  an 
indebtedness  to  which  Gibson  was  not,  originally  at 
least,  a  party.  In  his  separate  answer,  Gibson,  after 
reciting  the  before  mentioned  arrangement  between  the 
sewing  machine  company  and  Howell,  alleges  that  he 
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"  never  in  any  manner  incurred,  nor  assumed  any  liabil- 
ity, either  in  respect  to  the  purchase  of  said  machines, 
or  upon  said  promissory  notes,  or  either  of  them ;  and 
never,  in  any  manner,  authorized,  or  consented  to  the  ex- 
ecution of  said  promissory  notes,  or  either  of  them,  in 
the  name  of  S.  J.  Howell  &  Co.,"  etc. 

To  this  answer  there  is  no  reply,  and  we  might  dispose 
of  the  case,  as  to  Gibson,  upon  the  ground  that,  by  the 
admitted  facts,  no  liability  is  shown,  but  we  prefer  to  ex- 
amine this  question  by  the  light  of  the  testimony. 
It  being  conceded  that  Gibson  was  not  in  any  manner 
connected  with  the  original  transaction  between  Howell 
and  the  sawing  machine  company,  it  follows  that  he 
could  not,  without  his  individual  assent,  be  rendered  lia- 
ble for  Howell's  indebtedness  on  that  account.  It  is  a 
conceded  fact  that  these  renewal  notes  were  actually 
signed  by  Howell.  Unless  duly  authorized  by  Gibson, 
Howell  had  no  right  to  thus  use  the  name  of  S.  J.  Howell 
<fe  Co.  As  was  well  said  by  the  district  judge,  in  his 
charge  to  the  jury :  "  The  notes,  having  been  given  for 
a  debt  incurred  prior  to  the  formation  of  any  connection 
between  Messrs.  Howell  and  Gibson,  are  not  a  valid 
claim  against  Mr.  Gibson,  unless  he  authorized  the  sign- 
ing of  the  firm  name,  or  ratified  Mr.  Howell's  action 
after  learning  that  he  had  so  signed." 

The  testimony  chiefly  relied  on  to  show  that  Gibson 
authorized  this  use  of  the  firm  name,  is  taht  of  two  wit- 
nesses, Hemingway  and  Tallman,  taken  by  deposition. 
The  first  of  these  witnesses  was  in  the  employ  of  the  de- 
fendant in  error  at  Omaha  before  and  at  the  time  Howell 
gave  the  first  notes.  It  is  quite  evident  from  the  testimony 
that,  in  giving  it,  she  was  laboring  to  connect  Gibson  with 
them,  and  to  show  that  he  regarded  himself  as  jointly  lia- 
ble with  Howell  thereon.  Her  testimony  is  as  to  what 
transpired  before  the  notes  in  dispute  were  given.  For 
instance,  she  swears  that  she  called  upon  both  Howell 
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and  Gibson  for  payment  "  on  account  of  indebtedness  ta 
the  company  for  machines  sold,"  by  turning  over  some 
of  the  machines  then  on  hand,  and  that  "Mr.  Gibson 
said  they  had  already  turned  over  all  they  could  spare," 
that  "  they  complained  of  hard  times,  and  a  general 
reduction  in  prices.  Mr.  Gibson  said  that  he  thought  the 
company  ought  to  help,  but  that  if  it  would  not,  then  we 
can  stand  it  ourselves."  She  says :  "I  urged  payment, 
and  Mr.  Gibson  said  he  had  no  loose  money  by  him 
then.  Between  them,  they  said  they  would  like  to 
give  new  notes.  Whether  Mr.  Howell  or  Mr.  Gibson  first 
said  this,  I  don't  know.  They  were  both  together,  and 
we  talked  that  matter  over  between  us,  and  we  all  dis- 
cussed the  question  of  new  notes  to  be  given  by  them  for 
an  extension.  In  speaking  of  giving  new  notes,  they  said 
'we,'  Howell  did  not  say  •/,' nor  did  Gibson  speak  of 
them  as  being  Howell's  notes  alone.  Mr.  Gibson  wanted 
the  company  to  help  them  by  taking  notes  for  a  less 
amount,  that  is,  to  deduct  so.mething  from  what  I  sup- 
posed were  Howell's  old  notes,  and  it  was  in  that  way 
that  he  wanted  the  company  to  help  them,  and  said  that 
if  the  company  would  not  do  so,  we  can  stand  it  our- 
selves. I  would  not  do  this,  then  they  said  they  would 
give  new  notes  for  an  extension.  They  said  that  was  the 
best  they  could  do.  Mr.  Howell  brought  me,  before 
I  went  away,  no  money,  nor  did  Mr.  Gibson,  as  they 
could  not  raise  any  cash  at  that  time.  They  promised 
to  send  me  money  as  soon  as  they  could  raise  it ;  and  I 
received  $55.50  from  them  after  I  got  to  Saint  Joseph. 
When  I  left  Omaha  they  had  given  me  to  understand 
that  they  would  give  the  extension  notes.  Neither  ol 
them  denied  the  indebtedness,  on  the  contrary  spoke  of 
the  amount  as  owing  by  them  frequently." 

For  several  reasons,  the  entire  truthfulness  of  this 
witness  is  doubtful.  It  is  not  claimed  that,  up  to  the  time 
of  her  alle£'ed  conversations  with  Gibson,  he  had  in  any 
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way  become  a  party  to  Howell's  indebtedness  to  the  sew- 
ing machine  company,  and  yet  she  would  convey  the  idea 
that  he  had  evinced  to  her  as  much  interest  in  the  mat- 
ter as  if  he  were  a  principal  therein,  promising  payment 
from  time  to  time,  and  actually  sending  her  at  Saint 
Joseph  the  sum  of  $55.50  on  account  of  the  original 
notes.  As  to  Gibson,  her  story  is  not  only  unreasonable 
in  view  of  the  conceded  facts,  but  she  is  flatly  contra- 
dicted in  important  particulars  by  all  of  the  other  wit- 
nesses, even  by  Tallman,  another  witness  of  the  defend- 
ant in  error,  who  made  all  of  the  contracts,  and  took 
both  the  original  and  renewal  notes.  As  to  the  small 
payment  sent  to  her,  as  she  swears,  by  both  Howell  anc' 
Gibson,  Tallman  says  in  his  testimony,  that  "he,  How- 
ell, paid  to  our  agent,  Miss  Hemingway,  fifty  or  fifty- 
fiVfe  dollars,  according  to  her  report,*'  so  that  her  report 
to  Tallman  and  her  testimony  cannot  both  be  true.  But 
even  if  the  fullest  credit  were  to  be  given  to  all  she  says, 
its  only  effect  as  between  these  parties  would  be  to  show 
that  Gibson  was  interesting  himself  in  Howell's  business, 
and  was  at  that  time  merely  willing  to  aid  him  in  procur- 
ing an  extension  of  time,  by  joining  with  him  in  renewal 
notes ;  for,  that  he  was  under  any  legal  obligation  to  the 
sewing  machine  company,  prior  to  the  date  of  the  notes  in 
controversy,  is  neither  claimed  nor  shown.  Tallman,  who 
acted  for  the  company  in  making  all  of  the  contracts 
with  Howell,  and  who  took  both  the  original  and  renewal 
notes,  states  explicitly  that  he  had  nothing  to  do  with 
Gibson,  and  did  not  even  know  him,  until  the  day  he  took 
the  notes  in  controversy. 

The  question,  whether  Gibson  actually  became  a  party 
to  the  renewal  notes.,  must  be  settled,  mainly,  as  we  think, 
by  what  actually  occurred  on  the  day  they  were  given, 
for  although  he  may  have  been  willing  to  aid  Howell  by 
lending  his  credit,  yet  if  he  neither  authorized  Howell  to 
use  it,  nor  ratified  its  use  afterwards,  surely  he  cannot  be 
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held  liable.  Gibson  not  only  swears  positively  that  he 
did  not  authorize  the  execution  of  the  notes  in  the  name 
of  S.  J.  Howell  &  Co.,  but  that  he  had  no  knowledge  even 
of  its  having  been  done,  until  after  they  had  matured ; 
and  in  this  he  is  fully  corroborated  by  Howell,  who  it  is 
conceded  actually  affixed  the  signature  to  them. 

Against  the  explicit  and  positive  testimony  of  both 
Gibson  and  Howell,  that  such  use  of  the  partnership 
name  was  wholly  unauthorized  by  the  former,  we  have 
nothing  but  Tallman's  recollection  of  the  matter.  He 
swears  that  on  the  day  the  notes  were  given  he  came  to 
Omaha  "with  the  view  of  securing  or  collecting  money 
due  us  from  Samuel  J,  Howell,"  not  from  S.  J.  Howell  & 
Co.  That  he  was  much  pressed  for  time,  having  only  a 
"very  few  hours,  perhaps  three  or  four,  possibly  five,  in 
which  to  transact  business  with  Mr,  Howell,  driven  twelve 
miles  in  the  country  and  back,  and  then  got  train  for  St. 
Louis  that  same  day.''  To  save  time,  he  says,  he  took 
Mr.  Howell  with  him  on  his  drive  to  the  country,  and  on 
the  way  talked  over  the  matter  of  settlement,  and  ar- 
ranged to  take  back  "a  portion  of  the  stock  remaining  in 
his  hands  and  credit  the  value  of  the  same  upon  the  past 
due  notes  then  in  our  hands  against  him,  we  to  receive 
about  fifty  dollars  in  money ;  the  balance  of  eight  hun- 
dred dollars  then  due  to  be  paid  by  the  notes  of  S,  J, 
Howell  &  Co."  This  it  will  be  observed  is  stated  as  the 
result  of  the  interview  between  himself  and  Howell  alone. 
He  swears  further,  that  on  his'  return  to  Omaha,  he  saw 
Gibson  and  told  him  of.  the  conclusion  to  which  he  and 
Howell  had  come,  and  that  he  was  willing  to  take  back  a 
portion  of  the  stock,  "receive  about  fifty  dollars  in  money, 
and  the  balance  in  the  notes  of  S.  J.  Howell  and  Thomas 
Gibson.  Mr.  Gibson  and  Mr.-  Howell  consented  to  the 
arrangement,  and  delivered  to  me  four  notes  of  S.  J. 
Howell  &  Co.,  in  settlement  of  the  balance."  That  "8, 
J.  Howell  signed  for  the  Company,"  in  his  presence,  and 
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in  the  presence  of  Gibson.  He  further  says,  that  he  took 
the  notes  "in  a  good  deal  of  haste,"  and  that  his  "inter-, 
view  with  Howell  and  Gibson  wotdd  not  exceed  twenty 
minutes."  He  had  seen  Mr.  Gibson  "never  before  or 
since." 

Conceding  to  this  witness  the  utmost  good  faith  in  all 
he  says  of  this  interview,  it  by  no  means  proves,  against 
the  positive  denials  of  both  Howell  and  Gibson,  nor  even 
without  these  denials  would  it  be  satisfactory,  that  Gib- 
son authorized  the  signature  of  S.  J.  Howell  &  Co.  to 
these  notes.  He  does  not  claim  to  give  the  precise  lan- 
guage used  on  this  occasion,  and  it  is  admitted  that  he 
could  not,  but  only  'Hke  gist  ofit"  He  says,  he  told  Gib- 
son that,  for  the  balance,  he  was  willing  to  take  "the 
notes  of  8.  J.  Howell  and  Thomas  Gibson,"  not  the  notes 
of  S.  J.  Howell  &  Co.  The  proposition  then,  it  appears, 
was  to  take  individual  notes,  wlple  those  executed  and 
delivered  by  Howell,  were  of  the  firm  of  8.  J.  Howell  & 
Co.  Then,  again,  as  to  Gibson's  assent  to  the  arrange- 
ment, this  is  a  mere  conclusion  of  the  witness ;  no  facts 
are  stated  from  which  the  court  or  jury  could  safely  con- 
clude that  such  assent  was  given.  We  cannot  accept  the 
conclusion  of  this  witness,  whose  story  was  given  without 
cross-examination,  the  weight  of  evidence  in  the  estab- 
lishment of  this  principal  ultimate  fact.  That  Howell 
gave  his  assent  is  evident,  for  he  personally  affixed  the 
signature  of  the  firm,  and  delivered  the  notes ;  but  not  so 
Gibson,  who  neither  signed  them,  nor,  so  far  as  is  shown 
by  probative  facts,  in  any  manner,  by  word  or  deed,  au- 
thorized this  use  of  their  firm  name. 

A  careful  reading  of  the  testimony  brings  us  to  the 
conclusion  that  an  overwhelming  preponderance  of  legit- 
imate evidence  supports  the  claim  of  Gibson,  that  he 
neither  authorized  nor  consented  to  such  use  of  the  name 
and  credit  of  his  firm,  and  consequently  that  the  verdict 
in  this  particular  is  unsupported  by  the  evidence. 
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It  is  contended  also,  that  the  second  instruction  to  the 
jury  was  erroneous.  By  it  the  jury  were  told  that :  "The 
defendants  answer,  that  by  a  certain  written  agreement 
made  at  the  same  time  of  the  giving  of  the  notes,  of 
which  these  now  in  suit  are  the  renewals,  the  plaintiff 
agreed  to  furnish  them  sewing  machines  at  certain  agreed 
prices,"  etc.  As  to  Howell's  answer,  this  statement  was 
substantially  correct,  but  as  to  Gibson's  it  was  not.  Sep- 
arate answers  were  filed,  and  in  Gibson's,  the  agreement 
referred  to  by  the  judge  in  this  instruction  is  mentioned 
thus:  that  "Samuel  J.  Howell  entered  into  a  contract 
with  the  plaintiff,  in  his  own  personal  right  and  interest, 

*  *  *  whereby,  and  in  consideration  that  said  S.  J.  How- 
ell should  open  and  maintain  a  retail  of&ce  and  sales  room 
for  the  sale  of  the  plaintiff's  sewing  machines  exclusively, 

*  *  *  said  plaintiff  would  furnish  to  said  liaweU  all  the 
machines  necessary  for  that  purpose,"  etc. 

It  is  apparent  that  this  instruction  was  a  very  serious 
mis-statement  of  Gibson's  claim  respecting  his  attitude  to 
the  original  indebtedness,  as  given  in  his  answer,  and 
may  have  caused  the  jury  to  understand  that  he  was  in 
some  way  a  party  to  the  former  contract  between  Howell 
and  the  sewing  machine  company,  and,  therefore,  justly 
liable  for  machines  furnished,  in  the  language  of  the  in- 
struction, "to  them.''  The  fact  that  in  a  subsequent  in- 
struction the  jury  were  properly  told,  as  before  shown, 
that  the  new  notes  were  not  a  valid  claim  against  Gibson 
''unless  he  authorized  the  signing  of  the  firm  name,"  etc., 
will  not  cure  the  defect,  for  if  the  jury  were  not  in  fact 
misled  by  the  error,  its  tendency  was  to  confuse  and  mis- 
lead them,  which  of  itself  we  have  held  to  be  good  ground 
for  a  new  trial.  Mutual  Hail  Insurance  Company  v.  Wilde, 
8  Neb;,  427. 

As  to  the  plaintiff  in  error,  Howell,  we  see  nothing  in 
the  record  of  which  he  can  justly  complain,  but,  the  judg- 
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ment  being  joint,  for  the  errors  against  Gibson  it  must  be 
set  aside  and  a  new  trial  ordered. 

Bevebsed  and  Bemanded. 


Abnold  M.  DeClerq,  appellee,  v.  Levi  D.  Haoeb,  and 
others,  appellants. 

1.  Constitutional  law:  aid  to  works  of  internal  improve- 
ments :  limitation  as  to,  by  counties.  The  limitation  upon 
county  indebtedness,  imposed  by  sec.  2,  Art.  XII,  of  the  Consti- 
tution, relates  solely  to  such  as  is  created  to  aid  in  the  construc- 
tion of  works  of  internal  improvement. 

2.    :    .    Bridges  built  by  a  county  upon  the  line  of  its 

highways  and  wholly  within  such  county,  are  not  "works  of  in- 
ternal improvement,"  according  to  the  constitutional  meaning 
of  that  term ;  and  money  raised  and  expended  therefor  cannot 
be  counted  as  a  donation  to  a  work  of  internal  improvement. 

Tms  was  an  action,  brought  in  the  district  court  for 
Franklin  county,  to  enjoin  the  defendants,  county  com- 
missioners and  county  clerk,  from  issuing  $30,000.00  of 
bonds  voted  to  aid  in  the  construction  of  the  Bepublican 
Valley  Bailroad  Company.  The  bonds  were  voted  in 
June,  1878.  The  assessed  value  of  taxable  property  for 
that  year  was  $802,000.00.  The  petition  alleged  this 
fact,  and  further  that  there  were  outstanding  bonds  to 
the  amount  of  $18,000.00,  and  certain  unpaid  county  war- 
rants. Also  that  school  bonds  to  the  amount  of  $6,000.00 
had  been  issued.  Upon  a  trial  below  before  Gaslin,  J.,  a 
decree  was  rendered  enjoining  the  issuance  of  the  bonds. 
Defendants  appeal. 

T.  M,  Marquett,  for  appellant. 

The  petition  on  its  face  shows  that  the  indebtedness 
for  the  $18,000.00  was  one  incurred  by  borrowing  money 
upon  the  bonds  of  Franklin  county.    There  is  no  author- 
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ity  under  the  internal  improvement  act  for  borrowing 
money  and  issuing  bonds  therefor.  Adams  v.  Ills.,  82 
,  III.,  133.  1  McCrary,  377.  Scipio  v.  Wright,  11  Otto,  666. 
Thayer  v.  McCarty,  8  Dillon,  889.  Kansas  Statutes,  510. 
Lawrence  v.  Wood,  102  U.  S.  Repts.  (12  Otto),  298.  Hos- 
ier V.  Board  of  Higgins,  7  N,  W.  Reporter,  897. 

Mason  dc  Whedon,  for  appellee,  cited  Reineman  v.  C.  C. 
it'  B,  H.  R.  B.,  7  Neb.,  310. 

Lake,  J. 

At  first,  without  much  reflection,  and  in  deference  to 
the  opinion  of  the  district  judge,  I  was  disposed  to  hold 
that  the  petition  states  a  cause  of  action,  but  upon  a 
fuller  examination  I  am  forced  to  the  conclusion  that  it 
does  not. 

The  constitutional  inhibition  upon  the  creation  of  mun- 
icipal and  county  indebtedness  involved  in  this  case  is  as 
follows :  "No  city,  county,  town,  precinct,  municipality, 
or  other  subdivision  of  the  state,  shall  ever  make  dona- 
tions to  any  railroad,  or  other  work  of  internal  improve- 
ment, unless  a  proposition  so  io  do  shall  have  been  first 
submitted  to  the  qualified  electors  thereof,  at  an  election 
by  authority  of  law ;  Provided,  That  such  donations  of  a 
county,  with  the  donations  of  such  subdivisions,  in  the 
aggregate,  shall  not  exceed  ten  per  cent,  of  the  assessed 
valuation  of  such  county,"  etc. 

This  limitation,  it  is  apparent,  is  not  upon  the  creation 
of  indebtedness  generally,  but  merely  of  that  caused  by 
**danations''  to  railroads,  **or  other  works  of  internal  im- 
provement" It  is  very  clear,  therefore,  that  as  to  so 
much  of  the  indebtedness  relied  on  to  defeat  the  proposed 
issue  of  bonds  to  the  Bepublican  Valley  Railroad  Com- 
pany, as  is  represented  by  school  district  bonds,  and  the 
qnpaid  county  warrants,  no  constitutional  objection  to 
the  threatened  action  of  the  board  of  county  commission- 
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ers  exists.  The  indebtedness  thus  described  was  not 
created  by  donations  to  any  work  of  internal  improve- 
ment, and  cannot  be  counted  in  filling  the  constitutional 
limit  to  which  such  aid  may  go. 

But,  is  the  remaining  indebtedness  set  out  in  the  peti- 
tion thus  restricted  by  the  constitution  ?  It  is  described 
as  follows :  "That  on  the  first  day  of  June,  1878,  the  said 
county  of  Franklin  was  indebted  for  money  borrowed 
upon  bonds  of  said  Franklin  coui^ty  heretofore  issued  un- 
der and  in  pursuance  of  the  provisions  of  an  act  entitled 
*'An  act  to  enable  counties,  cities  and  precincts  to  bor- 
row money  on  their  bonds,  or  to  issue  bonds  to  aid  in  the 
construction  of  works  of  internal  improvement  in  this 
state,  and  to  legalize  bonds  already  issued  for  such  pur- 
I)oses,"  passed  February  15th,  1869,  and  the  various 
amendments  thereto,  in  the  sum  of  eighteen  thousand 
dollars  of  principal,  and  two  thousand  dollars  interest ; 
and  that  said  bonds  were  on  said  first  day  of  June,  1878, 
wholly  unpaid,  and  a  valid  and  subsisting  charge 
against  said  county  of  Franklin." 

The  above  is  the  entire  description  of  said  indebted- 
ness. It  is  simply  that  the  bonds  were  issued  under  the 
act  to  enable  counties,  etc.  to  aid  in  the  construction  of 
works  of  internal  improvement,  but  omitting  all  mention 
of  the  use  to  which  the  bonds,  or  the  money  raised 
thereon,  was  put.  In  short,  the  petition  does  not  show, 
and  the  inference  from  what  is  alleged  would  be  violent 
in  the  extreme,  that  the  county  of  Franklin  had  aided 
to  the  extent  of  a  single  dollar  "any  railroad  or  other 
work  of  internal  improvement.'*  Therefore  it  would 
seem  that  the  objection  made  on  behalf  of  the  defendants 
to  the  introduction  of  any  evidence,  on  the  ground  that 
the  petition  did  not  state  a  cause  of  action,  was  well 
taken,  and  should  have  been  sustained.  From  this  con- 
clusion I  see  no  escape.  But  even  taking  the  case, 
as  made  by  the  evidence,  and  the  plaintiff's  attitude  ia 
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not  at  all  improved,  for  it  certainly  shows  no  cause  of 
action.  By  this  it  is  established  that  these  eighteen 
thousand  dollars  in  bonds  were  neither  voted,  nor  used, 
as  "  donations  to  any  railroad,  or  other  work  of  internal 
improvement,"  but  to  pay  for  one  county  bridge  already 
constructed,  and  to  build  another,  across  the  Republican 
river  in  said  county. 

The  question,  whether  the  means  for  such  works  could 
be  lawfully  raised  under  the  act  of  February  15th,  1869, 
is  not  now  before  us.  However  this  may  be,  it  is  very 
clear  that  the  use  to  which  the  eighteen  thousand  dollars 
in  bonds  were  put  was  not  a  donation  by  the  county  at 
all,  but  an  expenditure  merely  of  so  much  money,  wheth- 
er legal  or  otherwise,  in  the  improvement  of  its  ordinary 
highways,  of  which  bridges  are  a  part.  The  People  v. 
The  Commissioners  of  Buffalo  County ^  4  Neb . ,  160. 

For  these  reasons  the  judgment  of  the  district  court 
must  be  reversed,  the  injunction  dissolved,  and  the  peti- 
tion dismissed  at  the  costs  of  the  plaintiff.  The  other 
judges  concur. 

Judgment  Accordingly. 


Martha  J.  Courtnay,  appellant,  v.  Thomas  Price,  and 

OTHERS,  APPELLEES. 

1.    Usury.    It  is  a  settled  rule  of  this  court  that  if  an  agent,  in- 
trusted with  the  business  of  loaning  money,  exacts  for  its  use, 
either  directly  or  indirectly,  interest  in  excess  of  the  legal  rate, 
the  transaction  will  be  judged  usurious.    Rule  applied. 
%    Review   of  Questions   of  Fact.     Another  rule  is  that  the 
T2   188  findings  of  trial  courts  upon  questions  of  fact  will  not  be  inter- 

-  fered  with,  unless  clearly  unsupported  by  the  evidence.    Rule 

46  626  applied. 

1?   IS       8.    Practice:     questions   not   raised    in   the  trial  corRX. 

50    482 

■"  In  its  appellate  jurisdiction,  the  province   of  this   court    is, 

generally,  to  review  the  rulings  of  inferior   tribunals,  duly 
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excepted  to  at  the  time  of  being  made,  and  to  correct  such  of 
them  as  are  fonnd  to  be  erroneous;  not  the  consideration  of  ques- 
tions first  raised  after  the  case  is  brought  here,  unless  they  be 
those  of  jurisdiction. 

4.    :    DEFENSE  OMITTED.    If  a  defendant  in  the  trial  court 

omit  a  defense  upon  the  merits  which  he  might  have  made,  he 
will,  in  this  court,  be  bound  by  the  case  made  by  the  plead- 
ings and  evidence,  as  exhibited  by  the  records. 

This  was  an  action  in  district  court  for  Lancaster 
county,  for  the  foreclosure  of  a  mortgage,  given  by  defend- 
ants to  secure  a  note  of  $1,000,  payable  to  Henry  Atkins, 
and  by  him  assigned  to  plaintiff.  Defense— usury,  and 
the  court,  Pound,  J.,  presiding,  so  found.  Decree  for 
plaintiff  for  $536.65,  and  judgment  against  her  for  costs. 
She  appeals. 

Courtnayy  Caldwell  <&  Northrop ^  for  appellant. 

Gaky  dt  Abbott ^  for  appellees. 

Laee,  J. 

It  is  a  settled  rule  of  this  court  that  if .  an  agent, 
intrusted  with  the  business  of  loaning  money,  exacts  for 
its  use,  either  directly  or  indirectly,  by  whatsoever  shift 
or  device,  interest  in  excess  of  the  legal  rate,  the  transac- 
tion will  be  judged  usurious.  Philo  v.  Butterfield,  8  Neb., 
266.  Cheney  i\  White,  5  Id.,  261.  Same  r.  Woodruff,  ^ 
Id.,  151.    Same  v,  Eberlmrdt,  8  Id.,  423. 

Another  rule  equally  well  established  is  that,  upon 
questions  of  fact,  this  court  will  not  interfere  with  the 
finding  of  a  trial  court,  unless  it  is  clearly  unsupported 
by  the  evidence.  Armstrong  v.  Freeman,  9  Neb.,  11. 
Oraham  v.  Kibble,  Id.,  182.  And  the  finding  will  be  con- 
sidered supported,  unless  there  be  a  clear  preponderance 
of  evidence  against  it.  Young  v.  Pritckett,  10  Id.,  352. 
Helling  v.  Mortgage  Security  Co.,  Id.,  611.  Tested  by 
these  rules,  how  stands  the  case  we  are  now  considering  ? 

It  is  conceded  that  the  plaintiff  took  the  note  and  se- 
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•curity  after  maturity,  so  that,  if  the  plea  of  usury  would 
have  been  good  against  the  original  payee,  it  is  now 
^ood  as  to  her.  Among  the  facts  brought  out  in  evidence, 
and  which  seem  to  be  undisputed,  is  a  very  important 
one  testified  to  by  Henry  Atkins,  the  payee  of  the  note, 
called  on  behalf  of  the  plaintiff,  viz :  That  the  making 
of  this  particular  loan  to  Price,  as  well  as  others  made 
about  the  same  time,  was  intrusted  solely  to  the  judg- 
ment and  discretion  of  his  agent,  D.  G.  Hull,  who  made 
it,  and  exacted  the  interest  reserved.  We  quote  as  fol- 
lows from  his  testimony : 

Q.  Did  you  see  or  know  an3rthing  in  regard  to 
the  loan  that  was  made  by  Mr.  Hull  to  Mr.  Price,  the 
note  of  which  is  in  controversy  to-day  ? 

A.    I  did  not. 

Q.  Did  you  know  anything  about  it  till  after  it  was 
consummated  ? 

A.    Not  till  after. 

Q.  Did  you  allow  Mr.  Hull  to  use  his  own  judgment 
in  regard  to  the  way  he  loaned  this  money  ? 

A.  He  used  his  own  judgment  in  that  loan  so  far  as 
I  am  concerned,  for  I  did  not  know  anything  at  all  about 
it. 

Q.  Was  he  in  the  habit  at  this  time  of  having  written 
applications,  and  referring  them  to  you  ? 

A.    No. 

The  amount  of  this  loan  was  nominally  one  thousand 
dollars.  The  note  was  for  that  amount.  Of  this  Price 
actually  received  seven  hundred  and  eighty  dollars  only, 
the  residue  going  to  pay  one  year's  interest,  in  advance, 
at  the  nominal  rate  of  twelve  per  cent.,  and  one  hundred 
dollars  charged  by  Hull  for  his  services.  It  is  this  charge 
made  by  Mr.  Hull  which  it  is  claimed  renders  this  Icfan 
usurious. 

Price  in  his  own  behalf  testified  that  *'  a  week  or  so 
before  this  money  was  got,  I  met  Mr.  Hull  in  the  city, 
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and  he  said  he  had  got  an  agency  to  loan  money,  and  if 
any  of  the  people  down  there  wanted  to  borrow,  send 
them  up,  he  had  money  to  loan."  And  as  to  the  money 
from  which  this  loan  and  others  were  about  that  time 
made  by  him,  Hull  swears  it  came  from  Atkins,  by  means 
of  a  draft  for  a  little  less  than  five  thousand  dollars  to 
one  Maton,  a  friend,  and  subsequently  a  brother-in-law 
of  Atkins,  and  was  deposited  to  his  (Hull's)  credit.  The 
money  was,  therefore,  intrusted  to  the  keeping  and  care 
of  Hull,  and,  from  all  the  testimony,  it  is  very  clear,  was 
loaned  out  upon  his  sole  judgment  as  to  the  security  to  be 
required.  That  Hull  was  Atkijis*  agent  the  evidence 
leaves  no  room  for  doubt. 

And  Price  also  testified  that,  "when  he,"  (Hull),  "came 
to  balance,  he  took  out  one  hundred  dollars,  and  I  told 
him  he  should  retain  fifty  dollars  less.  He  said  that  Mr. 
Atkins  allowed  him  five  per  cent,  for  attending  to  the 
business,  and  keeping  it  straight,  and  he  would  have  to 
take  the  amount,  he  could  not  wait  for  next  year."  Hull 
was  on  the  stand  as  a  witness,  but  he  did  not  deny  that 
he  so  said  to  Price.  Being  true,  the  legitimate  inference 
from  this  testimony  would  seem  to  be  that  as  to  the  five 
per  cent,  commission,  at  least,  the  transaction  was 
usurious ;  Price  being  willing  that  the  other  fifty  dollars 
should  be  kept,  probably,  for  Hull's  services  in  drafting 
papers,  taking  acknowledgments,  etc.  Hull,  in  answer 
to  the  question :  "  What  was  said  about  your  commis- 
sion?" answered,  "I  could  only  judge  by  what  I  ordinar- 
ily said."  But  what  he  "ordinarily  said"  does  not  appear. 
He  seems  to  have  had  no  recollection  on  this  particular 
subject,  and  left  the  statement  of  Price  to  stand  entirely 
uncontradicted.  It  seems  that,  regarding  this  transaction 
generally,  Hull's  recollection  was  not  good,  as  he  conceded 
by  saying  that  he  knew  "  what  the  arrangement  was, 
but  could  not  give  the  conversation."  He  could  give 
conclusions,  but  not  the  facts  upon  which  they  were 
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based)  which  is  not  at  all  satisfactory  to  a  court  in  deter- 
mining issues  between  parties.  For  these  considerations, 
we  see  no  reason  for  interfering  with  the  conclusion  of 
the  district  court,  that  the  loan  in  question  was  usurious. 
We  might  refer  at  greater  length  to  the  testimony,  but  to 
do  so  would  be  of  no  particular  use,  therefore  we 
abstain. 

As  a  second  ground  for  reversal,  it  is  contended  that 
Price  was  estopped  from  making  the  defense  of  usury  in 
this  case,  for  the  reason  that  he  failed  to  make  it  in 
another  foreclosure  suit,  brought  by  Atkins,  before  he 
parted  with  these  securities,  against  that  portion  of  the 
mortgaged  estate  lying  in  Otoe  county,  wherein  a  decree 
for  the  amount  claimed,  a  sale,  and  a  partial  satisfaction 
were  obtained.  This  point  is  first  made  in  this  court.  It 
is  merely  suggested  in  the  petition,  and  also  in  the 
answer,  that  such  proceeding  had  taken  place  in  the  dis- 
trict court  for  Otoe  county,  but  the  decree  there  was  not 
plead  as  an  estoppel,  nor  was  it  even  referred  to  on  the 
trial  below.  The  judge's  attention  was  not  called  to  it ; 
and  the  trial  of  the  question  of  usury  was  entered  upon, 
and  proceeded  with  by  the  examination  of  witnesses, 
precisely  as  if  no  prior  suit  had  been  instituted,  or  de- 
cree rendered.  In  its.  appellate  jurisdiction  the  province 
of  this  court  is,  generally,  to  review  the  rulings  of  infer- 
ior tribunals,  duly  excepted  to  at  the  time  of  being 
made,  and  to  correct  such  of  them  as  are  found  to  be 
erroneous ;  not  the  consideration  of  questions  first  raised 
after  the  case  is  brought  here,  unless  they  be  those  of 
jurisdiction.  In  civil  cases  especially,  the  rulings  of 
trial  courts,  upon  questions  not  of  jurisdiction,  and  their 
action  generally  within  the  scope  of  their  jurisdiction, 
unobjected  to,  must  be  regarded  as  satisfactory  to  the 
parties,  and  not  to  be  interfered  with  on  appeal.  And  if 
a  defendant  in  the  trial  court  omit  a  defense  upon  the 
merits  which  he  ihight  have  made,  and  submits  issues 
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not  involving  it,  he  will,  in  this  court,  be  bound  by  the 
case  made  by  the  pleadings  and  evidence,  as  exhibited  by 
the  record. 

Judgment  Affirmed. 
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Geoege  D.  Noble,  and  others,  plaintiffs  in  error,  v. 

Stephen  Himeo,  and  others,  defendants  in  error.     '  is  193I 

1 58  775' 

1.  Liability  of  constable.  One  S.,  who  kept  a  drugstore  had 
certain  patent  medicines  belonging  to  H.  <fe  Co.  for  sale  on  com- 
mission. A  constable  with  an  execution  against  S.,  levied  the 
same  upon  the  property  of  H.  <fc  Co.,  and  sold  the  same,  although 
uotitied  that  H.  was  not  the  owner  of  it.  Held^  That  the  consta- 
ble and  his  sureties  were  liable  to  H.  <fc  Co.,  for  the  value  of  the 
property. 

2.    :    BOND.    The  law  requires  a  constable  to  give  a  bond, 

but  makes  no  provision  as  to  the  amount  of  the  penalty.  The 
amount  of  the  penalty  is  not  material  to  the  validity  of  the  bond 
and  is  a  mere  limitation. 

Error  to  the  district  court  for  Fillmore  county.  Tried 
below,  before  Weaver,  J.  The  facts  appear  in  the  opin- 
ion. 

Eller  Jl;  Chase,  for  plaintiffs  in  error. 

1.  A  man  cannot  stand  by  and  see  his  property  sold 
under  an  execution  against  another  without  opposition^ 
and  then  claim  the  property.  Danmiel  v.  GorJiam,  6  Cal., 
44.  Bond  t\  Ward,  7  Mass.,  123.  Taylor  v.  Seymour,  6 
Gal.,  512.  Vose  r.  Stickney,8  Minn.,  79.  Wellington  2\ 
Sedgwick,  12  Cal.,  476.  Killey  v.  ScanneU,  12  Cal.,  73. 
Dunlap  V,  Berry,  6  HI.,  827.  Lewis  i\  Whittmore,  5  N» 
H.,  677. 

2.  The  law  does  not  prescribe  a  bond  for  constable* 
Gen,  Stat.,  99,  see's  2,  6.    The  bond  sued  upon  is,  "That 

we —  firmly  bound  unto  the  county  of  Fillmore 

and  state  of  Nebraska  in  the  penal  sum  of  $500.00."  The 

13 
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amount  prescribed  by  law  for  a  constable's  bond  is  not 
$500.00,  and  the  sureties  cannot  be  held  for  a  greater 
amount  than  the  law  prescribes.  A  statutory  bond  must 
be  in  the  amount  required  by  law.  Shuttlewortk  v.  Levi, 
13  Bush,  (Ky.),  195.  CiUler  i\  Roberts,  7  Neb.,  4.  Gre- 
gory V.  Cameron,  7  Neb.,  414.  The  board  of  county  com- 
missioners have  no  authority  to  fix  the  amount  of  a  con- 
stable's bond.  3  Neb.,  42.  Miller  v.  Commissioners,  1 
Ohio,  271. 

3.  A  bond  taken  and  approved  by  a  tribunal  not 
authorized  by  law  to  take  such  bond  is  wholly  void. 
Caffery  v.  Dudgeon,  38  Ind.,  512. 

John  P.  Maule,  for  defendants  in  error,  cited  Ohio  v, 
Jennings,  4  Ohio  State,  419.  People  v.  Schuyler,  4  New 
York,  173.  Kane  v.  U.  P.  R.  R.,  5  Neb.,  107.  WiUiams 
V.  Qolden,  10  Neb.,  432. 

Maxwell,  Ch.  J. 

In  August,  1877,  the  Sandwich  Enterprise  Company 
recovered  a  judgment  for  the  sum  of  $314.75  against 
Lorenzo  Snow,  in  the  county  court  of  Fillmore  county, 
upon  which  an  execution  was  issued  in  October  of  that 
year,  and  delivered  to  George  D.  Noble,  a  constable,  who 
levied  upon  certain  patent  medicines  of  the  value  of 
$35.05,  in  the  possession  of  Snow,  but  belonging  to  Himeo 
&  Co.,  and  sold  the  same  under  said  execution  and  paid 
the  proceeds  to  the  plaintiff  in  execution.  This  action  is 
brought  by  Himeo  &  Company  against  the  constable  and 
his  sureties,  upon  his  oflficial  bond,  for  the  value  of  said 
medicines,  and  judgment  was  rendered  in  the  court  below 
in  their  favor  for  the  sum  of  $34.05.  Noble  and  his  sure- 
ties assign  various  errors  in  the  record,  the  more  import- 
ant of  which  will  be  noticed  in  their  order. 

First.  It  is  objected,  that  the  first  instruction  given  by 
the  court  on  its  own  motion,  is  erroneous.  It  is  as  fol- 
lows:    **The  plaintiffs  in  this  case  sue  to  recover  the 


NOVEMBER  TERM,  1881.  195 


Koble  y.  Hlmeo. 


value  of  certain  property  levied  on  by  the  defendant,  No- 
ble, and  sold  by  him  as  constable  to  satisfy  a  certain 
judgment  against  Lorenzo  Snow,  and  if  you  shall  find 
from  the  evidence  that  the  property  set  out  in  plaintiflFs' 
petition  was  so  levied  on  and  sold  by  the  defendant,  No- 
ble, to  satisfy  a  judgment  against  said  Snow,  and  if  you 
further  find,  that  the  said  property  was  at  the  aforesaid 
times  the  property  of  the  plaintiffs,  S.  0,  Himeo  &  Co.,  and 
if  you  shall  further  find  that  at  the  time  the  levy  was 
made,  said  Geo.  D.  Noble  was  notified  that  a  portion  of 
the  goods  levied  upon  did  not  belong  to  said  Snow,  and 
that  he  proceeded  to  sell  the  property  of  plaintiffs,  with- 
out attempting  to  ascertain  to  whom  said  goods  belonged, 
then  you  will  find  for  the  plaintijBfs,  and  assess  their  dam- 
ages at  an  amount  equal  to  the  value  of  the  goods  so  sold 
belonging  to  plaintiffs." 

Judge  Cooley  in  his  work  on  Torts,  page  396,  says: 
"Wrongs  by  a  sheriff  to  others  than  the  parties  to 
suits  are  generally  a  consequence  of  his  mistakes  or 
his  carelessness.  Thus,  he  may,  on  an  execution 
against  one  person,  by  mistake  seize  the  goods  of 
another.  He  must  at  bis  peril  make  no  mistakes  here. 
It  might  be  urged  that,  in  such  cases,  the  sheriff  should 
have  the  ordinary  protection  of  judicial  officers;  for  he 
must  inquire  into  the  facts,  and  he  must  decide  upon  the 
facts  who  the  owner  is.  But  this  does  not  render  the 
functions  of  the  sheriff  judicial.  Ownership  is  a  matter 
of  fact,  and  the  ofiScer  is  supposed  capable  of  ascertain- 
ing who  is  the  owner  of  goods,  just  as  any  one  may  learn 
who  is  proprietor  of  a  particular  shop,  or  member  of  a 
specified  corporation  or  partnership,  or  alderman  of  a 
city,  etc."  *  *  ♦  *  "if  the  sheriff  is  commanded  to 
levy  upon  the  goods  of  a  named  person,  the  fact  of  his 
obedience  is  determined  by  ascertaining  whether  or  not 
he  has  done  so;  if  a  magistrate  is  required  to  decide 
justly  the  controversy  between  two  named  persons,  or  if 
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the  assessor  is  required  to  value  in  just  proportion  the 
property  of  two  named  persons,  no  one  can  know  whether 
or  not  the  requirement  has  been  obeyed  unless  he  can 
look  into  the  oflScer's  mind  and,  by  thus  ascertaining 
what  was  his  real  judgment,  determine  whether  he  has 
actually  obeyed  it  in  giving  decision  or  making  the  assess- 
ment. The  difference  is,  that  the  sheriff  is  to  obey  an 
exact  command,  but  the  judicial  ofl&cer  is  to  follow  his 
judgment.  Even  when  the  sheriff  is  embarrassed  by  the 
fact  that  the  name  of  the  defendant  in  the  writ  is  the 
same  with  that  of  others  in  the  neighborhood,  he  must  at 
his  peril  ascertain  who  the  real  defendant  is,  and  make 
service  upon  him."  This  we  regard  as  a  correct  state- 
ment of  the  law.  The  officer  is  to  levy  upon  and  sell  the 
goods  of  the  execution  debtor,  not  the  goods  of  some  one 
else.  The  fact  that  he  has  an  execution  against  the  prop- 
erty of  A,  will  be  no  justification  if  he  levies  upon  and 
sells  the  property  of  B. 

In  the  case  at  bar  the  testimony  shows  that  the  con- 
stable was  informed  that  the  goods  in  question  were  not 
the  property  of  Snow ;  yet  he  seems  to  have  made  no  in- 
quiry or  effort  to  ascertain  whether  Snow  was  in  fact  the 
owner,  or  not.  The  instruction  in  question,  while  not  aa 
explicit  as  could  be  desired,  is  fully  justified  by  the  evi- 
dence, and  is  not  prejudicial  to  Noble. 

Second.  It  is  claimed  that  the  court  erred  in  refusing 
to  give  the  first  instruction  asked  by  Noble,  which  ift 
as  follows :  **If  the  jury  find  from  the  evidence,  that 
the  property  in  question,  or  any  part  thereof,  was  in  the 
possession  of  Lorenzo  Snow,  at  the  time  the  levy  was 
made  by  George  Noble,  and  further  find,  that  the  same 
property  was  not  claimed  by  any  person  to  belong  to  the 
plaintiffs  in  this  action,  at  the  time  of  the  levy  or  before 
the  sale,  and  that  such  claim  was  not  made  to  the 
defendant,  George  Noble,  then  in  such  case  the  jury 
should  find  for  the  defendants.'*    This  instruction  entire- 
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ly  ignores  the  actual  ownership  of  the  property  and 
makes  notice  to  the  officer,  and  a  claim  of  the  property, 
the  criterion,  by  which  his  liability  is  to  be  determined 
for  levying  upon,  and  selling  property,  not  belonging  to 
the  judgment  debtor.  The  instruction  was  properly 
refused. 

Third,  The  objection,  that  the  verdict  is  not  sustained 
by  the  evidence,  is  not  well  taken.  The  jury  from  the 
testimony  would  have  been  justified  in  returning  no  other 
verdict  than  for  the  plaintiffs  in  the  court  below. 

Fourth.  Objection  is  made  to  the  bond  of  the  consta- 
ble as  being  unauthorized  by  law.  This  question  was  be- 
fore the  court  in  the  case  of  Williams  v.  Golden,  10  Neb., 
432,  and  it  was  held,  that  a  constable's  bond  voluntarily 
given,  and  with  a  reasonable  sum  fixed  as  penalty  there- 
in, was  binding  on  the  sureties,  although  there  was  no  law 
fixing  any  amount  as  penalty.  The  law  requires  a  con- 
stable to  give  a  bond,  and  the  county  commissioners,  by 
fixing  the  amount  of  the  penalty  of  the  same,  merely 
limit  the  liability  of  the  sureties  to  the  sum  designated. 
This  limitation  is  not  necessary  to  make  the  bond  valid, 
as  without  such  limitation  a  surety  would  be  liable  for 
the  full  amount  of  the  injury  sustained.  The  judgment 
is  clearly  right  and  is  affirmed. 

Judgment  Affirmed. 


James  Mortensen,  county  treasurer  of  Cuming  county,     (  m  m 

PLAINTIFF  IN  ERROR,  V.  ThE  WeST  PoINT  MANUFACTURING 
Co.,  DEFENDANT  IN  ERROR. 

1.  Taxes :  action  by  county  treasurer.  A  county  treasurer, 
when  authorized  and  directed  by  the  county  commissioners  to 
collect  personalty  taxes  by  suit,  may  maintain  an  action  in  his 
own  name,  in  the  county  in  which  he  holds  his  office,  to  recover 
the  same. 
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2.  Constitutional  Law.  Section  17  of  the  **act  to  provide  a 
system  of  revenue,"  approved  February  15th,  1869,  providing 
for  the  assessment  of  stoclc  of  corporations,  is  not  in  conflict 
with  section  1,  Art.  IX.,  of  the  constitution. 

Error  to  the  district  court  for  Cuming  county.  Heard 
below  before  Barnes,  J.,  on  demurrer  to  petition.  De- 
murrer sustained  and  action  dismissed. 

Uriah  Bruner,  for  plaintiff  in  error. 

1.  The  action  was  rightfully  brought  in  name  of  treas- 
urer. Gen.  Stat.,  912,  Sec.  37.  Laws  1879,  811,  Sec.  89. 
In  the  collection  of  these  taxes  under  the  warrant  issued 
to  him  he  has  assumed  an  express  trust,  and  as  trustee 
of  such  trust  may  maintain  the  action.  Civil  code,  Sec. 
30.    Regents  v.  McConnell,  5  Neb.,  423. 

2.  Sec.  17,  Gen.  Stat.,  902,  requires  that  stock  only  of 
defendant  shall  be  assessed,  and  all  other  property 
omitted.  If  this  is  good  law  plaintiff  cannot  recover. 
Plaintiff,  however,  claim's  that  it  is  unconstitutional,  on 
the  ground  of  inequality  and  want  of  uniformity. 
Cooley  Const.  Lim.,  622—625.  Woodhridge  v,  Detroit,  8 
Mich,,  301.    Knowlton  v.  Supervisors,  9  Wis.,  410. 

J,  C,  Crawford,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  by  the  treasurer  of  Cumilig  county, 
against  the  defendant,  to  recover  for  the  personal  taxes 
assessed  against  it,  for  the  years  1876,  1877  and  1878.  A 
demurrer  to  the  petition  was  sustained  in  the  court  below 
and  the  action  dismissed. 

But  two  of  the  questions  presented  by  the  record  will 
be  considered. 

First.  Can  a  county  treasurer  maintain  an  action  in 
his  own  name  to  recover  personalty  taxes?  Second. 
Does  the  petition  state  a  cause  of  action? 

First.    Section  89  of  the  revenue  law  of  1879,  provides 
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that :  "No  demand  for  taxes  shall  be  necessary,  but  it  ahali 
be  the  duty  of  every  person  subject  to  taxation  under  the 
laws  of  this  state  to  attend  at  the  treasurer's  office,  at  the 
county  seat,  and  pay  his  taxes ;  and  if  any  person  neglect 
so  to  attend  and  pay  his  personal  taxes  until  the  first  day 
of  November  next   after  such  taxes  become  delinquent, 
the  treasurer  is  directed  to  levy  and  collect  the  same,  to- 
gether with  the  costs  of  collection,  by  distress  and  sale  of 
personal  property  belonging  to  such  person,  in  the  man- 
ner provided  by  law  for  the  levy  and  sale  on  execution, 
and  the  treasurer  shall  be  entitled  to  the  same  fees  for 
his  service  as  are  allowed  by  law  to  sheriffs  for  selling 
property  under  execution.    Provided,   That  in  case  no^ 
I)ersonal  property  of  the  delinquent  can  be  found,  it  shall 
be  the  duty  of  the  treasurer,  when  directed  so  to  do  by 
order  of  the  board  of  county  commissioners  of  his  county, 
to  commence  suit  by  civil  action  in  the  district  court  of 
said  county,  in  the  same  manner  as  other  civil  actions 
are  commenced,  and  prosecute  the  same  to  judgment  and 
collection  by  execution,  attachment,  or  garnishment,  as 
the  case  may  require,  and  that  no  property  whatever  shall 
be  exempt  from  levy  and  sale  under  process  issued  on  the 
judgment  obtained  in  such  action ;  and  in  case  judgment 
be  recovered,  costs  shall  follow  {he  judgment  without 
regard  to  the  amount  of  said  judgment;    Provided  fur- 
ther, that  in  case  any  person  having  personal  property 
assessed  and  upon  which  the  taxes  are  unpaid  shall,  in 
the  opinion  of  the  treasurer,  be  about  to  remove  out  of 
the  county,  or  in  any  other  manner  seek  to  put  his  per- 
sonal property  out  of  the  reach  of  the  treasurer,  it  shall 
be  the  duty  of  the  treasurer  to  collect  such  taxes  by  dis- 
tress, or  by  attachment,  as  the  case  may  require,  at  any 
time  after  the  tax  duplicate  has  been  placed  in  his  hands. 
In  case  any  person  owing  taxes  remove,  the  treasurer 
shall,  among  other  steps  to  collect  such  tax,  forward, 
when  necessary,  such  tax  claim  to  the  treasurer  or  tax 
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collector  at  the  adopted  residence,  or  place  of  abode  of 
€uch  tax  debtor,  and  such  taxes  shall  be  collected  at  the 
latter  place  as  other  personal  taxes,  by  distress  or  civil 
action,  as  the  case  may  require,  and  returned  to  the 
proper  county,  less  such  charges  for  collection  as  are 
hereinbefore  provided.  And  such  treasurer  or  tax  col- 
lector to  whom  such  tax  claim  shall  be  so  forwarded  is 
hereby  authorized  to  commence  and  prosecute  to  judg- 
ment such  civil  action  as  may  be  necessary,  in  the  dis- 
trict court  of  such  county,  in  the  name  of  the  board  of 
county  commissioners  of  the  county  from  which  such  tax 
claim  shall  be  forwarded,  immediately  upon  receipt 
thereof  by  him,  upon  which  judgment  without  regard  to 
the  amount  thereof,  the  plaintiff  shall  recover  costs,  and 
such  judgment  shall  have  the  same  effect  as  hereinbefore 
provided,  when  suit  is  brought  in  the  county  where  such 
tax  is  levied."    Comp.  Stat.,  415. 

It  is  alleged  in  the  petition  that  "on  the  24th  day  of 
February,  1880,  the  board  of  county  commissioners 
of  said  county  directed  said  James  Mortensen,  treasurer 
of  said  county  of  Cuming,  as  such  treasurer,  to  commence 
suit,'*  etc.  This  allegation  is  admitted  by  the  demurrer, 
and  is  sufficient  authority  to  the  treasurer  to  commence 
an  action.  Where  the  action  is  commenced  in  the  coun- 
ty in  which  the  treasurer  holds  his  office,  he  is  author- 
ized to  commence  the  same  in  his  own  name;  but  if 
the  action  is  commenced  in  another  county  by  a  party 
to  whom  the  claim  is  sent,  then  the  action  must  be 
brought  in  the  name  of  the  county  commissioners  of  the 
county  to  which  the  taxes  are  due,  the  authority  of  the 
treasurer  to  bring  an  action  being  restricted  to  his  own 
county ;  but  the  action  being  brought  in  Cuming  county, 
was  properly  brought  in  the  name  of  the  treasurer. 

Second,  The  property  assessed  in  this  case  was  such 
property  as  is  represented  by  the  stock  of  the  corporation, 
which  stock  was  regularly  assessed,  and  the  attorney  for 
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the  plaintiff  admits  that  if  section  17  of  "  The  act  to 
provide  a  system  of  revenue,"  approved  February  15th, 
1869,  is  constitutional,  the  petition  states  no  cause  of 
action.  The  section  referred  to,  after  providing  the 
mode  of  assessment  of  railroad,  telegraph,  ferry  and 
bridge  companies,  provides  that :  **The  stock  of  all  other 
corporations,  or  joint  stock  companies,  not  in  this  sec- 
tion otherwise  provided  for,  existing  under  any  law  of 
this  state,  and  doing  business  therein,  whether  such 
stock  is  held  by  resident  or  non-resident  owners,  shall  be 
assessed,  and  taxed  the  same  as  all  other  taxable  proper- 
ty in  the  precinct  where  said  company  may  have  its  prin- 
cipal place  of  business ;  and  in  assessing  the  value  of 
such  stock,  the  actual  value  in  cash  of  all  the  property 
that  is  represented  shall  be  considered,  and  no  deduction 
shall  be  made  in  such  valuation  by  reason  of  debts  owing 
by  said  corporation,  unless,  as  in  other  cases,  such  de- 
ductions be  made  from  the  item  of  money  and  credits 
listed  by  said  corporation.  Any  real  estate  belonging  to 
or  represented  by  the  capital  stock,  duly  listed  and 
returned,  of  any  corporation,  or  joint-stock  company, 
shall  be  omitted  by  the  assessor  from  the  return  of 
taxable  lands,  or  town  lots,  which  he  is  required  by  law 
to  make,  except  in  case  all  the  property  belonging  to  any 
corporation  he  real  estate,  in  which  case  the  capital  stock 
of  such  corporation,  or  company,  shall  be  omitted  from 
the  list."  It  is  claimed  that  this  provision  is  in  conflict 
with  the  provisions  of  section  1,  Art.  IX.,  of  the  consti- 
tution, which  is  as  follows :  "  The  legislature  shall  pro- 
vide such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her,  or  its 
•  property  and  franchises,  the  value  to  be  ascertained  in 
such  manner  as  the  legislature  shall  direct,  and  it  shall 
have  the  power  to  tax  peddlers,  auctioneers,  brokers, 
hawkers,  commission  merchants,  showmen,  jugglers,  inn- 
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keepers,  liquor  dealers,  toll  bridges,  ferries,  insurance, 
telegraph  and  express  interests  or  business,  venders  of 
patents,  in  such  manner  as  it  shall  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates." 

The  petition  fails  to  state  in  what  the  discrimination 
complained  of  consists,  and  it  is  unnecessary  to  enter 
into  a  discussion  of  that  question.  We  fail  to  perceive 
wherein  the  provision  of  the  revenue  law,  above  quoted, 
is  in  conflict  with  the  constitution.  This  being  the  case, 
there  is  no  cause  of  action  set  forth  in  the  petition,  and 
the  judgment  must  be  affirmed. 

Judgment  Afpibmbd. 


12m 

18    882 

H_io2|    A.  L.  McPherson,    plaintiff  in  error,    v.    The  First 
National  Bank  of  Beatrice,  defendant  in  error. 

1.  Summons  in  county  court.  It  is  8ui¥icient  in  a  summons  is- 
sued by  a  county  judge,  to  describe  the  plaintifTs  cause  of  action 
in  general  terms.    Summons  lield  sufficient. 

2.    :  MOTION  TO  QUASH :    JUDGMENT.    Where  a  defendant 

filed  a  motion  to  quash  a  summons,  which  was  overruled,  and  he 
refused  to  appear  farther  in  the  action,  held^  That  Judgment 
against  him  without  showing  an  entry  of  a  default,  would  not  be 
disturbed. 

Error  to  the  district  court  for  Gage  county.  Tried 
below,  before  Weaver,  J.,  on  a  petition  in  error  to  the 
county  court, 

W,  H.  Ashby,  for  plaintiff  in  error,  cited  Crowellv, 
Galloway,  3  Neb.,  215.  Lyman  v.  Milton,  4A  Cal.,  630. 
Sedgwick  Statutory  and  Const.  Law,  275.  Wyatt  v.  Wy- 
man,  11  Leigh,  585. 

Colby  (it  Hazlett,  for  defendant  in  error. 

Maxwell,   Ch.  J. 
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On  the  26th  day  of  August,  1880,  the  First  National 
Bank  of  Beatrice  commenced  an  action  against  A.  L. 
McPherson,  in  the  county  court  of  Gage  county,  to 
recover  the  sum  of  $21.60  and  interest.  Summons  was 
duly  issued  on  the  26th,  served  on  the  27th,  which  was 
returnable  on  the  81st  of  that  month  at  10  o'clock  a,  m. 
On  the  return  day  of  the  summons  McPherson  ap- 
peared specially  by  an  attorney  and  moved  to  quash 
the  summons,  Firsf,.  because  it  did  not  sufficiently 
describe  the  plaintiff's  cause  of  action.  Second,  because 
it  did  not  notify  the  defendant  to  appear  before  the 
officer  issuing  the  same  at  his  office  in  Gage  county. 
The  motion  was  overruled,  to  which  McPherson  ex- 
cepted, and  he  refusing  to  appear  further  in  the  action, 
judgment  was  rendered  against  him  for  the  sum  of  $21.60 
and  costs.  The  case  was  taken  on  error  to  the  district 
court,  where  the  judgment  was  affirmed.  The  cause  is 
brought  into  this  court  by  petition  in  error. 

The  following  is  a  copy  of  the  summons  complained 

of: 

"State  op  Nebraska,  ) 
County  op  Gage,     J     " 

The  State  of  Nebraska :  To  the  sheriff  or  any  consta- 
ble of  said  county,  Greeting :  You  are  hereby  commanded 
to  summon  A.  L.  McPherson,  defendant,  to  be  and  ap- 
pear before  the  county  court,  at  Beatrice,  in  said  county, 
on  the  Slst  day  of  August,  1880,  at  10  o'clock  a.  m.,  to 
answer  to  the  bill  of  particulars  of  the  First  National 
Bank  of  Beatrice,  Nebraska,  plaintiffs,  wherein  they 
claim  of  said  defendant  the  sum  of  $21.50  with  interest 
at  10  per  cent,  from  August  12th,  1880,  as  due  upon  one 
promissory  note,  and  return  then  this  writ. 

This  26th  day  of  August,  A.  D.  1880. 

J.TJ.   COBBEY, 

Judge  of  County  CourtV* 
Sec.  910  of  the  code  provides  that :  "The  style  of  the 
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summons  shall  be :  "The  state  of  Nebraska, county," 

it  shall  be  dated  the  day  it  is  issued,  and  signed  by  the 
justice  issuing  the  same ;  be  directed  to  the  constable  or 
sheriff  of  the  proper  county,  (except  in  case  a  person  be 
deputed  to  serve  it,  in  which  case  it  shall  be  directed  to 
such  person) ;  must  contain  the  name  of  the  defendant 
or  defendants,  if  known,  and  if  unknown,  give  a  descrip- 
tion of  him  or  them,  and  command  the  officer,  or  i>erson 
serving  the  same,  to  summon  the  defendant  or  defend- 
ants to  appear  before  such  justice,  at  his  office,  in 

county,  at  a  time  specified  therein ;  and  must  describe 
the  plaintiff's  cause  of  action  in  such  general  terms  as  to 
apprise  the  defendant  of  the  nature  of  the  claim  against 
him." 

The  plaintiff's  cause  of  action  is  to  be  described  in  such 

« 

general  terms  as  to  apprise  the  defendant  of  the  nature 
of  the  claim  against  him.  At  common  law,  actions  were 
designated  as  in  assumpsit,  debt,  etc.  The  provision  above 
quoted  was  doubtless  intended  as  a  substitute  for  the 
common  law  form.  All  that  is  necessary  is  to  designate 
in  a  very  general  way  the  plaintiff's  cause  of  action.  In 
the  summons  the  cause  of  action  is  described  as  being 
upon  one  promissory  note,  and  this  is  sufficient. 

The  second  objection  is  not  well  taken.  The  defendant 
was  required  to-  appear  before  the  county  court,  at  Be- 
atrice, on  the  81st  day  of  August,  1880,  at  10  o'clock  a. 
M.,  etc.  This  was  a  sufficient  designation  of  the  time  and 
place  where  he  was  required  to  appear,  and  he  seems  to 
have  had  no  difficulty  in  that  respect.  The  motion  to  quash 
the  summons,  for  the  reasons  stated,  was  properly  over- 
ruled. While  the  summons  was  sufficient  in  form  to 
give  the  court  Jurisdiction,  it,  in  some  respects,  does  not 
conform  to  the  statute.  The  style  of  summons  is  required 

to  be:    "The  state  of  Nebraska, county."    This  is 

sufficient  to  show  the  venue  and  also  comply  with  the 
constitutional  provision,  that  all  writs  shall  run  in  the 
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name  of  the  state.  The  date  when  the  summons  ia  to  be 
returned  should  be  clear  and  unambiguous ;  thus :  "you 

will  make  due  return  of  this  writ  on  or  before  the 

day  of /'etc. 

It  is  objected,  that  no  default  was  entered  against  Mc- 
Pherson  before  judgment  was  rendered  against  him. 
The  record  shows  the  following  facts :  "August  31st,  1880, 
defendant  makes  special  appearance,  objecting  to  juris- 
diction by  motion.  Motion  overruled.  Defendant  ex- 
cepts. Defendant  refuses  to  further  proceed  or  appear 
in  the  case,  and  stands  upon  his  motion.  Wherefore,  the 
court  being  fully  advised  in  the  premises,  finds,  that 
there  is  justly  due  from  said  defendant  to  plaintiff,  the 
sum  of  $21.60/'  etc. 

The  record  shows  that,  upon  his  motion  being  overruled, 
McPherson  refused  to  appear  further  in  the  case.  It  was 
unnecessary,  therefore,  to  enter  a  default  against  him.  If 
he  wished  to  have  the  judgment  set  aside  and  be  permitted 
to  defend,  he  still  had  ten  days  in  which  to  make  the  mo- 
tion. Justice  courts  are  created  for  the  purpose  of  try- 
ing minor  causes,  with  as  little  delay  and  expense  to  the 
parties  as  is  consistent  with  the  proper  administration  of 
justice.  It  is  the  policy  of  the  law  to  require  trials  to  be 
had  on  the  merits,  and  the  proceedings  of  such  courts  in 
all  matters,  except  as  to  the  jurisdiction,  will  be  viewed 
with  great  liberality.  It  is  very  clear  that  justice  has  been 
done  in  the  premises,  and  the  judgment  of  the  district 

court  is  affirmed. 

Judgment  Affirmed. 


Philip  Deck,  plaintiff  in  error,  v.  Ebisle  Smith,  de- 
fendant IN  ERROR. 

1.    BUI  of  Exceptions.    It  is  the  duty  of  the  adverse  party,  upon 
receiving  a  bill  of  exceptions,  to  propose  amendments  thereto, 
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and  return  such  bill  with  his  proposed  amendments  within  the 
time  limited  by  statute  to  the  party  proposing  the  bill. 

2.    .     A  judgment  was  rendered  in  February,  1880.    Court 

adjourned  sine  die  on  the  21st  day  of  March  thereafter,  forty 
days  having  been  given  to  reduce  the  exceptions  to  writing. 
The  bill  was  prepared  and  submitted  to  the  attorney  for  the  ad- 
verse party,  on  the  24th  day  of  April,  who  permitted  it  to 
remain  in  his  office  until  the  7th  day  of  June,  but  proposed  no 
material  amendment  thereto.  On  the  8th  day  of  June  the  bill 
was  presented  to  the  Judge,  who  afterwards  signed  the  same. 
Heldf  That  the  bill  would  not  be  quashed  on  the  motion  of  the 
attorney  for  the  adverse  party,  because  not  signed  within  the 
time  limited  by  statute. 

Motion  to  quash  bill  of  exceptions. 

M.  H,  Sessions y  for  the  motion. ' 

L.  C.  Burr,  contra. 

Maxwell,  Ch.  J. 

This  is  a  motion  filed  on  behalf  of  the  defendant  in 
error  to  quash  the  bill  of  exceptions.  The  plaintiflF  was 
granted  forty  days  from  the  rising  of  the  court  to  prepare 
a  bill  of  exceptions.  Court  adjourned  sine  die  on  the  21st 
day  of  March,  1880.  On  the  24th  of  April  of  that  year, 
the  attorney  for  the  plaintiff  prepared  the  bill  and  sub- 
mitted it  to  the  attorney  for  the  defendant.  This  bill 
was  retained  in  the  office  of  the  defendant's  attorney 
until  the  7th  day  of  June  of  that  year.  The  reason  as- 
signed for  the  delay  by  the  attorney  of  the  defendant  in 
his  affidavit  is  "  that  said  bill  of  exceptions  was  laying  in 
my  office  during  the  whole  time,  and  it  entirely  escaped 
my  memory  that  it  was  there,"  etc.  No  material  amend- 
ments to  the  bill  were  suggested  by  him.  On  the  8th  day 
of  June,  1880,  the  attorney  for  the  plaintiff  presented 
the  bill  to  the  judge  for  his  signature,  and  the  bill  was 
signed  without  date,  but  the  certificate  recites  the  cause 
of  delay  in  settling  the  bill.  Afterwards,  on  the  28rd  of 
December,  1880,  the  judge  erased  his  name  from  the 
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certificate,  while  the  bill  was  on  file  in  the  clerk's  office, 
and  attached  another  certificate,  duly  signed,  but  stating 
that  the  bill  was  presented  to  him  for  his  signature  in 
December,  1880.  The  defendant's  motion  is  to  quash  the 
bill,  because  not  signed  within  the  time  required  by  law. 

Sec.  311  of  the  code  provides  that :  "  When  the 
decision  is  not  entered  on  the  record,  or  the  grounds  of 
objection  do  not  sufficiently  appear  in  the  entry,  the 
party  excepting  must  reduce  his  exceptions  to  writing 
within  fifteen  (15)  days,  or  in  such  time  as  the  court  may 
direct,  not  exceedmg  forty  (40)  days  from  the  adjourn- 
ment of  the  court  sine  die,  and  submit  the  same  to  the 
adverse  party  or  his  attorney  of  record  for  examination 
and  amendment,  if  desired.  Such  draft  must  contain  all 
the  exceptions  taken  upon  which  the  party  relies.  With- 
in ten  days  after  such  submission  the  adverse  party  may 
propose  amendments  thereto,  and  shall  return  said  bill 
ivith  his  proposed  amendments  to  the  other  party,  or  his 
attorney  of  record." 

It  is  the  duty  of  the  adverse  party  to  propose  amend- 
ments if  the  bill  is  incorrect,  and  return  the  bill  with  the 
proposed  amendments  to  the  party  excepting  or  his  attor- 
ney. See  First  National  Bank  v.  Bartlett,  8  Neb.,  319. 
He  cannot  close  his  office,  or  place  the  bill  where  it  will 
be  overlooked  or  forgotten,  and  then  plead  his  own 
neglect  to  deprive  the  party  excepting  of  his  rights.  Mat- 
ters of  mere  form  in  settling  bills  of  exceptions  are  con- 
strued very  liberally  to  save  the  rights  of  parties.  The 
judge,  having  signed  the  bill,  had  no  authority  to  erase 
his  name  therefrom  after  the  same  was  filed.  But  as  the 
only  material  objection  to  the  bill  is  the  delay  in  signing 
the  same,  and  as  such  delay  was  the  fault  of  the  attorney 
for  the  defendant,  the  motion  to  quash  is  overruled. 

Motion  Overruled. 
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The  First  NATioNAii  Bank  of  BABNBSviLiiE,  Ohio,  plain- 
tiff IN  ERROR,   V.  A.   D.  YOCUM,   DEFENDANT  IN  ERROR. 

Motion  for  rehearing'.  Leave  to  Hie  a  motion  for  a  rehearing 
(more  than  thirty  days  from  time  of  filing  opinion  having 
elapsed),  denied. 

Application  for  leave  to  file  a  motion  for  a  rehearing, 
in  the  case  reported  11  Neb.,  328. 

Hewitt  d  Yocum,  for  the  application. 

Maxwell,  Ch.  J. 

This  is  an  application  on  behalf  of  the  defendant  for 
leave  to  file  a  motion  for  a  rehearing,  as  more  than  thirty 
days  have  elapsed  since  the  filing  of  thd  opinion.  The 
application  is  supported  by  the  afl&davit  of  the  defendant, 
wherein  he  states  that  he  "was  never  notified  of  the 
action  of  the  supreme  court  in  its  finding  and  reversal  of 
said  cause,  so  that  he  could  file  a  motion  for  a  rehearing 
within  the  time  required  by  the  rule,"  etc. 

Eule  XVI  provides  that:  "A  motion  for  a  rehearing 
may  be  filed,  as  of  course,  at  any  time  within  thirty  days 
from  the  filing  of  the  opinion  of  the  court  in  the  case," 
etc.  The  object  of  the  rule  is,  to  allow  either  party,  in  a 
case,  to  call  the  attention  of  the  court  to  any  matter 
involved  therein,  which  may  be  deemed  important. 
In  Other  words,  the  court  is  desirous  of  avoiding  errors, 
and  therefore  invites  either  party,  when  dissatisfied  with 
the  opinion,  to  point  out  errors  therein.  But  a  party  who 
seeks  to  file  a  motion  out  of  time,  upon  the  ground  that 
he  had  no  notice  of  the  filing  of  the  opinion,  must  state 
facts.  He  must  state  the  time  when  he  first  received 
notice,  and  not  in  the  form  of  a  mere  conclusion.  It 
must  appear  too,  that  the  failure  to  receive  notice  was 
not  his  fault.  In  both  these  particulars  the  affidavit  in 
question  is  fatally  defective. 
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As  a  further  consideration  for  denying  the  application 
we  are  convinced  that  our  former  opinion  filed  in  this  case 
is  correct.  The  action  was  brought  upon  a  promissory 
note,  dated  January  24th,  1872,  made  by  the  defendant 
herein,  to  one  "P.  Clark,  or  bearer,"  and  due  and  payable 
six  months  after  date,  which  note  it  is  alleged  in  the  peti- 
tion, was  on  the  5th  day  of  February,  1872,  for  a  valuable 
consideration  transferred  to  the  plaintiff.  To  the  petition 
the  defendant  filed  an  answer,  wherein  he  "admits  that 
he  executed  the  said  promissory  note  described  in  said 
plaintiff's  petition,  but  denies  that  he  owes  said  plaintiff 
any  sum  of  money  whatever  therein,  for  the  reason  that 
said  promissory  note  was  executed  and  delivered  by  said 
plaintiff  to  the  said  P.  Clark  therein  named,  without  any 
consideration  whatever  having  been  paid  by  the  said  P. 
Clark/'  It  is  also  alleged  that  the  plaintiff  had  notice  of 
the  fact  before  it  became  the  holder  of  the  note.  The 
second  count  of  the  answer  states  in  substance  that  the 
note  was  given  in  payment  of  worthless  cloth,  and  thai; 
he  was  induced  to  purchase  the  same  by  false  representa- 
tions. The  third  count  is  substantially  the  same  as  the 
second.  The  fourth  count  alleges,  that  the  plaintiff  is  not 
the  legal  owner  or  holder  of  said  note.  The  answer  may 
be  summed  up  in  these  words :  that  the  cloth  for  which 
the  note  was  given  was  of  no  value ;  that  the  defendant 
was  induced  to  purchase  said  cloth  by  false  representa- 
tions ;  and  that  the  plaintiff  had  notice  of  these  facts  be- 
fore purchasing  the  note.  These  being  the  issues,  the 
instruction  referred  to  in  the  opinion  of  the  court  was  un- 
authorized, and  in  any  view  of  the  case  must  have  misled 
the  jury.  A  new  trial  will  obviate  this  objection.  The 
application  must  therefore  be  denied. 

Application  Denied. 


14 
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Peter  Swansen,  plaintiff  in  error,  v.  Gurilla  Swansbn, 
defendant  in  error. 

1.  Practice  In  Supreme  Court:  divorce:  error.  A  decree 
of  divorce  and  alimony  wiis  rendered  November  18th,  1880,  and 
a  transcript  of  the  proceedings  and  a  petition  in  error  filed  in 
the  supreme  court  July  27th,  1881,  no  motion  for  a  new  trial  hav- 
ing been  filed  in  the  court  below.  -  Held  (more  than  six  montlis 
having  elapsed  since  the  rendition  of  the  decree,)  that  none  of 
the  errors  assigned  in  the  proceedings  of  the  court  could  be  con- 
sidered. In  such  case,  the  sole  question  presented  is  the  suffi-  * 
ciency  of  the  petition  to  sustain  the  judgment. 

2, :    APPEAL.   An  appeal  in  equity  causes  will  lie  to  the 

supreme  court  A-om  a  final  order  or  judgment  of  the  district 
court,  in  which  case  no  motion  for  a  new  trial  is  necessary.  But 
if  an  equity  cause  is  taken  on  error  to  the  supreme  court,  the 
same  procedure  must  be  had  as  in  an  action  at  law. 

3.    Alimony.  A  decree,  declaring  alimony  a  lien  upon  real  estate, 
reversed. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below,  before  Post,  J.     The  opinion  states  the  case. 

WiUiam  MarshuU,  for  plaintiff  in  error. 

W,  H.  Munger,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

On  the  18th  day  of  November,  1880,  the  defendant  in 
error  obtained  a  decree  of  divorce  from  the  plaintiJBf,  in 
the  district  court  of  Dodge  county.  The  court  also 
awarded  $250.00  to  said  defendant  as  alimony,  and 
decreed  that  the  same  be  a  lien  upon  the  real  estate  of 
the  plaintiflf.  On  the  27th  day  of  July,  1881,  a  transcript 
of  the  proceedings  in  the  district  court  and  a  petition  in 
error  were  filed  in  this  court.  The  attorney  for  the 
defendant  now  moves  to  strike  out  of  the  petition  in 
error  the  2d,  8d,  4th  and  5th  assignments,  upon  the 
ground  that  the  errors  assigned  therein  cannot  be  eonsid* 
ered,  no  motion  for  a  new  trial  having  been  made  in  the 
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court  below.  The  record  shows  that  no  motion  for  a  new 
trial  was  made,  and  none  of  the  alleged  errors  brought  to 
the  attention  of  the  trial  court.  This  was  necessary,  in 
order  to  have  a  review  of  the  proceedings  of  the  court 
below  by  petition  in  error.  The  motion  for  a  new 
trial,  however,  is  to  correct  error  in  the  proceedings, 
and  it  is  not  necessary  to  raise  an  objection  to  a  vital 
defect  in  a  petition,  hke  a  failure  to  state  a  cause  of 
action.  This  may  be  taken  advantage  of  at  any  time, 
no  motion  for  that  purpose  being  necessp-ry.  In  our 
dual  system  of  practice,  an  appeal  in  actions  in 
equity  may  be  taken  to  the  supreme  court  from  a  final 
decree  in  the  district  court,  at  any  time  within  six 
months  from  the  rendition  of  the  decree,  and  no  motion 
for  a  new  trial  is  necessary,  while  in  actions  at  law  and 
equity  cases,  taken  on  error  to  the  supreme  court,  a 
motion  for  a  new  trial  containing  the  errors  complained 
of,  must  have  been  filed  and  acted  upon  by  the  trial  court. 
Cutler  V.  Roberts,  7  Neb.,  9;  Midlajid  R.  R,  Co,  v,  Mc^ 
Cartney,  1  Id.,  406;  Mills  v.  Miller,  2  Id.,  817;  Wells,  et 
(d,,  V.  Preston,  8  Id., 446;  Cropsy  v,  Wiggenhom,  Id.,  117; 
Singleton  v.  Boyle,  4  Id.,  11.  The  petition  in  error  is  to 
be  filed  within  one  year  after  the  date  of  rendition  of 
the  final  judgment.  It  is  desirable,  perhaps,  that  the 
procedure  should  be  the  same  in  law.  and  equity  cases. 
And  certainly  no  discrimination  should  be  made  in  the 
time  of  filing  transcripts  in  this  court.  But  this  is  a 
consideration  to  be  addressed  to  the  legislature.  As 
there  was  no  motion  for  a  new  trial  filed  in  the  court 
below,  the  motion  to  strike  out  must  be  sustained.  The 
only  question  therefore  to  be  considered,  is  the  sufficiency 
of  the  petition  to  sustain  the  judgment. 

In  our  opinion  the  petition  is  sufficient  to  sustain  the 
decree  of  divorce,  but  not  sufficient  to  sustain  a  decree 
making  the  alimony  a  lien  upon  the  real  estate  of  the 
plaintiff  in  error.    The  allegations  as  to  the  OTN-nership 
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of  property  are  as  follows:  "That  said  defendant 
is  the  o\vner  of  personal  property  and  money  of  the 
value  of  fifteen  hundred  dollars,  and  is  the  owner  of  one 
hundred  and  twenty  acres  of  land,  situated  in  Dodge 
county,  of  the  value  of  fifteen  hundred  dollars,"  etc. 

Section  22  of  the  chapter  in  relation  to  divorce  and 
alimony,  (Comp.  Stat.,  Chap.  85.)  provides  that :  "Upon 
every  divorce  from  the  bonds  of  matrimony,  for  any 
cause  excepting  that  of  adultery,  committed  by  the  wife, 
and  also  upon  every  divorce  from  bed  and  board  from  any 
cause,  if  the  estate  and  effects  rei^tored  or  awarded  to  the 
wife  shall  be  insuflScient  for  the  suitable  support  and 
maintenance  of  herself  and  such  children  of  the  mar- 
riage as  shall  be  committed  to  her  care  and  custody,  the 
court  may  further  decree  to  her  such  part  of  the  personal 
estate  of  the  husband,  and  such  alimony  out  of  his  estate 
as  it  shall  deem  just  and  reasonable,  having  regard  to 
the  ability  of  the  husband,  the  character  and  situation 
of  the  parties,  and  all  other  circumstances  of  the  case." 

Section  26  provides  that :  "In  all  cases  where  alimony 
or  other  allowance  shall  be  decreed  for  the  wife  and 
children,  the  court  may  require  sufi&cient  security  to  be 
given  by  the  husband  for  the  payment  thereof,  according 
to  the  terms  of  the  decree;  and  upon  the  neglect  or 
refusal  of  the  husband  to  give  such  security,  or  upon  his 
failure  to  pay  such  alimony  and  allowance,  the  court 
may  sequester  his  personal  estate,  and  the  rents  and 
profits  of  his  real  estate,  and  may  appoint  a  receiver 
thereof,  and  cause  such  personal  estate,  and  the  rents 
and  profits  of  such  real  estate,  to  be  applied  to  the  pay- 
ment thereof." 

This  procedure  should  have  been  followed  in  this 
ease,  and  the  decree,  so  far  as  it  makes  the  alimony  a 
lien  upon  the  real  estate,  is  reversed.  Undoubtedly  the 
court  has  authority  to  enforce  its  decrees  as  to  alimony, 
but  the  extent  to  which  it  may  go  in  the  enforcement  of 
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such  decree  is  not  now  before  the  court.  The  decree  of 
tjhe  court  below  will  be  modified  in  conformity  with  this 
opinion. 

Judgment  Accordingly. 


False  representations.  In  an  action  for  false  representations  as  to 
the  quality  of  certain  Kansas  lands,  exchanged  for  property  in 
the  city  of  Lincoln,  at  $l,r>00.00,  it  appearing  that  the  lands  Were 
nearly  worthless,  a  judgment  for  9oOO. 00  damages  was  sustained. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J.    The  facts  appear  in  the  opinion. 

W.  J.  Lamb,  for  plaintiff  in  error, 

A.  C.  Ricketts,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  defendant  herein  brought  an  action  against  the 
plaintiff,  in  the  district  court  of  Lancaster  county,  to  re- 
cover from  him  the  sum  of  $1,600.00,  the  cause  of  action 
being  that  he,  (Jones),  had  sold  to  Phillips  a  house  and 
lot  in  the  city  of  Lincoln,  for  the  sum  of  $3,000.00,  and 
received  in  payment  $1,500.00  in  cash  and  240  acres  of 
Kansas  lands,  valued  at  $1,500.00.  It  is  alleged  in  the 
petition  that  Phillips  represented  to  Jones  "that  said  land 
was  good  land ;  that  it  was  a  choice  piece  of  farming  land ; 
that  he  had  been  offered  five  dollars  per  acre  for  it,  but 
had  refused  it;  that  he  could  then  get  five  dollars  per 
acre  for  it  and  would  not  accept  it,  but  that  he  held  it  at 
aix  and  twenty-five  hundredths  dollars  per  acre."  It  is 
also  stated  that  Jo^es  had  never  seen  the  lands,  and  that 
he  confided  wholly  in  PhjJKps'  representations,  and  that 


William  P.  Phillips,  plaintiff  in  error,   v.   Benjamin  rwiii> 

F.  Jones,  defendant  in  error. 
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said  representations  were  false  and  untrue,  as  Phillips 
well  knew,  and  that  said  land  was  stony  and  worthless." 
To  the  petition  Phillips  filed  an  answer  in  which  he  alleges, 
in  substance,  that  there  was  an  exchange  of  property  be- 
tween the  plaintiff  and  defendant ;  thit  ^  gave  Jones 
and  his  agents  a  description  of  the  Kansas  lands  some 
thirty  days  prior  to  the  exchange,  and  expressly  told  them 
that  he  had  never  seen  the  land,  and  that  he  was  to  in- 
form himself  in  regard  to  the  quality ;  that  he  did  not  tell 
him  that  said  lands  were  choice  farming  lands,  but  that 
they  were  of  average  quality  in  that  locality,  and  that  he 
believed  his  statements  to  be  true.  ^ 

On  the  trial  of  the  cause  a  verdict  was  rendered  in  favor 
of  Jones,  for  the  sum  of  $500.00,  upon  which  judgment 
was  rendered.  Phillips  brings  the  cause  into  this  court 
by  petition  in  error, 

A  number  of  technical  objections  are  made  to  the  judg- 
ment, which  we  do  not  deem  it  necessary  to  notice.  The 
land  traded  by  Phillips  to  Jones  is  shown  by  all  the  testi- 
mony to  be  nearly  worthless, — worth  fifty  cents  per  acre. 
We  do  not  care  to  comment  at  length  upon  the  testimony. 
Mr.  PhilUps  admits  on  cross  examination,  that  he  stated 
to  the  agent  of  Jones,  while  the  negotiations  were  pend- 
ing, that  he  made  the  following  representations  as  to  the 
land:  Q.  "Did  you  not  tell  Mr.  Loomis  (the  agent), 
that  that  was  a  good  piece  of  land  ?'*  A.  "A  good  piece 
of  land,  averaging  with  the  land  in  that  county."  It  is 
very  clear  from  the  testimony  that  the  land  in  controversy 
is  not  of  average  quality  with  lands  in  the  county  in 
which  it  is  situated.  His  own  testimony,  therefore,  is  suf- 
ficient to  sustain  the  verdict,  and  all  the  testimony  upon 
that  point  tends  to  show  that  he  made  representations 
that  this  was  good  land,  or  choice  farming  land. 

It  is  a  very  old  head  of  equity,  says  chancellor  Kent, 
adopting  the  language  of  Lord  Eldon,  that  if  a  represen- 
tation he  made  to  another  person,  going  to  deal  in  a  mat- 
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ter  of  interest  upon  the  faith  of  that  representation,  the 
former  shall  make  the  representation  good,  if  he  knows 
that  representation  to  be  false.  Bacon  v,  Brenson,  7 
Johns  Ch.,  201.  Evans  v.  Bicknell,  6  Ves.,  182.  And  if 
a  party,  without  knowing  whether  his  statements  are  true 
or  not,  makes  an  assertion  as  to  any  particular  matter 
upon  which  the  other  party  has  relied,  the  party  de- 
frauded in  a  proper  case  will  be  entitled  to  relief. 
Smith  V.  Richardsy  18  Pet.,  38.  Trumbull  v.  Gadsden,  2 
Strobhart's  Eq.  South  Car.,  E.  14.  McFerran  v.  Taylor,  a 
Cranch,  281. 

As  was  said  in  the  case  of  McFerran  v.  Taylor: 
"He  who  sells  property  on  a  description  given  by 
himself,  is  bound  in  equity  to  make  that  description  good, 
and  if  it  be  untrue  in  a  material  point,  although  the 
variance  be  occasioned  by  mistake,  he  must  remain  liable 
for  that  variance."  It  is  evident  that  substantial  justice 
has  been  done  in  the  premises  and  the  judgment  will  be 

affirmed. 

Judgment  Affirmed. 


Katmond  Bbothers  and  Cyrus  Langworthy,  plaintiffs 
IN  ERROR,  V.  Green  &  Co.,  defendants  in  error. 

1.  Action  on  attachment  undertakiner :  set-off.  In  an  action 
upon  an  undertaking  for  an  attachment,  held^  That  a  claim  due 
from  the  obligees  in  favor  of  the  principals  could  be  set-off  al- 
though the  damages  were  unliquidated.  Boyerv,  Clark,  3  Neb.^ 
167,  moditied. 

2.    :    .    In  an  action  upon  an  undertaking  against  a 

principal  and  surety,  a  demand  due  from  the  plaintiff  to  the 
principal  may  be  set  off  against  the  claim  of  the  plaintiff. 

3.    :    DAMAGES.    In  an  action  upon  an  undertaking  for  an 

attachment,  the  reasonable  value  of  an  attorney's  services,  who 
procured  the  dissolution  of  tlie  attachment,  is  a  proper  item  of 
damage. 
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Errob  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J,    The  opinion  states  the  case. 

Harwood  dt  Ames,  for  plaintiffs  in  error. 

1.  The  set-off  should  have  been  allowed.  Code,  sec. 
103.  Pomeroy  on  Remedies,  752,  and  note.  Parsons  v. 
Nash,  8  How.  Pr.,  464.    Stevens  v.  Able,  15  Kan.,  584. 

2.  It  is  admitted  on  the  record  that  no  sum  has  ever 
been  paid  by  the  plaintiffs  as  attorney's  fees  for  services 
in  procuring  a  dissolution  of  the  attachment,  and  in  an 
action  on  the  bond  no  recovery  can  be  had  for  services  of 
counsel,  unless  payment  has  been  actually  made.  It  is 
apparent  from  the  circumstances  of  this  cause  that  the 
action  is  mainly  a  speculative  one  in  the  interests  of  at- 
torneys, and  such  litigation  does  not  deserve,  and  will  not 
receive,  encouragement  from  the  courts.  Hughes  t?. 
Brooks,  36  Tex.,  879.  Plumb  v,  Woodmansee,  84  Iowa, 
116.  Oelriclis  r.  Spain,  15  Wal.,  211.  Heath  v.  Lent, 
1  Cal.,  410,    Cowdore  v.  Martin,  17  Mo.,  41. 

8.  In  an  action  upon  an  attachment  bond  nothing  can 
be  recovered  in  compensation  for  damage  resulting  from 
the  action  or  expenses  incurred  in  its  defense.  High  on 
Injunctions,  557.  Plumb  v,  Woodmansee,  84  Iowa,  116. 
Drake  on  Attachments,  176.  Behrens  v.  McKenzie,  23 
Iowa,  333.  Langworthyv.  McKelvey,  25  Iowa,  48.  Sedg- 
wick on  Damages,  811  et  seq.  Gregory  v.  Hartley,  6  Neb., 
856.    Gilbert  v.  Winan,  1  N.  Y.,  550. 

France  d-  Sedgwick,  for  defendants  in  error. 

1.  An  action  on  an  attachment  bond  is  not  an  action 
arising  out  of  contract  within  the  meaning  of  the  statutes. 
Gen.  Statutes,  p.  541,  sec.  104.  Boyer  v.  Clark  d  Mc- 
Candless,  8  Neb.,  168,  and  cases  cited.  Osborne  r.  Eth- 
eridge,  13  Wend.,  339. 

2.  As  to  attorney    fees.    Bonesteel  v.  Bonesteel,   80 
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Wis.,  511.    High  on  Injunctions,  562.     Ah  Thaie   v. 
Quan,  3  Cal.,  216. 

Maxwell,  Gh.  J. 

This  action  was  brought  by  Greeu  &  Co.,  in  the  district 
court  of  York  county,  upon  an  undertaking  in  attachment, 
of  which  the  following  is  a  copy : 

"Know  all  men  by  these  presents,  that  we,  Eaymond 
Brothers,  as  principal,  and  Cyrus  Langworthy,  as  surety, 
are  held  and  firmly  bound  unto  Green  &  Company,  in 
the  sum  of  five  hundred  and  fifty  dollars  ($550.00),  upon 
conditions  following :  Whereas  th^  said  Eaymond  Broth- 
ers is  about  suing  out  of  the  office  of  the  county  court 
judge,  in  and  for  said  county,  a  writ  of  attachment 
against  the  property  of  said  Green  &  Company,  defend- 
ants, for  the  sum  of  two  hundred  and  sixty-five  dollars 
and  thirty-two  cents  ($265.82),  in  a  certain  action  against 
the  said  Green ;  Now  if  the  said  Eaymond  Brothers  shall 
pay  all  damages  which  the  said  Green  &  Company  may 
sustain,  by  reason  of  the  unlawful  suing  out  of  said  writ, 
then  this  obligation  to  be  void,  otherwise  to  remain  in 
force. 

Witness  our  hands,  this  2nd  day  of  March,  A.  D.  1878, 
Eaymond  Brothers,  Principal, 
Cyrus  Langworthy,  Surety.'' 

Eaymond  Bros,  in  their  answer  to  the  petition.  First. 
Deny  certain  facts  stated  therein.  Second.  Set  up  as  a 
set-oflf  certain  drafts  drawn  by  them  on  Green  &  Co.  and 
accepted,  upon  which  there  is  due  the  sum  of  $265.52 
and  interest.  Green  &  Company  demurred  to  the  set-off 
and  the  demurrer  was  sustained. 

This  case  seems  to  have  grown  out  of  that  of  Green  d- 
Co.  v.  Raymond  Brothers^  9  Neb.,  295. 

The  first  question  to  be  determined  is,  was  the  set-off 
of  Eaymond  Brothers  a  proper  matter  of  set-off. 
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In  the  case  of  Boyer  v.  Clark  dt  McCandless,  3  Neb., 
161,  this  oourt  held  that  a  claim  for  unliquidated  dam- 
ages, the  recovery  of  which  is  still  uncertain,  cannot  be 
the  subject  of  set-oflf. 

Section  100  of  the  code  of  civil  procedure  provides 
that :  '*  The  defendant  may  set  forth  in  his  answer  as 
many  grounds  of  defense,  counter-claim  and  set-off  as  he 
may  have.  Each  must  be  separately  stated  and  num- 
bered, and  they  must  refer  in  an  intelligible  manner  to 
the  cause  of  action,  which  they  are  intended  to  answer," 

Section  101  provides  that :  "  The  coxmter-claim  men- 
tioned in  the  last  section  must  be  one  existing  in  favor  of 
a  defendant,  and  against  a  plaintiff,  between  whom  a  sev- 
eral judgment  might  be  had  in  the  action,  and  arising  out 
of  the  contract  or  transaction,  set  forth  in  the  petition, 
as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action." 

Section  104  provides  that :  "  A  set-off  can  only  be 
pleaded  in  an  action  founded  on  contract,  and  must  be 
a  cause  of  action  arising  upon  contract,  or  ascertained  by 
the  decision  of  the  courb.'' 

The  term  set-off  is  here  preserved,  and  is  distinguished 
from  counter-claim. 

The  defense  of  set-off  was  unknown  to  the  common  law, 
it  being  purely  the  creature  of  statute,  at  least  in  courts 
having  no  equity  jurisdiction.  S.  13,  Ch.  22,  of  2  Geo.  2, 
made  perpetual  by  8  Geo.  2,  C.  24,  S.  4,  provides  that : 
"  Where  there  are  mutual  debts  between  the  plaintiff  and 
defendant,  or,  if  either  party  sue  or  be  sued,  as  executor 
or  administrator,  when  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter  may  be  given 
in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as 
the  nature  of  the  case  may  require,  so  as  at  the  time  of 
his  pleading  the  general  issue,  when  any  such  debt  of  the 
plaintiff,  his  testator  or  intestate,  is   intended  to   be 
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inserted  or  given  in  evidence,  notice  shall  be  given  of  the 
particular  sum  or  debt  so  intended  to  be  insisted  on,  and 
upon  what  account  it  became  due,  or  otherwise  such 
matter  shall  not  be  allowed  in  evidence  upon  such  gen- 
eral issue." 

The  object  of  these  statutes  was  to  prevent  cross 
actions  between  'the  same  parties,  labay  v.  Bowden,  8 
Exch.,  852,  22-Eng.,  L.  &  E„  551 ;  WaUis  v.  Bastard,  4 
De.  G.  M.  &  G.,  251,  31  Eng„  L.  &  E.,  175.  The  law 
of  set-ofif,  at  the  present  time,  may  be  said  to  consist  of 
the  rules  and  principles  derived  from  adjudications  upon 
the  above  statutes.  A  set-off  is  allowable  in  all  cases  of 
mutual  debt — that  is,  in  all  claims  in  the  nature  of  a 
debt. 

In  Oreen  v.  Farmer,  4  Burr.,  2220 — 1,  Lord  Mansfield 
said :  ''  Natural  equity  says,  that  cross-demands  should 
compensate  each  other,  by  deducting  the  less  sum  from  the 
greater,  and  that  the  difference  is  the  only  sum  which  can 
be  justly  due.  But  positive  law,  for  the  sake  of  the  forms 
of  proceeding  and  convenience  of  trial,  has .  said,  that 
each  must  sue  andrecover  separately,  in  separate  actions. 
It  may  give  light  to  this  case,  and  the  authorities  cited, 
if  I  trace  the  law  relative  to  the  doing  complete  justice  in 
the  same  suit,  or  turning  the  defendant  around  to 
another  suit,  which,  under  various  circumstances,  may 
be  of  no  avail.  Where  the  nature  of  the  employment, 
transaction,  or  dealings,  necessarily  constitutes  an  ac- 
count, consisting  of  receipts  and  payments,  debts  and 
credits,  it  is  certain,  that  only  the  balance  can  be  the 
debt ;  and,  by  the  proper  forms  of  proceeding  in  courts 
of  law  or  equity,  the  balance  only  can  be  recovered. 
After  a  judgment,  or  decree  "  to  account,"  both  parties 
are  equally  actors.  Where  there  were  mutual  debts  un  • 
connected,  the  laws  said,  they  should  not  set-off;  but 
each  must  sue.  And  courts  of  equity  followed  the  same- 
rule,  because  it  was  the  law :  for,  had  they  done  other- 
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wise,  they  would  have  stopped  the  course  of  law  in  all 
<;ases  where  there  was  a  mutual  demand.  The  natural 
sense  of  mankind  was  iirst  shocked  at  this  in  the  case  of 
bankrupts ;  and  it  was  provided  for  by  4  Anne,  Ch.  17, 
S.  11,  and  6  Geo.  11,  Ch.  80,  S.  28.  .This  clause  must 
have,  everywhere,  the  same  construction  and  eflfect; 
whether  the  question  arises  upon  a  summary  petition,  or 
a  formal  bill,  or  an  action  at  law.  There  can  be  but 
one  right  construction ;  and  therefore,  if  courts  differ, 
one  must  be  wrong.  Where  there  was  no  bankruptcy, 
the  injustice  of  not  setting-off  (especially  after  the  death 
of  either  party,)  was  so  glaring,  that  parhament  inter- 
posed by  2  Geo\  11,  Ch.  22,  and  8  Geo.  11,  Ch.  24,  S.  5." 

It  is  the  policy  of  our  law  to  settle  in  one  action,  so  far 
as  may  be,  all  claims  arising  upon  contract  between  the 
same  parties.  And  this,  too,  whether  the  damages  are 
liquidated  or  not.  In  the  case  at  bar  the  action  is 
brought  upon  the  undertaking — the  contract  of  the  plain- 
tiff to  pay  whatever  damages  the  defendant  should  sus- 
tain by  the  attachment,  if  it  was  wrongfully  issued.  In 
no  event  can  the  judgment  on  the  undertaking  exceed 
the  penalty  therein,  while  it  may  be  very  much  less.  In 
our  opinion  it  is  more  in  harmony  with  the  letter  and 
spirit  of  the  code  to  allow  a  set-off  to  be  pleaded  in  all 
actions  founded  upon  contract.  And  that,  too,  whether 
the  damages  are  liquidated  or  not.  Stevens  v.  Able,  15 
Kans,,  584.  Read  r.  Jeffries^,  16  Id.,  584.  The  doctrine 
of  Boycr  r.  Clark  is  therefore  modified  to  that  extent. 
And  the  Eaymond  Brothers  being  the  principals  in  the 
undertaking,  and  the  claim  being  in  their  favor  may  be 
set-off.     Wagner  r.  Stocking^  22  Ohio  State..  297. 

The  value  of  the  services  of  the  attorneys  employed 
by  Green  &  Co,,  to  procure  a  dissolution  of  the  attach- 
ment, was  a  proper  item  of  damages,  and  the  fact  that 
such  services  had  not  been  paid  for,  would  not  prevent  a 
recovery  of  the  amount  reasonably  due.    The  judgment 


NOVEMBER  TEEM,  1881.  221 

Dale  V.  Hunneman. 

of  the  district  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Beversed  and  Remanded. 


Will  B.  Dale,  plaintiff  in  eeror,  v.  William  Hunne- 
man, DEFENDANT  IN  ERROR. 

1.  Ejectment:  fleadixg:  kvidence.  A  plaintiff  in  ejectment 
must  possess  a  legal  estate,  and  be  entitled  to  the  possession  of 
the  pi^emises  sought  to  be  recovered. 

Under  a  general  denial  the  defendant  may  prove  an  equity,  which 
negatives  the  plaintiff^s  right  to  the  possession. 

2.    :    :    DEFENSE.    If  a  defendant  in  ejectment  seek 

affirmative  relief,  such  as  to  enforce  a  contract  whicli  does  not 
give  him  the  right  to* the  possession,  but  does  give  him  the  right 
to  demand  a  specifto  execution  of  the  contract,  upon  which  the 
right  to  contiliue  in  possession  depends,  he  must  plead  the  facts 
entitling  liim  to  such  relief. 

3.  Pleading",  counter-claim.  A  counter-claim  is  an  independent 
cause  of  action,  in  which  the  defendant  becomes  an  actor  in  res- 
pect to  his  claim. 

Error  to  the  district  court  for  Platte  county.  Tried 
below,  before  Post,  J.  The  opinion  states  the  facts  of 
the  case. 

Oeorge  O.  Bowmm  and  ComelitLs  d  SuUivan,  for  plain- 
tiflf  in  error,  cited  Story's  Equity,  Sec.  761.  Edwards  v. 
Fry,  9  Kan.,  422.  Holcomb  v.  Dowell,  15  Kan.,  382. 
Kirk  V.  Hamilton,  102  U.  S.,  68.  General  denial  was 
sufl&cient  to  admit  evidence  offered,  2  Nash.  PL  &  Pr., 
1209, 1210.  Wintermute  v.  Montgomery,  11  Ohio  State, 
442.  Crary  v,  Goodman,  12  N.  Y.,  266.  Richardson  v. 
Steele,  9  Neb.,  483.  Evidence,  if  received,  would  have 
shown  title  that  would  clearly  have  brought  plaintiff  in 
error  within  the  occupying  claimants  act.  Lemert  v., 
Barnee,  18  Kan.,  9. 
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Byron  MUlett  and  Marlow  d  Munger,  for  defendant  in 
error. 

1.  Where  the  contract  itself  does  not  give  the  right  of 
possession,  but  such  right  to  possession  depends  upon 
the  right  to  a  specific  performance  of  the  contract,  then 
the  facts  which  entitle  the  party  to  such  specific  perform- 
ance should  be  pleaded.  Dewey  v.  Hoag,  16  Barb.,  865. 
Estrada  v.  Murphy,  19  Cal.,  248.  Blum  v.  Robertson,  24 
Cal.,  128;  Bnick  v.  Tucker,  42  Cal,  846.  McCatdey  r. 
Fulton,  44  Cal.,  855.  DuPont  v.  Davis,  85  Wis.,  681.  Bhss 
on  Code  Pleading,  Sec.  851  and  note  4. 

2,  As  to  admissibility  of  evidence  to  establish  rights 
under  occupying  claimants  act,  see  Buchaium  v.  Dorsey, 
11  Neb.,  878. 

Maxwell,  Ch.  J. 

This  is  an  action  of  ejectment,  the  defense  being  a  gen- 
eral denial.  Judgment  in  the  court  below  was  rendered 
in  favor  of  Hunneman,  who  had  been  by  order  of  court 
substituted  as  plaintiif  in  lieu  of  Doddridge,  the  original 
plaintiflF.  The  errors  assigned  will  be  considered  in  their 
order. 

First  Objection  is  made  to  the  admission  of  the  depo- 
sition of  W.  B.  Doddridge,  upon  the  ground  that  it  was 
taken  in  violation  of  an  agreement,  etc.  The  agreement 
was  denied,  and  it  is  very  clear  that  no  advantage  was 
taken  of  the  plaintiff  in  taking  the  deposition,  and  it  is 
proper  evidence.  There  was  therefore  no  error  in  its 
admission. 

Second.  It  is  urged  that  the  court  erred  in  excluding 
the  testimony  of  the  plaintiff,  as  to  the  value  of  lasting 
and  valuable  improvements  erected  by  him  on  the  prem- 
ises in  controversy.  It  appears  from  the  testimony  thui 
the  plaintiff  took  possession  of  the  premises  in  the  spring 
of  1874,  under  a  verbal  lease  from  W.  B.  Doddridge ;  that 
he  remained  in  possession  as  such  tenant  until  March,  1877, 
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at  which  time  a  proposition  was  made  by  Doddridge  to 
Dale,  offering  to  sell  him  the  premises  for  the  sum  of  §1,000, 
payable  in  county  warrants.  This  proposition  seems  to 
have  been  accepted,  the  warrants  to  be  dehvered  on  or 
before  July  1st,  1877.  None  of  the  warrants  have  ever 
been  delivered,  nor  has  the  plaintiff  paid  any  sum  what- 
ever for  said  premises.  Nor  does  he  now  offer  to  comply 
with  said  contract  in  any  manner  or  form.  This  being 
the  case,  the  mere  fact  that  the  plaintiff  had  made  valu- 
able improvements  upon  the  premises  constituted  no  de- 
fense to  an  action  for  the  possession.  ^  If  his  case  is  with- 
in the  provisions  of  the  occupying  claimants  act,  he  may 
still  apply  for  relief  as  to  the  value  of  such  improve- 
ments. 

Section  626  of  the  code  provides  that :  "In  an  action 
for  the  recovery  of  real  property,  it  shall  be  suflScient,  if 
the  plaintiff  state  in  his  petition  that  he  has  a  legal 
estate  therein,  and  is  entitled  to  the  possession  thereof," 
etc. 

Section  627  provides  that:  "It  shall  be  suflScient  in 
such  action,  if  the  defendant  in  his  answer  deny,  gener- 
ally, the  title  alleged  in  the  petition,  or  that  he  withholds 
the  possession,  as  the  case  may  be ;  but  if  he  deny  the 
title  of  the  plaintiff,  possession  of  the  defendant  will  be 
admitted." 

The  action  of  ejectment  was  originally  devised  to  en- 
able a  tenant  for  years  to  recover  the  possession  of  the 
demised  premises  during  the  term,  real  actions  at  that 
time  being  confined  to  freehold  estates.  Blackstone  says : 
"In  order  to  maintain  the  action,  the  plaintiff  must,  in 
case  of  any  defense,  make  out  four  points  before  the 
court,  viz :  title,  lease,  entry  and  ouster.  First,  He  must 
show  a  good  title  in  his  lessor,  which  brings  the  matter 
of  right  entirely  before  the  court;  then  that  the  lessor 
being  seized  or  possessed  by  virtue  of  such  title,  did  make 
him  the  lease  for  the  present  term ; .  Thirdly ,  That  he, 
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the  lessee  or  plaintiff,  did  enter  or  take  possession  in  con- 
sequence of  such  lease ;  and  then,  lastly,  that  the  defend- 
ant ousted  or  ejected  him."  8  Blacks.  Com.,  202.  The 
form  of  the  action  was  afterwards  modified,  so  as  to  allow 
no  question  to  be  raised,  except  that  of  title  and  posses- 
sion. And  if  the  plaintiff  was  entitled  to  the  possession, 
he  could  recover,  whether  the  party  in  possession  had 
ousted  him  or  not.  Under  the  code,  to  entitle  the  plain- 
tiff to  recover,  he  must  possess  a  legal  estate  in  the  prem- 
ises, and  must  state  in  his  petition  that  he  is  entitled  to 
the  possession  of  the  premises.  Where  the  facts  stated 
in  the  petition  are  denied,  the  plaintiff  to  be  entitled  to 
recover,  must  prove  that  he  possesses  a  legal  estate  in 
the  premises,  and  is  entitled  to  the  possession  of  the 
same.  If  the  defendant  possesses  an  equity  which  nega- 
tives the  plaintiff's  right  of  possession,  such  equity  may 
be  proved  under  a  general  denial,  as  it  is  a  mere  defense 
to  the  action.  But  if  the  defendant  seek  affirmative  re- 
lief, such  as  to  enforce  a  contract  which  does  not  give  him 
the  right  of  possession,  but  does  give  him  a  right  to  de- 
mand a  specific  execution  of  the  contract  by  the  plaintiff, 
upon  which  the  right  to  continue  in  possession  of  the 
premises  depends,  he  must  plead  the  facts  entitling  him 
to  such  relief.  And  his  answer  must  contain  all  the  facts 
necessary  to  entitle  him  to  such  relief.  In  other  words, 
he  may  set  up  in  his  answer  the  facts  showing  him  to 
have  an  equitable  right  to  a  conveyance  from  the  plaintiff , 
and  if  he  prove  himself  equitably  the  owner,  and  entitled 
to  the  possession,  he  will  not  only  defeat  the  action,  but 
obtain  affirmative  relief.  In  all  cases  where  affirmative 
relief  is  sought  by  the  defendant,  the  facts  entitling  him 
thereto  must  be  set  up  in  the  answer.  See  Bliss  on  Code 
Pleading,  sections  349-351.  Dewey  v.  Hoag,  16  Barb., 
365.  Da  Pont  t\  Davis,  35  Wis.,  631.  Estrada  v.  Mur- 
phy, 19  Cal.,  248.  Blum  v.  Robertson,  24  Id.,  128,  Bru4;k 
r.  Tucker,  42  Id.,  346. 
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The  reason  is,  a  counter-claim  is  an  independent  cause 
of  action,  in  which  the  defendant  becomes  an  actor  in 
respect  to  his  claim,  and  it  is  required  to  be  stated  with 
the  same  distinctness  and  certainty  as  in  a  petition.  The 
evidence  as  to  the  value  of  the  improvements  was  inad- 
missible under  the  pleadings,  and  was  properly  excluded. 
The  judgment  of  the  district  court  is  clearly  right  and  is 

affirmed. 

Judgment  Affirmed. 


William  Dietrichs,  plaintiff  in  error,  v.  The  Lincoln 
&    Northwestern  Railroad  Company,  defendant   in 

ERROQ. 

1.  Railroad:  right  of  way:  damages:  evidence.  The 
question  on  trial  was  the  market  value  of  two  lots  with  a  dwell- 
ing house  and  other  improvements  thereon,  in  the  city  of  Col- 
umbus, Platte  county,  on  the  30th  day  of  March,  1880.  Held, 
that  testimony  that  on  the  10th  day  of  April,  1877,  the  said  lots 
were  bought  by  the  said  William  Dietrichs,  at  administrator's 
sale,  for  seven ty-ttve  cents  each,  was  erroneously  admitted. 

2.    :    judgment:    verdict.    In  case  of  an  appeal  from  the 

award  of  commissioners,  appointed  to  assess  the  damages  to 
land  holders,  caused  by  the  taking  of  their  lands  for  right  of 
way,  depot  grounds,  etc.,  it  is  the  duty  of  the  district  court  to 
render  judgment  on  the  verdict  of  the  jury. 

3.  Practice:  admission  op  illegal  evidence  :  bill  op  excep- 
tions. Where  the  exception  is  for  the  admission  of  illegal 
evidence  on  the  trial,  it  is  not  necessary  that  the  bill  of  excep- 
tions contain  more  of  the  testimony  than  is  necessary  to  explain 
the  exception  taken. 

Error  to  the  district  court  for  Platte  county.    Tried 
below,  before  Post,  J.    The  opinion  states  the  case, 

W.  S.  Geer,  for  plaintiff  in  error. 

The  plaintiff  is  entitled,  not  simply  to  such  sum  as  the 
property  would  bring  at  forced  sale,  but  to  such  a  sum 
as  the  property  is  worth  in  the  market,  to  persons  gener- 
15 
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ally,  if  those  desiring  to  purchase  were  found  yfho  were 
willing  to  pay  a  just  and  full  value  for  his  property.  Pat- 
terson t\  Boom  Co,  3  Dill.,  466.  Lawrence  v.  Boston,  119 
Mass.,  126.  Somerville  R.  R.  v.  Doughty,  22  N.  J.  L., 
495.  Thus,  if  the  price  realized  at  a  forced  sale  is  not 
the  true  criterion  of  the  market  value  of  the  property, 
certainly  it  was  incompetent  to  show  the  price  paid  at 
such  a  sale  three  years  prior  thereto.  The  basis  on  which 
all  the  evidence  should  have  been  admitted,  should  be  the 
market  value  of  the  land  when  taken.  Stockton  R.  R.  v. 
Oalgiana,  49  Cal.,  139.  Sales  of  land,  the  year  previouF, 
should  be  rejected  as  too  remote  in  point  of  time  to  have 
any  material  bearing.  Green  v.  Fall  River,  118  Mass., 
262,  We  do  not  claim  that  in  no  case  can  the  price  paid 
be  given  in  evidence,  but  before  it  can  be  said  to  be 
competent  or  material,  it  must  appear  to  have  been  made 
within  a  reasonably  short  space  of  time  prior  to  the  ap- 
propriation, so  that  the  court  may  indulge  in  the 
presumption  that  between  the  date  of  such  sale  and  the 
appropriation  by  the  R.  R.  corporation,  there  would  not, 
in  the  ordinary  course  of  things,  have  been  changes  in 
the  market  value,  and  when  the  time  is  more  than  a  year, 
there  must  be  some  positive  proof  showing  no  change  in 
value  to  take  the  place  of  the  presumption ;  and,  without 
this  proof  as  a  foundation,  the  proof  is  foreign  to  the 
issue.     King  v.  Ion  a  Midland  TJ.  TJ.,  84  Iowa,  458. 

T,  M,  Marquett,  {Whitmoyer,  Oerrard  iC'  Post,  with 
him,)  for  defendant  in  error. 

1.  It  was  proper  to  inquire  what  plaintiff  had  paid  for 
the  property,  even  though  he  purchased  at  an  adminis- 
trators sale.  Marsh  v.  Portsmouth,  etc.,  R.  R,,  19  N.  H., 
872. 

2.  Bill  of  exceptions  should  contain  all  the  evidence, 
not  substance  merely.  State  v,  Hamilton,  32  Iowa,  572. 
Ford  r.  Mitchell  21  Ind.,  54. 
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3.  The  court  erred  in  rendering  judgment  on  the  ver- 
dict.   Gear  v,  Dubuque  d  Sioux  City  R,  JS.,  20  Iowa,  523. 

4.  We  think  the  following  propositions  are  sustained 
by  authority :  First.  The  only  legal  effect  of  an  appraise- 
ment under  our  statute  by  commissioners,  is  to  determine 
the  price  at  which  the  condemning  company  may  elect 
to  purchase  or  appropriate  property,  in  the  exercise  of  the 
nght  of  eminent  domain.  Second,  In  no  case  can  judg- 
ment be  rendered  for  the  value  of  the  property  con- 
demned until  it  has  been  reduced  to  possession.  Gear  v. 
Dubuque  R.  R.,  20  Iowa.,  628.  WaWier  v.  Warner.  25 
Mo.,  277. 

Cobb.  J. 

This  cause  was  brought  to  the  court  below  on  appeal 
by  the  Lincoln  &  Northwestern  Railroad  Company,  from 
the  award  of  commissioners,  appointed  on  the  applica- 
tion of  said  railroad  company,  to  appraise  the  value  of 
the  two  lots  and  the  improvements  thereon,  of  William 
Dietrichs,  in  the  city  of  Columbus,  Platte  county,  taken 
by  said  railroad  company  for  the  use  of  its  railroad. 

The  issue  tried  by  the  district  court  was  a  plain  and 
simple  one.  As  agreed  by  stipulation,  it  was  as  follows : 
"What  was  the  market  value  of  lots  one  and  two,  in 
block  seventy-five,  in  the  city  of  Columbus,  Platte  coun- 
ty, including  the  buildings  and  fixtures  thereon,  on  the 
80th  day  of  March,  1880?"  On  the  trial  the  said  William 
Dietrichs  was  sworn  as  a  witness  in  his  own  behalf^ 
Upon  his  direct  examination  he  testified  that  he  was 
acquainted  with  the  market  value  of  the  property  in 
question,  on  the  80th  day  of  March,  1880,  and  that  the 
market  value  thereof,  at  that  time,  was  six  hundred  dol- 
lars. That  the  market  value  of  the  buildings,  etc.,  at  that 
time,  was  the  sum  of  four  hundred  dollars,  and  the  mar- 
ket value  of  the  land  was  two  hundred  dollars.  There- 
upon his  direct  examination  closed,  and  the  counsel  for 
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the  railroad  company  entered  upon  the  cross-examination 
of  the  said  William  Dietrichs,  and  asked  him  the  follow- 
ing questions,  to-wit : 

"Q.  What  did  you  pay  for  those  lots  ?"  The  counsel  for 
the  said  William  Dietrichs  objected  to  the  question  as 
incompetent  and  immaterial.  The  court  overruled  the 
objection,  and  decided  that  the  testimony  thereby  sought 
to  be  introduced  was  competent  and  material,  to  fix  the 
value  of  the  property  in  question,  which  ruling  was  duly 
excepted  to  by  the  said  William  Dietrichs,  whereupon  the 
witness  answered  that  he  did  not  remember.  Thereupon 
counsel  for  the  said  railroad  company  put  the  following 
question  to  the  witness : 

**Q.  You  bought  them  at  the  administrator's  sale?" 
Witness  answered,  "  I  think  so.*' 

Thereupon  the  counsel  of  the  railroad  company,  to  re- 
fresh the  recollection  of  the  witness,  produced  certain  re- 
cords, being  court  journal  "A,"  of  Platte  county  district 
court,  at  page  407,  being  record  of  administration  sale, 
had  and  made  on  the  10th  day  of  April,  1877,  in  the 
estate  of  Alexander  B.  Malcom,  and  read  to  said  witness, 
in  the  presence  of  the  court  and  jury,  from  said  record, 
as  follows : 

**  In  the  matter  of  the  estate  of  Alexander  B.  Malcom, 
of  Pottawottamie  county,  lot  one,  block  75,  fractional, 
was  sold  to  William  Dietrichs  for  seventy-five  cents. 
Lot  two,  block  75,  sold  to  William  Dietrichs  for  seventy- 
five  cents."  And  then  asked  of  the  witness :  "  Now 
state  what  you  paid  for  these  lots?"  The  said  Wil- 
liam Dietrichs,  by  his  counsel,  objected  to  the  ques- 
tion and  the  reference  by  counsel  to  the  said  record 
as  incompetent  and  irrelevant.  The  court  overruled 
the  objection,  which  was  duly  excepted  to,  and  thereupon 
witness  answered  in  substance  that  the  property  in 
question  was  bought  by  him  about  that  time  at  admin- 
istrator's sale,  and  it  was  the  only  property  ever  pur- 
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-chased  by  him  in  that  block,  and  that  when  the  record 
says  that  was  the  price  paid,  it  must  be  so. 

The  court  instructed  the  jury,  among  other  things,  as 
follows : 

"In  determining  the  value  of  the  lots  in  question,  you 
.are  at  liberty  to  take  into  consideration  the  price  paid  by 
defendant  for  them,  together  with  all  other  evidence 
^iven  in  the  case." 

The  jury  found  the  value  of  the  property  to  be  four 
hundred  and  fifty  dollars,  whereupon  the  court,  after 
overruling  the  motion  of  the  said  William  Dietrichs  for 
a  new  trial,  rendered  judgment  in  his  favor  and  against 
the  said  Lincoln  &  Northwestern  Railroad  Company,  for 
the  sum  of  four  hundred  and  fifty  dollars. 

The  court  also  adjudged  that  the  court  and  clerk's  fees 
be  paid  by  the  said  William  Dietrichs,  and  that  each  of 
said  parties  otherwise  pay  their  own  costs.  In  this  court 
error  is  claimed  by  both  parties. 

No  other  species  of  property  has  so  rapidly  appre- 
ciated in  value,  within  the  past  few  years,  as  the  more  eli- 
gibly located  lots  in  our  larger  railroad  towns  and  cities. 
The  price  at  which  such  lots  were  sold  but  a  few  years 
ago  would  not  furnish  the  slightest  evidence  of  their 
market  value  now. 

The  question  before  the  supreme  court  of  New  Hamp- 
shire in  Marsh  v.  The  Portsmouth  d-  Concord  Railroad 
Co.y  19  N.  H.,  872,  cited  by  counsel  for  the  railroad  com- 
pany, was  upon  the  admissibility  of  evidence  as  to  the 
price  at  which  a  certain  piece  of  property  was  sold  at 
the  administrator's  sale,  no  question  being  raised  as  to  the 
lapse  of  time  since  such  sale. 

The  price  at  which  the  lots  in  question  were  sold,  ac- 
cording to  the  record  read  by  counsel  for  the  railroad 
company,  was  ridiculously  small  in  1877,  but  had  it  been 
the  fair  value  of  the  lots  then,  that  fact  would  furnish  no 
♦criterion  of  their  value  in  1880,  and  the  admission  in 
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evidence— substantially  of  the  record,  showing  that  the 
whole  of  the  real  property  in  question  was  once  sold  for 
a  dollar  and  a  half,  was  only  calculated  to  belittle, 
and  cast  ridicule  upon  the  claim  of  the  claimant,  and 
shed  no  intelligent  light  upon  the  question  being  tried. 

Counsel  for  the  Lincoln  &  Northwestern  Baikoad  Com- 
pany make  the  objection  that  the  bill  of  exceptions  does 
not  even  purport  to  contain  all  of  the  testimony  given  at 
the  trial.  This  objection  would  doubtless  be  well  taken, 
were  this  a  case  in  which  it  is  sought  to  reverse  the 
judgment  on  the  ground  that  the  verdict  is  not  sustained 
by  the  evidence. 

Sec.  809  of  the  code  reads  as  follows :  "No  particu- 
lar form  of  exception  is  required.  The  exception  must 
be  stated  with  so  much  of  the  evidence  as  is  necessary  to 
explain  it,  and  no  more,  and  the  whole  as  briefly  as  pos- 
sible." 

Under  this  provision  of  law  we  think  the  bill  of  excep- 
tions in  this  case  contains  all  that  is  necessary ;  the  ex- 
ception being  to  the  admissibility  of  the  testimony,  and 
not  to  its  sufficiency.  Had  none  but  legal  testimony 
been  admitted,  there  would  certainly  have  been  no  error 
in  the  court  telling  the  jury  to  consider  all  the  testi- 
mony before  them,  so  that  the  principal  error  consists  in 
the  admission  of  testimony  improper  to  be  considered. 

It  may  not  be  amiss  to  say  in  this  connection  that,  in 
the  matter  of  settling  bills  of  exceptions,  there  are  some 
duties  devolved  upon  the  attorney  representing  the  oppo- 
site side.  In  this  case,  the  certificate  of  the  judge  is  that 
"  The  foregoing  is  the  substance  of  all  the  testimony 
offered  or  given  by  either  party  to  this  cause,  on  the  sub- 
ject as  to  the  price  paid  for  said  lots  by  appellee,  at  the 
time  of  his  purchase  thereof."  And  the  certificate  of 
the  attorneys  of  the  Lincoln  &  Northwestern  Railroad 
Company  thereto  is  as  follows :  '*  We  have  examined  the 
foregoing  bill  of  exceptions,  and  find  the  same  correct/* 
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etc.  While  we  are  not  prepared  to  say  that  in  all  case^  a 
certificate  of  opposite  counsel  like  the  above,  would 
estop  them  from  raising  any  point  as  to  the  sufficiency  of 
the  bill  of  exceptions,  yet  in  a  case  like  this,  where  the 
exception  is  confined  to  one  point,  and  that  a  very  nar- 
row one,  an  objection  should  not  be  hejrd  after  counsel 
have  agreed  to  its  sufl&ciency,  as  above. 

The  Lincoln  and  Northwestern  Railroad  Company  also 
present  a  petition  in  error  in  this  case,  and  assign  the 
following  errors : 

1st.  The  district  court  erred  in  rendering  judgment  on 
the  finding  of  the  jury  in  said  action  thereon. 

2nd.  The  district  court  erred  in  taxing  any  of  the 
costs  in  said  court  to  defendant  in  error. 

3d.  The  district  court  erred  in  not  taxing  the  costs  in 
said  court  to  plaintiff  in  error. 

Having  examined  the  argument  of  counsel  for  the  railroad 
company,  as  well  as  the  authorities  cited  by  him,  we  are 
unable  to  agree  to  his  proposition,  that  the  district  courts 
has  no  power  to  render  a  judgment  upon  the  verdict  of  a 
jury  upon  an  appeal,  such  as  the  one  which  we  are  now 
considering.  And,  while  it  is  true  that  we  do  not  find 
express  authority  to  them  to  render  such  judgment  in  the 
chapter  of  the  statutes,  providing  for  the  appraisement  of 
damages,  appeal,  etc,  yet,  while  they  possess  the  power 
to  render  judgment  on  verdicts  in  judicial  proceedings 
pending  before  them  generally,  we  think,  that  had  it 
been  the  intention  of  the  legislature  to  make  this  class  of 
cases  an  exception  to  that  general  mle,  they  would  have 
expressed  that  intention  in  clearer  terms  than  they  have 
used  in  the  statute  bearing  upon  this  subject.  While  it 
will  not  be  contended  that  the  rendition  of  a  judgment 
against  a  railroad  company  for  the  value  of  an  easement 
in  real  property  will  pass  a  title  thereto  before  payment  ^ 
yet,  should  it  so  happen  that  the  railroad  company  never 
takes  possession  of  such  easement,  the  damage  sustained 
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by  the  owner  of  the  land,  in  the  cloud  upon  his  title,  cre- 
ated by  the  condemnation  proceedings,  would  be  a  suffici- 
ent legal  consideration  for  the  judgment. 

The  case  at  bar  is  not  one  merely  of  right  of  way ;  but 
here  the  railroad  company  proposes  to  take  the  entire  two 
lots  of  Dietrichs^  together  with  the  improvements,  the 
same  being  wanted  for  depot  grounds.  The  case  there- 
fore furnishes  a  strong  illustration  of  the  hardship  of  the 
rule  contended  for  by  the  railroad  company,  to-wit :  that 
the  ownet  of  the  land  condemned,  has  no  right  to  either 
the  money  or  a  judgment  for  it,  until  such  time  as  it  may 
suit  the  convenience  of  the  railroad  company,  to  take,  or 
be  about  to  immediately  take  possession,  of  the  property. 
The  condemnation  proceedings  are  a  matter  of  record,  the 
statute  has  put  no  limitation  upon  the  continuance  of  the 
same,  during  which  it  would  be  impossible  for  the  o>^'ner 
to  sell,  and  quite  imprudent  for  him  to  improve  the  prop- 
erty, so  that  the  jury  having  by  their  verdict  fixed  the 
amount  to  which  he  is  entitled,  it  is  but  just  that  he 
should  have  judgment. 

As,  for  error  in  the  admission  of  improper  testimony, 
there  must  be  a  new  trial,  it  will  not  be  deemed  neces- 
sary to  discuss  the  question  of  costs  raised  by  either 
party,  ^ 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  Remanded. 
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The  State  of  Nebraska,  ex  rel,     E.  E.  Moore,  v.  L. 

J,  Gandy,  County  Treasurer  of  York  County. 

Mandamus  to  compel  payment  of  county  warrants.     A  per- 
emptory writ  of  mandamus  was  H  warded  against  a  county  treas- 
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urer  to  compel  the  payment  of  certain  county  warrants,   it  ap- 
pearing that  there  were  sufficient  funds  in  the  treasury. 

Original  application  for  mandamus. 
Mason  dc  Whedon,  for  relator. 
No  appearance  for  respondent. 
Maxwell,  Ch.  J. 

An  alternative  writ  of  mandamus  was  allowed  in  this 
case  to  which  the  respondent  has  made  no  return.  The 
facts  stated  in  the  writ  will  therefore  he  taken  as  true. 

The  action  is  brought  by  the  relator  to  compel  the  pay- 
ment of  certain  county  warrants  owned  by  him.  The 
writ,  after  describing  the  warrants,  to  whom  issued,  and 
their  assignment  to  the  relator,  states  in  substance  that 
the  warrants  were  legally  issued  by  the  board  of  county 
commissioners  of  said  county,  upon  accounts  duly  pre- 
sented to  and  audited  and  allowed  by  said  board  when  in 
session ;  that  said  warrants  have  been  presented  for  pay- 
ment, and  payment  thereof  refused ;  that  there  are  now 
sufiBcient  funds  in  the  treasury,  after  paying  all  other 
warrants  issued  on  that  fund  prior  to  the  issuing  the 
same,  to  pay  said  warrants,  etc. 

These  facts  being  conceded  by  the  failure  to  answer  the 
writ,  it  is  the  duty  of  the  respondent  to  pay  the  warrants 
of  the  relator.    It  is  probable  the  respondent  desired  the 
direction  of  the  court  as  a  protection.    A  peremptory  • 
writ  will  be  awarded, 

JXTDGMENT  ACCORDINGLY. 
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The  State  op  Nebbaska,  ex  rel.  Guy  A.  Brown,  v. 
John  Wallichs,  Auditor  op  Public  Accounts. 

Compiled  Statutes:  statutes  constbued.  In  sec.  2  of  the  act 
providing  for  a  compilation  of  the  statutes  of  this  state,  approved 
February  26th,  1881,  is  a  provision ;  "That  the  said  Guy  A. 
Brown^'  (the  compiler),  "shall  furnish  to  the  state  of  Nebraska, 
all  copies  of  said  statutes  which  may  be  required  by  the  state  at 
a  price  not  to  exceed  two  dollars  and  fifty  cents  per  copy.  *  ♦ 
♦  *  Said  statutes  to  be  published  on  or  before  July  1st,  1881." 
Afterwards,  in  the  general  appropriation  act  of  the  same  session, 
in  designating  one  of  the  objects  provided  for,  this  language  was 
used,  viz :  "For  the  purchase  of  3,600  copies  of  the  statutes  pub- 
lished under  the  provisions  of  an  act  to  provide  for  the  publica- 
tion of  a  compilation  of  the  statutes,  the  same  to  be  distributed 
by  the  secretary  of  state  to  the  same  officers  that  the  general 
statutes  of  1873  were  distributed,  |8,750.00."  Held,  that  under 
these  provisions  the  compiler  was  authorized  to  deliver  at  once, 
and  demand  payment  for  3,500  copies,  without  reference  to 
whether  that  many  were  required  by  the  present  necessities  of 
the  state  or  not ;  the  last  of  the  above  provisions  containing  a 
legislative  designation  of  the  number  to  be  fUrnished. 

Original  application  for  mandamus. 

0.  P.  Mason,  for  the  relator, 

C  J.  Dilworth,  Attorney  General,  for  the  respondent* 
Lake,  J. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
mus to  compel  the  respondent  to  draw  his  warrant  upon 
the  state  treasurer  for  the  sum  of  $3,567.50,  in  favor  Of  the 
relator,  in  payment  of  a  balance  claimed  to  be  due  to  him 
from  tjie  state,  for  three  thousand  five  hundred  copies  of 
compiled  statutes  furnished,  as  is  alleged,  in  pursuance 
of  legislative  authority. 

The  only  matter  in  controversy  between  the  relator  and 
respondent  is  the  number  of  copies  which  the  state  is 
required  to  take  and  pay  for.  The  ground  taken  by  the 
latter  is,  that  the  state  is  liable  for  only  such  number  as 
were  necessary  for  supplying  at  the  present  time  each 
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officer  entitled  thereto,  at  the  pubhc  expense,  with  a 
copy. 

In  sec.  2  of  the  act  providing  for  the  publication  of  a 
compilation  of  the  statutes  of  this  state,  approved  Febru- 
ary 26th,  1881,  it  is  provided :  ''That  the  said  Guy  A. 
Brown  shall  furnish  to  the  state  of  Nebraska  all  copies 
of  said  statutes  which  may  be  required  by  the  state,  at  a 
price  not  to  exceed  two  dollars  and  fifty  cents  per  copy. 

*  *  *  *  said  statutes  to  be  published  on  or  before 
July  1st,  1881."  Laws  1881,  Chap.  80.  Had  this 
matter  been  left  thus  by  the  legislature,  there  would 
have  been  some  strength  in  the  respondent's  position, 
that  the  state  had  assumed  to  take  and  pay  for 
only  the  number  actually  needed  at  the  time.  But  we 
find  that,  at  the  same  session,  the  legislature,  in 
the  general  appropriation  act,  made  provision  for  meet- 
ing the  expense  of  these  statutes,  using  this  language : 
"For  the  purchase  of  8,500  copies  of  the  statutes  pub- 
lished imder  the  provisions  of  an  act  to  provide  for  a 
publication  of  a  compilation  of  the  statutes,  the  same  to 
be  distributed  by  the  secretary  of  state  to  the  same  offi- 
cers as  the  general  statutes  of  1873  were  distributed, 
$8,760.00."    Laws  1881,  p.  88, 

In  order  to  arrive  at  the  true'  intent  of  the  legislature 
respecting  this  matter,  these  two  provisions  must  be 
taken  together.  In  the  first  place,  it  is  not  reasonable  to 
presume  that  the  legislature  could  have  intended  to  bind 
the  relator  to  furnish  only  the  exact  number  necessary 
for  a  present  supply  to  the  several  officers  entitled  there- 
to. The  state  is  growing ;  new  counties  and  precincts  are 
being  organized ;  the  number  of  officers,  of  .the  classes  t6 
which  the  laws  are  supplied,  is  constantly  increasing, 
thus  inducing  a  certainly  continuing  demand  for  addi- 
tional copies.  Nor  would  it  be  reasonable  to  infer  that 
the  intent  was  to  require  the  compiler,  after  fully  sup- 
pljring  the  first  demand,  to  stand  ready  to  meet  all  future 
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callSy  however  uncertain^  for  8ueb  additional  copies  as  the 
state  might  possibly  need. 

According  to  our  understanding  of  the  provisions  above 
quoted,  the  only  rational  conclusion  to  be  drawn  from 
them  is,  that  the  legislature,  exercising  an  undoubted  in- 
herent discretion,  intended  to  supply  the  state  with  a 
definite  number  of  copies,  to  be  paid  for  at  once  upon 
delivery,  and  suflScient  to  meet  not  only  the  present,  but 
also  the  future  demands  for  a  reasonable  length  of  time. 
And  the  designation  of  this  number  was  not  left  in  doubt, 
to  be  determined  by  the  uncertain  discretion  of  the 
respondent,  or  any  other  state  oflScer,  but  is  expressed 
clearly  enough,  as  we  think,  in  the  last  of  the  above  quo- 
tations. Whether  this  number  were  reasonable,  or  prod- 
igal, under  all  the  circumstances  that  should  a£Fect  it,  is 
not  to  be  here  considered.  The  legislature  saw  fit  to 
designate  the  number  "required  by  the  state,"  and  that 
designation  is  not  subject  to  review.  That  is  a  matter 
with  which  neither  the  respondent  nor  this  court  has  any- 
thing whatever  to  do.  We  are  to  administer  the  laws  as 
enacted,  in  accordance  with  their  evident  design,  leaving 
the  responsibility  with  the  legislature  where  it  rightly 
belongs.  The  writ  must  be  awarded  as  prayed,  at  the 
«0Bt  of  the  respondent. 

Writ  Allowed. 
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PRESENT: 

Hon.  GEORGE  B.  LAKE,  Chief  Justice, 
"      AMASA  COBB,  )  t™^^^ 

**      SAMUEL  M  AX  WELL,  J  "^  ^^«ks. 


Charles  S.  Kinney,  plaintiff  in  error,  v.  John  S» 
Deoman,  defendant  in  error, 

1.  Replevin.  Action  by  D.  to  recover  a  quantity  of  corn,  which 
he  had  grown  upon  a  tract  of  land  held  by  him  as  a  homestead, 
under  the  law  of  the  United  States,  and  for  which  he  held  the 
usual  receipt  of  the  receiver  of  the  local  land  office.  K.,  the 
defendant  in  the  action,  was  also  a  claimant  of  the  land  as  a  pre- 
emptor,  but  his  claim  had  been  rejected  by  the  register  and  re- 
ceiver, from  whose  decision  he  had  taken  an  appeal,  Avhich  was 
still  pending  before  the  Secretary  of  the  Interior.  Both  were 
in  possession,  each  of  a  portion  of  the  land.  When  the  corn  was 
ripe,  and  during  a  temporary  absence  of  D.,  and  without  his 
consent,  K.  harvested  and  claimed  the  com  as  his  own.  Ver- 
dict and  judgment  for  D.  sustained. 
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2.  Receiver's  Receipt.  The  usual  duplicate  rorelpt  of  the 
receiver  of  a  land  office  is  proof  of  title  against  all  but  the 
holder  of  a  patent. 

3.  Besrister  and  Receiver.  The  rulings  of  the  register  and 
receiver  as  to  the  rights  of  respective  claimants  to  lands  under 
the  laws  of  the  United  States  cannot  bo  questioned  collaterally. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Post,  J, 

Phelps  d:  Thomas,  for  plaintiiff  in  error. 

Russell  dt  Chambers,  for  defendant  in  error. 

Lake,  Ch.  J. 

This  controversy  concerns  the  ownership  of  a  quantity 
of  corn  grown  in  1879  upon  the  east  half  of  the  northwest 
quarter  of  section  thirty-two,  township  eighteen,  range 
four,  in  Colfax  county.  This  tract  is  claimed  by  both  of 
these  parties— by  the  former  under  the  pre-emption,  and 
by  the  latter  under  the  homestead  law  of  the  United 
States.    The  action  was  replevin. 

The  agreed  statement  of  facts  on  which  the  ease  was 
tried  below  shows  that  for  several  months  prior,  and  up 
to  February  17th,  1879,  Kinney  had  claimed  the  tract 
under  the  timber  culture  law  of  congress,  when  his  claim, 
for  some  reason  undisclosed,  was  "cancelled."  That  while 
he  was  so  claiming  the  land,  he  broke  several  acres, 
including  that  portion  on  which  the  com  in  question  was 
raised,  and  made  other  valuable  improvements,  of  which 
there  was  a  dwelling  house,  stable  and  com  crib,  and  dur- 
ing the  year  1879  was  residing  thereon  with  his  family. 

Upon  the  cancellation  of  his  timber  culture  claim, 
Kinney  sought  to  hold  it  by  pre-emption,  and  with  that 
view  offered  to  the  register  and  receiver  of  the  proper 
land  oflSce  his  declaratory  statement,  which  these  oflS- 
cers,  on  the  19th  day  of  February,  1879,  rejected.  From 
this  decision  against  his  effort  to  pre-empt,  Kinney  took 
an  appeal,  which,  at  the  time  of  the  trial  of  this  case  in 
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the  court  below,  was  still  pending  before  the  Secretary  of 
the  Interior  in  Washington.  It  is  admitted  that,  person- 
ally, Kinney  was  **a  qualified  pre-emptor." 

On  the  other  hand,  it  appears  that  Degman,  who,  in  the 
spring  of  1879,  ploughed  the  ground  and  planted  the 
com,  and  also  cultivated  and  cared  for  it  "until  matur- 
ity," bases  his  claim  to  the  land  upon  *'a  homestead 
receipt,"  or  certificate  issued  to  him  by  the  receiver  of 
said  land  oflSce,  on  the  20th  of  February,  1879,  which  is 
still  "  uncancelled."  And,  in  addition  to  this,  it  is  agreed 
"that  on  or  about  the  13th  and  14th  days  of  October, 
1879,  the  said  Kinney,  by  his  agent,  gathered  and 
removed  from  said  premises  the  said  six  acres  of 
com,  during  the  absence,  and  without  the  knowledge  or 
consent,  of  said  plaintifiF."  That  said  com  was  of  the 
value  of  $44.70,  and  its  return  was  duly  demanded  be- 
fore the  commencement  of  the  action. 

With  these  facts  before  him,  we  are  of  opinion  that  the 
district  judge  rightly  ruled  that  Degman  was  the  owner 
of  the  corn  which  he  had  raised,  and  entitled  to  recover. 
Kinney's  alleged  timber  culture  claim  was  cancelled. 
And,  no  appeal  having  been  taken,  the  entire  justness  of 
the  cancellation  must  be  inferred,  and  Kinney  precluded 
from  claiming  anything  against  this  mling  of  the  regis- 
ter and  receiver.  Besides,  Kinney's  attempt  to  acquire 
the  land  by  pre-emption,  shows  very  satisfactorily  that 
he  had  ceased  to  regard  himself  as  entitled  to  anything 
under  the  timber  culture  law.  And  thus  we  have  pre- 
sented the  case  of  two  parties,  each  in  possession  of  a 
portion,  but  claiming  a  right  to  the  whole  tract.  One  of 
these  parties — he  who  planted,  cultivated,  and  cared  for 
the  crop  until  fit  to  be  harvested — having  his  possession 
fortified  by  a  duplicate  land  oflSce  receipt,  showing  that 
his  claim  was  duly  recognized  as  a  valid  one  by  the  land 
department  of  the  government,  whose  duty  it  is,  in  the 
first  instance,  to  decide  between  such  claimants;  the 
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,\  other,  the  apparently  surreptitious  gatherer  of  a  crop 

which  he  had  neither  planted  nor  cared  for,  with  no  evi- 
dence of  any  recognition  of  his  claim  by  the  land  officers, 

'  save  in  its  rejection.  Between  parties  thus  circumstanced 

I  justice  would  seem  to    demand  that  he  who  planted 

I  )  should  have  the  benefit  of  the  crop. 

j  But  further,  the  land  office  receipt,  under  our  law  of 

evidence,  was  sufficient  proof  of   title  in  Degman  to 

enable  him  to  defend  successfully  his  possession  of  the 

land,  and  whatever  he  had  grown  thereon,  as  against  the 

mere  naked  claim  of  superior  right  presented  by  Kinney. 

Sec.  411  of  the  code  of  civil  procedure,  Comp.  Stat. 

\  '  688,  provides  that :    "  The  usual  duplicate  receipt  of  the 

'  receiver  of  any  land  office,  or,  if  that  be  lost  or  destroyed, 

or  beyond  the  reach  of  the  party,  the  certificate  of  such 

receiver,  that  the  books  of  his  office  show  the  sale  of  a 

tract  of  land  to  a  certain  individual,  is  proof  of  title 

equivalent  to  a  patent  against  all  but  the  holder  of  an 

.    '  actual  patent." 

Another  fact,  not  before  noticed,  is  given  by  Kinney  as 
a  justification  for  taking  the  com,  viz :  That  he  notified 
Degman  of  his  claim  to  the  land,  and  that  if  he  planted 
a  crop  thereon,  he,  Kinney,  "would  gather  it."  This 
notification,  under  the  circumstances  above  given,  was  of 
no  consequence.  It  neither  benefited  Kinney,  nor  pre- 
judiced Degman  on  the  question  of  the  oinnership  of  the 
corn.  Degman's  interest  did  not  depend  upon  a  want  of 
notice  of  Kinney's  claim  of  ownership  at  all,  it  rested 
upon  his  own  right  under  the  law  as  evidenced  by  the 
receiver's  receipt,  which  he  held.  The  action  of  the  land 
officers  in  rejecting  the  claim  of  Kinney  and  accepting 
that  of  Degman  is  not  subject  to  question  in  this  coUa- 
teral  controversy.  The  judgment  of  the  district  court  is 
clearly  right  and  must  be  affirmed. 

Judgment  Affirmed, 
,  Maxwell,  J.,  dissented. 
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SoHOOii  DiBTBicTS   Nos.  16,   32,  37,  39,  68  and  64,  o» 

Hamilton  County,   PiiAiNTiFFS  in  error,    t.    School  \m_^ 
.  DisTRicjT,  No.  9,  OP  Hamilton  County,  defendant  in 

ERROR. 

Pleadlner :,  school  district.  To  state  a  cause  of  action  against 
a  school  district  for  money  "paid,  laid  out  and  expended/'  for 
its  use,  and  at  its  request,  facts  must  be  averred  which  show 
that  the  supposed  indebtedness  was  such  as  the  district  could 
lawftilly  incur. 

Error  to  the  district  court  for  Hamilton  county.. 
Heard  below,  on  demurrer  to  the  petition,  by  Post,  J» 
Demurrer  sustained  and  cause  dismissed. 

Abbott  dk  Caldwell,  for  plaintiff  in  error. 

The  action  is  not  for  money  loaned,  but  for  money 
"paid,"  and  it  is  not  necessary  to  state  that  the  indebt- 
edness was  lawfully  incurred.  Maxwells  PI.  &  Pr.,  152, 
168.    1  Nash  PI.  &  Pr.,  161,  and  cases  cited. 

A.  W.  Agee,  for  defendant  in  error,  citei  The  People, 
ex  rel.  Hunter  v.  Peters,  4  Neb.,  255,  School  District  v. 
Stoughy  Id,,  367.    Merrick  County  i\  Batty,  10  Neb.,  176. 

Lase,  Ch.    J. 

The  error  complained  of  was  in  sustaining  a  general 
demurrer  to  the  petition.  The  action  was  brought  by 
school  districts  Nos,  16,  32,  87,  39,  68  and  64,  of  Hamil- 
ton county,  against  district  No.  9,  to  recover  a  sum  of 
money  alleged  to  be  due  in  these  words,  viz :  "that  the 
Wid  defendant  was,  on  the  14th  day  of  January,  A.  D. 
1878,  indebted  to  the  said  plaintiffs  in  the  sum  of  seven 
hundred  dollars  and  ninety-six  cents,  for  so  much  monuy 
before  that  time  by  the  said  plaintiffs  paid,  laid  out  and 
expended  to  and  for  the  use  of  the  said  defendant,  and  at 
its  request ;  and  which  said  sum  of  money  the  plaintiffs 
16 
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aver  was  then  due  and  payable,  yet  the  said  defendant, 
though  often  requested,  hath  not  paid  said  sum  of  money, 
or  any  part  thereof,  or  any  interest  thereon.  Wherefore 
the  said  plainti£Fs  pray  judgment,"  etc. 

If  the  parties  to  this  action  were  private  persons,  prob- 
ably this  statement  would  support  a  judgment  for  the 
amount  demanded,  and  therefore  withstand  the  demurrer. 
But,  being  school  districts  —  mere  creatures  of  statute — 
and  possessing  no  powers  whatever  beyond  those  given 
by  the  legislature,  they  are  unable  to  contract,  ad  libitum, 
as  individuals  may  do,  but  only  respecting  objects,  and  to 
the  extent  the  laws  permit,  and  a  more  definite  statement 
is  required.  Enough  should  be  stated  to  show  that  the 
alleged  indebtedness  was  one  which  the  district  could  in- 
cur. In  this  petition,  very  clearly,  there  is  not.  We  have 
no  right  to  infer  from  the  fact  that  money  was  paid,  laid 
out  and  expended,  to  and  for  the  use  of  a  school  district, 
and  at  its  request,  that  the  expenditure  was  a  lawful  one. 

While  it  is  true  that,  under  the  code,  great  liberality  is 
required  in  construing  pleadings,  still  this  general  rule 
must  not  be  lost  sight  of,  that  when  presumptions  are  in- 
dulged, they  must  be  taken  most  strongly  against  the 
pleader.  With  no  facts  alleged  showing  the  character  of 
the  supposed  indebtedness,  this  rule  requires  us  to  infer 
that  it  was  not  such  as  the  district  could  lawfully  incur. 
We  think  that  the  demurrer  was  properly  sustained,  and 
the  judgment  must  be  affirmed. 

JuDOMEirr  AFFmifED. 


Sbchler   &   Bbothebton,   plaintiffs  in  bbbob,  v.  W. 
L.  Stabk,  defendant  in  error. 

Costs  in  an  Action :    LiAbii^iTY  for.    The  plaintiff  in  an  action, 
and  also  the  defendant,  is  primarily  liable  for  all  costs  which  he 
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makes,  and  their  payment  or  security  may  be  required  in  ad- 
vance. Nor  does  the  fact  that  his  adversary  may  ultimately  bo 
compelled  to  pay  them  by  the  Judgment  of  the  court,  relieve 
him  from  suchliability  to  the  officer  entitled  thereto. 

Ebbor  to  the  district  court  for  Hamilton  county.  Heard 
below  before  Post,  J.,  on  demurrer  by  Sechler  &  Brother- 
ion  to  petition  of  Stark,  plaintiff  there.  Demurrer  oyer- 
ruled,  and  judgment  in  favor  of  Stark  for  amount 
claimed. 

J.  S.  Miller,  for  plaintiff  in  error. 

E.  J.  Hainer,  for  defendant  in  error. 
Lake,  J. 

Two  errors  only  are  assigned.  They  are :  1st.  That 
^  the  court  erred  in  overruling  the  demurrer  to  the  peti- 
tion ;"  and  2d,  "  in  rendering  a  judgment  for  the  plain- 
tiff when  it  ought  to  have  been  rendered  for  the  defend- 
ants." 

The  petition  certainly  states  a  good  cause  of  action, 
although  an  exceedingly  small  one,  the  amount  claimed 
being  only  one  dollar  and  fifty-five  cents.  The  facts 
showing  this  indebtedness  are  set  forth  with  great  partic- 
ularity, and  all  due  formality.  The  amount  is  com- 
posed of  several  items  of  costs  made  by  the  plaintiffs  in 
error,  and  earned  by  the  defendant  in  error  as  county 
judge  in  an  action  which  they  instituted  and  prosecuted 
to  final  judgment,  in  the  county  court  of  Hamilton 
county,  against  one  Michael  Cross. 

The  plaintiff  in  an  action,  and  also  the  defendant,  is 
primarily  liable  for  all  of  the  costs  which  he  makes  in  its 
prosecution  or  defense.  Nor  does  the  fact  that  his  adver- 
sary may  ultimately  be  compelled  to  pay  them  by  the 
judgment  of  the  court,  relieve  him  from  such  liability  to 
the  officer  entitled  thereto.  The  primary  liability  is  a 
matter  between  him  and  the  officer  earning  the  fees ;  the 
ultimate  liability  concerns  him  and  his  adversary. 
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Under  our  law.  court  costs  may  be  required  to  be  paid 
or  secured  in  advance  of  the  performance  of  the  required 
service ;  and  the  fact  that  it  is  not  done  in  all  cases  is 
due  merely  to  official  favor. 

Sec.  81,  Ch.  28,  Comp.  Stat.  280,  provides  that :  "  The 
clerk  of  the  supreme  court,  and  of  each  district  court, 
the  register  in  chancery,- probate  (county)  judge,  sheriff, 
justice  of  the  peace,  constable,  or  register  of  deeds,  may 
in  all  cases  require  the  party  for  whom  any  service  is  ta 
be  rendered,  to  pay  the  fees  in  advance  of  the  rendition 
of  such  service,  or  give  security  for  the  same,  to  be 
approved  by  the  officer." 

The  several  items  of  fees  sued  for  were  the  following, 

viz :    Docketing  the  case,  25  cents ;  issuing  summons, 

60  cents ;  filing  papers,  20  cents ;  swearing  witness,  10 

cents;  entering  judgment,  50  cents;  in  all  $1.55.    The 

petition,  which  by  the  demurrer  is  admitted  to  be  true, 

shows  that  the  official  services  for  which  these  itema 

were  charged,  were  duly  rendered  by  the  defendant  in 

error  as  county  judge,  at  the  request  of  the  plaintiffs  in 

error.    And  the  charges  conform  to  the  statutory  rule  of 

compensation  in  each  particular.    As  to  the  matters 

complained  of,  clearly  there  is  no  error,  and  the  judgment 

must  be  affirmed. 

Judgment  Affirmed. 


ljo__m\ 


The  County  of  Platte,  plaintiff  in  error,  v.  Leandeb 
Gerrard  and  Michael  Whitmoyer,  defendants  in 
error. 

].  County  Commissioners:  employment  op  attorney.  Pre- 
vious to  the  passage  of  the  act  of  March  Ist,  1879,  entitled  "An 
at't  concerning  counties  and  county  officers,"  the  provision  of  the 
statute,  making  it  the  duty  of  the  district  attorney  to  "without 
fee  or  reward  (other  than  his  salary)  give  opinions  and  advice  to 
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the  board  of  county  commissioners  of  any  county  in  the  dis- 
trict" etc.,  was  exclusive  of  all  other  lawful  methods  of  obtain- 
ing opinions  or  advice  at  the  public  expense. 

2.    :    .    A  contract  entered  into  by  a  board  of  county 

commissioners  with  a  firm  of  attorneys,  by  the  terms  of  which 
in  consideration  of  the  advice  and  services  of  said  attorneys 
rendered  to  the  county,  to  enable  such  commissioners  to  law- 
fully place  upon  the  tax  list  of  said  county  certain  lands  which 
had  been  erroneously  left  off  of  the  assessment  roll  by  the  asses- 
fiors,  said  commissioners  agreed  to  pay  said  attome3's  a  sum 
equal  to  25  per  centum  of  all  taxes,  which  should  be  collected 
on  said  lands  for  the  year  in  question,  Held,  void  as  against 
public  policy. 

Ebror  to  the  district  court  for  Platte  county.  The 
action  there  was  brought  by  Gerrard  and  Whitmoyer.  The 
cause  was  sent  to  a  referee  who  reported  the  following 
facts : 

First  That  in  the  year  1873,  the  Burlington  and  AJis- 
souri  River  Railroad  Company  were  the  owners  of  certain 
lands  in  Platte  county,  Nebraska,  subject  to  taxation^ 
which  were  omitted  from  the  tax  rolls  for  said  year  1873. 

Second.  That  in  the  month  of  September,  or  October, 
1874,  plaintiffs  and  the  board  of  county  commissioners  of 
«aid  county,  while  in  session,  entered  into  a  contract  or 
agreement,  by  the  terms  of  which  the  plaintiffs  agreed  to 
take  charge  of  the  matter  and  see  to  having  the  said  lands 
properly  placed  upon  the  tax  rolls  and  tax  list  for  the 
taxes  for  the  year  1873,  plaintiffs  to  seel  to  the  issuing  of 
the  proper  notice,  and  to  give  such  directions  and  advice 
to  the  proper  officers  as  should  be  necessary  to  secure 
such  results,  and  that  in  consideration  therefor  the  board 
of  county  commissioners  in  behalf  of  said  county  agreed 
to  pay  to  plaintiffs  for  such  services,  twenty-five  per  cent. 
o|  the  amount  of  such  taxes,  for  the  year  1873,  payable 
only  upon  the  event  of  such  taxes  being  collected  accord- 
ing to  law. 

Third,  That  plaintiffs  were  at  said  time  regular  pract- 
icing attorneys  in  said  county. 
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Fourth.  That  plaintiffs  fully  complied  with  and  per- 
formed their  part  of  the  contract. 

JFifth.  That  such  action  was  had  under  the  law  that 
the  said  lands  were  placed  upon  the  tax  lists  for  the  taxes 
for  the  year  1878. 

Sixth.  That  said  taxes  remaining  unpaid^  the  said 
lands  were  on  the  20th  day  of  May,  1880,  sold  to  the. 
county  of  Platte  for  such  delinquent  taxes,  under  the  pro- 
visions of  an  act  approved  February  27th,  1879,  entitled 
'^An  act  to  authorize  certain  county  and  municipal  officers 
to  purchase  real  estate  at  tax  sale/'  that  certificates  were 
issued  by  the  treasurer  in  due  form  to  said  county,  and 
that  the  amount  expressed  in  said  certificates  for  the 
taxes  of  said  year  1878,  amounted  to  (6,766,88  and  that 
soon  thereafter  and  prior  to  the  commencement  of  this 
action  the  county  commissioners  of  said  county  sold  and 
assigned  said  certificates  to  one  Feet,  and  realized  there- 
on sixty  per  cent,  of  said  sum  of  $5,766.88,  which  equals 
$8,460.09,  which  sum  was  paid  to  the  treasurer  about 
April  Ist,  1880. 

Seventh.  If  said  contract  is  valid,  plaintiffs  are  enti- 
tled for  their  services  under  said  contract  to  the  sum  of 
$1,441.70. 

Eighth.  That  during  the  years  1878  and  1874,  M.  B. 
Hoxie  was  the  district  attorney  for  the  8d  judicial  dis- 
trict of  Nebraska.  That  said  Platte  county  was  within 
said  district.  That  the  court  duties  devolving  upon  said 
district  attorney  rendered  it  impossible  for  the  county 
commissioners  and  other  county  officers  to  procure  the 
services  and  advice  of  the  district  attorney  in  the  matters 
for  which  plaintiffs  services  were  rendered,  and  that  it 
was  important  that  the  said  commissioners  should  have 
assistance  and  direction  in  said  matter  in  order  to  pro- 
tect the  rights  and  interests  of  said  county. 

And  as  conclusions  of  law  the  referee  found : 

First.    That  the  contract  was  one  which  the  board  of 
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county  commissioners  were  not  authorized  to  make  on 
behalf  of  the  county. 

Second,  That  judgment  should  be  rendered  against 
plaintiffs. 

On  hearing  in  the  district  court,  before  Post,  J.,  the 
conclusions  of  law  of  the  referee  were  set  aside  and  judg- 
ment rendered  against  the  county  for  $1,441.70. 

Charles  A.  Speice  and  Byron  MiUett,  for  plaintiff  in 
error,  cited  Gen.  Stat.,  287,  sec,  88.  Cuming  County  v. 
Tate,  10  Neb.,  198.  McDonald  v.  SupermsorSy  41  Wis., 
642.  Montgomery  v.  Supervisors,  22  Wis.,  *69.  Bugler  v. 
MihcaukeCy  15  Wis.,  *498,  Case  v.  Shawnee  County,  4 
Kansas,  611.    Vise  v.  Hamilton  County,  19  111.,  78. 

Whitmoyer,  Gerrard  dk  Post,   for  defendants  in  error. 

The  county  commissioners  had  authority  to  make  the 
contract.  Note  the  language  of  our  statute :  ''To  sue 
and  be  sued."  ''To  make  all  contracts  and  do  all  other 
acts  in  relation  to  the  property  and  concerns  of  the  county 
necessary  to  the  exercise  of  its  corporate  or  administrat- 
ive powers."  Words  could  scarcely  have  been  used  more 
general.in  their  scope  and  effect  or  conferring  more  ex- 
tended powers  upon  the  several  counties  as  bodies  corp- 
orate or  politic.  The  power  to  employ  counsel,  as  a  neces- 
sary incident  to  the  power  to  sue  and  be  sued,  is  expressly 
affirmed  by  the  following  authorities :  Dillon  on  Munid- 
pal  Corporations,  1st  Ed.,  899.  Smith  v.  Mayor,  18  Cal,, 
581.  Homhlawer  v.  Dunden,  85  Cal.,  670.  Ellis  v.  Wa- 
shoe County,  7  Nevada,  298.  Tatlock,  et  aL,  v.  Louisa 
County,  46  Iowa,  188.  Thatcher  v.  Jefferson  County,  18 
Kansas,  182. 

Cobb,  J. 

While  we  by  no  means  admit  the  correctness  of  the 
proposition  laid  down  by  counsel  for  the  defendants  in 
error,  to-wit :    That  "the  power  to  employ  counsel  on  the 
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part  of  a  board  of  county  commissioners  is  a  necessary 
incident  to  the  power  to  sue  and  be  sued,"  we  might 
safely  do  so,  without  by  any  means  approving  of  the 
judgment  in  this  case. 

This  was  an  action  not  for  the  value  of  professional 
Bervices,  nor  yet  upon  a  contract  to  pay  an  agreed  price 
or  sum  for  certain  professional  services ;  but  upon  a  con- 
tract to  pay  to  the  defendants  in  error  one-fourth  part  of 
^uch  taxes  as  might  be  collected  upon  certain  lands,  sit- 
uated in  said  county,  in  consideration  of  the  said  de- 
fendants in  error  having  ''undertook  and  agreed  to  act 
as  attorneys  for  said  defendants,  (the  board  of  county 
commissioners  of  Platte  county,)  in  a  proceeding  to  col- 
lect the  taxes  on  said  lands,  from  said  railroad  company, 
in  said  year,  and  to  take  all  necessary  steps  in  the 
name  of  said  county,  and  perform  all  other  acts  as 
such  attorneys,  which  might  be  necessary  to  confer 
jurisdiction  on  said  defendants  as  such  commission- 
ers, to  order  said  lands  placed  on  the  tax  list  of  said 
county  for  said  year,  and  to  legally  assess  the  said 
lands  for  said  year  1873,"  etc.  It  is  therefore  not  to 
the  statute  giving  counties  the  power  to  sue  and  be  sued, 
that  we  should  look  for  the  authority  on  the  part  of  the 
county  commissioners  to  make  a  contract  of  this  charac- 
ter. The  county  was  not  sued,  and  it  neither  expected  to 
be,  nor  did  it  contemplate  suing  anybody.  But  if  we 
expect  to  find  any  such  authority,  should  we  not  rather 
look  to  the  statute  then  in  force,  empowering  counties  to 
levy  and  collect  taxes?  We  think  so.  But  it  is  not 
claimed,  nor  can  it  be,  that  the  revenue  laws  then  in 
force  conferred  any  such  power. 

The  revenue  laws,  as  well  those  then  as  now  in  force, 
impose  important  duties  upon  the  board  of  county  com- 
missioners, upon  assessors,  clerks  and  treasurers ;  many 
of  these  duties  are  such  as  to  call  for  a  high  order  of 
business  capacity,  all  of  which  is,  or  should  be^  duly 
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considered  by  the  people  in  selecting  persons  to  fill  thepe 
important  trusts.  And  yet  the  legislature  had  foreseen 
that  occasions  might  arise  when  these  boards  and  officers 
would,  in  order  to  the  proper  discharge  of  their  duties, 
require  legal  advice,  and  ample  provision  had  been  made 
to  meet  this  contingency. 

Section  16  of  chapter  7,  Compiled  Statutes,  makes  it 
the  duty  of  the  district  attorney  to  "without  fee  or 
reward,  (other  than  his  salary,)  give  opinions  and  advice 
to  the  board  of  county  commissioners  of  any  county  in 
the  district,  and  other  officers  of  the  state  or  county, 
upon  all  matters  in  which  the  state  or  county  i%  a 
party,  or  may  be  interested." 

Again  by  sec.  18,  district  attorneys  are  authorized  "in 
his  discretion  to  appoint  one  or  more  deputies,"  etc. 

The  proposition  that,  because  the  district  attorney 
might  have  been  otherwise  officially  engaged,  the  board 
of  county  commissioners  miglit  seek  advice  from  other 
attorneys,  and  pay  for  it  out  of  the  public  money,  is,  in 
our  opinion,  inadmissible.  It  was  a  question  for  the 
consideration  of  the  legislature,  whether,  owing  to  the 
rapid  increase  of  the  population  of  the  state,  and  the 
consequent  augmentation  of  the  official  duties  of  the 
district  attorneys,  as  imposed  by  law,  some  measure  of 
relief  was  not  necessary  for  these  officers.  This  the  leg- 
islature was  not  slow  to  perceive ;  hence  the  provision  con- 
tained in  see.  47  of  Art.  I.,  of  chapter  18,  Compiled  Stat- 
utes. But  at  the  date  of  the  transaction  involved  in  the 
case  now  under  consideration,  the  law-making  power 
having  imposed  upon  the  district  attorneys  the  duty  of 
^ving  opinions  to  and  advising  boards  of  county  commis- 
sioners, such  regulation  and  method  was  binding  upon 
the  courts  and  all  boards  and  officers  whatever,  and 
was  exclusive  of  all  other  lawful  methods  of  obtaining 
opinions  or  advice  at  the  public  expense  by  boards  of 
county  commissioners. 
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But  let  US  suppose  this  not  to  have  been  the  case^  that 
the  board  of  county  commissioners  might  at  their  discre- 
tion employ  counsel  of  their  choice,  to  advise  them  as  to 
their  duties,  and  pay  therefor  either  an  agreed  price,  or 
a  quantum  meruit  out  of  the  public  funds ;  does  it  follow 
that  such  board  might,  as  a  mode  of  compensation  for 
such  advice,  lawfully  bargain  away  an  aliquot  part  of 
such  of  the  public  revenues  as  might  be  affected  thereby  ? 
And  making  such  compensation  contingent  upon  the 
success  of  the  measures  taken  under  such  advice  ?  We 
think  not.  The  giving  of  contingent  fees,  or  compensa- 
tioE  for  services  rendered  to  the  public,  is  jcontrary  to 
sound  policy. 

It  is  the  spirit  of  our  laws  to  collect  from  the  people 
only  such  amount  of  money  by  taxation  as  may  be  suffi- 
cient to  a  certain  and  economical  support  of  the  govern- 
ment in  all  its  branches,  and  to  require  the  strictest 
accountability  therefor.  The  law  has  provided  for  all 
officers  and  public  servants,  having  to  do  with  the  levy 
aqd  collection  of  taxes,  a  fixed  salary,  depending  in  no 
degree  upon  the  amount  of  taxes  actually  collected,  and 
while  in  some  of  the  Latin  nations  of  Europe  there  was 
formerly,  and  may  yet  be,  a  system  of  farming  out  the 
collection  of  the  public  revenues,  we  do  not  think  that 
such  a  thing  was  ever  known,  or  would  be  tolerated,  in 
any  country  inhabited  by  an  English  speaking  people. 

The  referee  did  not  return  the  testimony  in  the  case, 
but  looking  only  to  the  cause  of  action  as  set  out  in  the 
petition  of  the  plaintiffs  in  the  court  below,  and  the  law 
of  February  27th,  1873,  we  fail  to  see  any  equality 
between  the  services  performed,  agreed  to  be  performed 
or  required,  and  the  compensation  claimed  therefor. 
Indeed,  we  can  scarcely  conceive  of  a  board  of  county 
commissioners  and  a  county  clerk  lacking  of  sufficient 
ability  to  understand  and  execute  the  law  in  question^ 
without  legal  advice  or  opinion  from  any  source. 


.  "-I 
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We  are  therefore  of  the  opinion  that  the  contract,  as 
set  out  in  the  pleadings  and  found  by  the  referee,  was  one 
which  the  board  had  no  legal  power  to  make,  and  which 
cannot  be  upheld  by  the  courts. 

The  judgment  of  the  district  court  is  reversed,  and 
the  conclusion  of  law  found  by  the  referee  affirmed. 

Judgment  Accordingly. 

Maxwell,  J. 

I  concur  in  the  judgment  of  reversal  in  this  case  upon 
the  ground  that  the  services  rendered  by  the  defendanta 
were  not  rendered  by*  them  in  a  professional  capacity^ 
the  only  services  being  to  induce  the  county  commis- 
sioners to  do  their  duty  by  placing  certain  lands  on  the 
assessment  roll.  But,  in  my  opinion,  the  board  of  coun- 
ty commissioners  have  authority,  independently  oif 
the  statute,  to  employ  an  attorney  in  a  proper  case. 

A  county  is  a  qitasi  corporation,  and  the  commissioners 
the  agents  by  which  its  business  is  conducted.  If  the 
county  is  sued,  may  the  commissioners  not  defend,  nay, 
is  it  not  their  duty  to  make  any  defense  to  which  th& 
county  is  entitled,  and  for  this  purpose  to  employ  an  at- 
torney ?  The  district  attorney  is  not  the  attorney  of  the 
county.  He  is  paid  by  the  state.  His  duties  are  such 
that,  it  would  be  impossible  for  him  to  prosecute  or 
defend  the  various  actions  in  which  the  counties  in  his 
district  are  interested.  Then,  suppose  the  county  has  a 
cause  of  action  existing  in  its  favor,  against  an  individ- 
ual or  individuals,  may  it  not  employ  an  attorney  ta 
prosecute  the  same  ?  I  think  it  may,  as  a  corporation, 
employ  the  necessary  counsel  at  a  reasonable  compensa- 
tion, to  advise  the  commissioners,  or  prosecute  or  defend 
actions  in  which  the  county  is  interested. 

In  the  case  of  Cuming  County  v.  Tate,  10  Neb.,  198, 
the  services  were  not  rendered  for  the  county,  but  for  the 
district  attorney,  and  this  court  held  that  there  could  be 
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no  recovery  against  the  county  for  such  services,  but  that 
rule  would  not  apply  where  legal  services  were  rendered 
for  the  county. 
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sa  sj74    The  State  op  Nebraska,  ex  rel.  The  Board  of  Couott 
ijfl^j       Commissioners  op  Hamilton  County,  v.  Walter  L, 
48  o        Whittemore. 

'l2    2521 

60  529|  1.  County  Clerks:  fees.  In  counties  containing  less  than 
8,000  inhabitants  county  clerks  are  also  clerks  of  the  district 
courts  of  their  respective  counties.  The  duties  being  imposed 
upon  them  as  county  clerks,  they  must  report  the  fees  received 
by  virtue  of  their  office. 
2.  Constitutional  Law.  The  act  to  regulate  fees,  approved  Feb- 
ruary 15th,  1877,  is  not  an  amendment  of  seotions  1,  5,  8  and  14, 
of  chapter  19,  of  the  revised  statutes  of  1866,  but  an  original 
act. 

Original  application  for  mandamus. 

A.  W.  Agee  and  E.  J.  Hainer,  for  relator. 

Mason  d:  Whedon  and  J.  S.  Miller,  for  respondent. 

Maxwell,  J. 

In  the  year  1879  the  defendant  was  elected  clerk  of 
Hamilton  county,  and  has  performed  the  duties  pertain- 
ing to  that  office  since  the  8th  day  of  January,  1880. 
Hamilton  county  at  the  time  of  his  election  contained 
less  than  8,000  inhabitants,  and  therefore  he,  as  county 
clerk,  has  pei*formed  the  duties  of  clerk  of  the  district 
court  of  that  county.  He  has  duly  reported  the  fees  re- 
<3eived  by  him,  except  those  pertaining  to  the  district 
court.  This  is  a  proceeding  by  mandamus  to  compel  him 
to  make  a  report  of  all  fees  received  by  virtue  of  his 
office.  The  question  to  be  determined  is  whether  or  not 
the  office  of  clerk  of  the  district  court  in  counties  con- 
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taining  less  than  eight  thousand  inhabitants  is  a  separ- 
ate office  from  that  of  county  clerk.  In  other  words,  are 
the  duties  as  clerk  of  the  district  court  imposed  upon 
him  as  county  clerk? 

The  question  now  presented  was  before  this  court  in 
the  case  of  The  People  v.  McCaUum,  1  Neb.,  182.  The  leg- 
islature of  1869  abolished  the  office  of  clerk  of  the  dis- 
trict court,  and  imposed  the  duties  pertaining  to  this 
office  on  the  county  plerk.  McCallum  was  elected  county 
clerk  of  Otoe  county  in*  1867,  and  again  in  1869,  and  had 
given  bond  and  taken  the  oath  required  as  such  clerk, 
and  was  performing  th^  duties  of  that  office  at  the  time 
the  act  of  1869  making  him  ex-offido  clerk  of  the  district 
court  of  that  county  took  effect,  but  gave  no  bond,  nor 
took  the  oath  as  clerk  of  the  district  court.  The  action 
was  to  oust  him  from  performing  the  duties  pertaining  ta 
the  district  court,  upon  the  ground  that  he  had  failed  to 
qualify.  Judge  Grounse,  in  an  elaborate  opinion,  shows 
that  the  duties  were  to  be  performed  by  McCallum 
as  county  clerk.  On  page  201  he  says :  ''  But  I  confess 
I  mistake  the  purport  of  the  term  ex-ojficio,  if  McCallum,. 
by  virtue  of  his  office,  by  his  election,  taking  the  oath  of 
office  and  giving  the  bond  required  as  county  clerk,  is  not 
entirely  competent  and  entitled  to  discharge  the  duties  as 
clerk  of  the  district  court  for  Otoe  county.  Those  duties 
are  added  to,  and  imposed  upon,  those  who  hold  the  office 
of  county  clerk.  There  is  no  loss  of  security  arising 
from  it.  The  bond  required  of  county  clerks  is  not  less 
than  three  thousand  dollars,  and  may  extend  to  ten 
thousand.  In  this  case  it  was  placed  at  six  thousand, 
and  the  presumption  is  that  it  will  always  be  fixed  with 
reference  to  all  the  duties  to  be  discharged.  The  bond 
heretofore  required  was  but  three  thousand  dollars  of  the 
district  clerk.  It  cannot  be,  as  contended,  that  the  bond 
given  for  the  faithful  performance  of  his  duties  as  county 
clerk  will  not  extend  to  acts  done  as  clerk  of  the  district- 
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court.  That  he  may  sign  himself  in  one  case  as  comity 
clerk,  and  in  another  as  clerk  of  the  district  coart,  is  an 
immaterial  circumstance.  EQs  acts  are  all  done  imder 
the  election  and  qualification  as  county  clerk,  and  his 
bond  is  given  to  cover  any  of  them.  As  well  might  it  be 
'Contended  that  the  official  bond  of  any  officer  is  no 
security  for  the  want  of  faithful  discharge  of  any  addi- 
tional duty,  which  may,  from  time  to  time,  be  imposed 
upon  such  officer  by  law."  We  adhere  to  the  decision  in 
that  case,  and  it  is  decisive  of  the  question.  | 

Objections  are  made  to  the  constitutionality  of  the  act 
of  1877,  upon  the  ground  that  it  was  an  amendment  of 
sections  1,  5,  8  and  14,  of  chapter  19,  of  the  Bevised 
Statutes  of  1866,  and  therefore  is  within  the  rule  of 
Smails  v.  White,  4  Neb.,  858;  Ryan  v.  The  State,  6  Id., 
276 ;  Sovereign  v.  The  State,  7  Id.,  409,  and  not  being  a 
complete  act  in  itself,  is  void.  It  is  sufficient  to  say  that 
the  act  referred  to  is  not  an  amendment,  but  an  original 
act.  The  officers  designated  are  required  to  charge  and 
collect  fees,  as  before  the  passage  of  the  law,  but  all  fees 
in  excess  of  a  specific  sum  are  to  be  paid  into  the  coun- 
ty treasury.  The  act  in  question  provides  for  the 
appointment  by  the  county  commissioners  of  such  de- 
puties as  are  deemed  to  be  necessary ;  but  even  if  it  did 
not,  an  officer  must  perform  the  duties  imposed  upon  him 
by  law. 

A  peremptory  writ  is  awarded  as  prayed. 

Judgment  AocoRDiNaLT. 


la  964 
18  870 
17    616| 

g  gjl  The  Union  Paoipio  Railroad,  plaintiff,  v.  The  County 
of  Dawson,  Defendant. 

1.  Taxes :  sinkinq  fund.  The  county  commissioners  have  no 
authority  to  divert  a  sinking  fUnd  tax  from  the  purpose  for 
which  it  was  raised  and  transfer  it  to  the  general  Aind. 
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2.  : :  TKANSPER.  The  act  of  1875  merely  author- 
izes the  transfer  to  the  general  fUnd  of  the  surplus  sinking  fUnd, 
after  the  debt  for  which  it  was  levied  is  extinguished. 

S,    :    SCHOOL  TAXES.    In  1879  scliool  taxes  for  all  purposes 

were  restricted  to  a  sum  not  exceeding  twenty-five  mills  on  the 
dollar  valuation.  J5.  dt  M.  B,  B.  Oo.  v.  York  County^  7  Neb., 
487,  adhered  to. 

0BiaiNAi4  application  for  injunction. 

A.  J,  Poppleton,   for  plaintiff. 

C  W.  McNamar,  for  defendant. 
Maxwell,  J. 

This  is  an  original  action  brought  to  restrain  the  col- 
lection of  a  sinking  fund  tax,  levied  upon  the  property  of 
the  plaintiff  in  Dawson  county,  in  the  year  1879,  and  also 
school  taxes  levied  in  excess  of  twenty-five  mills  on  the  dol- 
lar valuation  in  school  districts  No.  6,  6,  7, 11, 18, 17  and 
27,  of  said  county,  in  said  year.  A  referee  was  appointed 
to  take  testimony,  and  his  report  is  now  before  the  court. 
During  the  pendency  of  this  action,  the  case  of  the  U.  P. 
Railway  Co.  v.  Dawson  County,  has  been  determined,  hold- 
ing that  the  bonds  in  question  are  valid.  The  sinking 
fund  tax,  so  far  as  is  necessary  to  meet  such  obligations, 
is  therefore  valid  and  binding. 

The  plaintiff  however  insists,  that  under  the'prayer  for 
general  relief  it  is  entitled  to  a  decree  enjoining  the  com- 
missioners from  mis-appropriating  such  funds.  It  ap- 
pears from  the  testimony  that  $8,089.18  of  the  sinking 
fund  tax  of  that  county,  for  the  year  1877,  was  transferred 
to  the  county  general  fund ;  that  in  the  year  1878, 
$4,936.18,  was  transferred  to  the  county  general  fund,  and 
1746.98  to  the  county  road  fund ;  that  in  the  year  1879, 
$8,768.68  was  transferred  to  the  county  general  fund,  and 
that  these  several  sums  were  so  transferred  by  the  order 
of  the  county  commissioners,  and  that  an  order  still 
exists  upon  their  record,  authorizing  such  transfers.  The 
power  to  transfer  funds  appears  to  be  claimed  under  the 
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provisions  of  an  act:  "To  transfer  surplus  county  sink- 
ing and  other  funds  to  the  county  general  fund/'  approved 
February  15th,  1877,  which  provides :  "That  the  board 
of  county  commissioners  of  the  several  counties  of  the 
state  may  appropriate  to  the  coimty  general  fund 
any  sinking  fund  in  the  county  treasury,  not  levied  jfor 
the  payment  of  any  bonded  indebtedness ;  also  any  county 
moneys,  from  whatever  source,  excepting  moneys  levied 
for  school  purposes,  that  remain  on  hand  in  the  county 
treasury,  and  are  no  longer  required  for  the  purpose  for 
which  the  same  were  levied."  [Comp.  Stat.,  Chap.  18, 
Art.  in.  Sec.  4.] 

A  sinking  fund  tax  is  a  tax  raised  to  be  applied  to  the 
pa3rment  of  the  principal  and  interest  of  a  public  loan. 
U.  P.  R.  R.  V.  Buffalo  County,  9  Neb,,  449.  U.  P  R.  JR. 
V.  York  County,  10  Neb,,  612, 

Sec.  5,  Art.  IX,  of  the  constitution  provides  that: 
"County  authorities  shall  never  assess  taxes  the  aggre- 
gate of  which  shall  exceed  one  and  one-half  dollars  per 
one  hundred  dollars  valuation,  except  for  the  payment 
of  indebtedness  existing  at  the  adoption  of  this  constitu- 
tion, unless  authorized  by  a  vote  of  the  people." 

Sec.  30  of  the  revenue  law,  as  amended  in  1877,  was  as 
follows :  "The  rate  of  the  general  state  tax  shall  not  be 
less  than  one-half  mill,  nor  more  than  four  mills,  on  the 
dollar  valuation;  the  rate  of  the  state  school  tax  shall 
not  be  less  than  one-half  mill,  nor  more  than  two  mills, 
on  the  dollar  valuation ;  and  the  rate  of  the  state  sinking 
fund  tax  shall  not  be  more  than  one  mill  on  the  dollar 
valuation,  in  any  county  in  the  state.  For  ordinary 
county  revenue,  including  the  suppoit  of  the  poor,  not 
more  than  ten  mills  on  the  dollar;  for  county  sinking 
fund  such  rate  as  in  the  estimation  of  the  commission- 
ers will  pay  one  year's  interest  on  all  outstanding  debts 
of  the  county,  with  not  less  than  five  per  cent,  of  the 
principal."    Laws  1877,  46. 
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The  revenue  law  of  1879,  [Comp.  Stat.,  Chap.  77,]  did 
not  take  effect  until  September  1st  of  that  year,  there- 
fore  the  act  of  1877  was  in  force  at  the  time  the  taxes  in 
question  were  levied. 

The  limitation  upon  the  rate  of  taxation  is  for  the  pro- 
tection of  taxpayers,  and  to  secure  economy  in  the  ex- 
penditure  of  public  moneys.  It  is  the  evident  intention 
af  the  law  that  only  the  amount  required  in  any  particu- 
lar fund  in  one  year  shall  be  levied,  and  no  more.  If  the 
law  limits  the  levy  for  the  ordinary  county  revenue  to  ten 
mills  on  the  dollar  valuation,  no  greater  sum  can  be  raised 
for  that  purpose  by  levying  more  than  is  required  for  a 
sinking  fund,  or  any  other  tax,  and  then  transferring  the 
surplus  to  the  general  fund.  If  the  law  could  thus  be 
evaded  it  would  afford  no  protection  to  taxpayers  what- 
ever. The  act  of  1877  merely  authorizes  the  transfer 
of  such  portiion  of  the  sinking  fund  as  is  '^  no  longer 
required  for  the  purposes  for  which  the  same  was  levied," 
When  will  such  funds'  be  no  longer  required  for  the  pur- 
poses for  which  they  were  levied  ?  Evidently  when  the 
debt  is  paid  in  full,  and  not  before.  That  is,  if  a  surplus 
remains  in  the  treasury  after  the  debt  is  paid  in  full,  it 
may  be  transferred  to  the  general  fund.  But  until  such 
time  the  sinking  fund  tax  must  all  be  applied  to  the  pur- 
poses for  which  it  was  raised,  and  a  taxpayer  may  com- 
pel its  application  to  that  purpose.  The  plaintiff  is 
therefore  entitled  to  a  decree  enjoining  the  defendant 
from  transferring  such  funds  to  the  general  fund  of  the 
county. 

It  api)ears  from  the  testimony  that  the  school  districts 
above  designated  caused  taxes  to  be  levied  in  the  year 
1879,  varying  from  thirty  to  sixty  mills  on  the  dollar  val- 
uation. The  question  here  involved  was  before  this  court 
in  the  case  of  the  JB.  d  M.  R,  R.  t\  York  County,  7  Neb,, 
487. 

Sec.  81  of  "An  act  to  establish  a  system  cf  public  in- 
17 
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struction  for  the  state  of  Nebraska,"  approved  Feb.  15th, 
1869,  provided  that :  "Any  school  district  may,  at  any 
annual  or  special  meeting,  impose  a  tax  on  the  taxable 
property  of  the  district  in  any  amount  not  exceeding  ten 
mills  on  the  dollar,  on  the  assessed  valuation  of  the  prop- 
erty of  the  district,  for  the  purpose  of  building  a  school 
house,  and  such  tax,  ^hen  voted,  shall  be  reported  by  the 
district  board  to  the  county  clerk,  and  levied  and  collected 
in  the  same  manner  as  other  taxes  voted  by  the  district." 

Sec.  82  provided  that :  "The  qualified  voters,  when  as- 
sembled at  any  annual  or  special  meeting,  may,  from 
time  to  time,  impose  such  tax  as  may  be  necessary  to  pay 
teachers,  to  keep  their  school  houses  in  repair,  and  to 
provide  the  necessary  appendages,  and  to  pay  and  dis- 
charge any  debts  or  liabilities  of  the  district  lawfully  in- 
curred ;  may  raise  a  sum  sufficient  for  the  purchase  of 
books  of  reference,  globes,  maps,  or  any  apparatus  for  the 
purpose  of  illustrating  the  principles  of  astronomy,  nat- 
ural philosophy,  natural  history,  and  agricultural  chem- 
istry, or  the  mechanic  arts."    Gen.  Stat.,  966. 

In  1875  these  sections  were  amended  as  follows: 

Sec.  81.  ''Any  school  district  may  at  any  annual  or  spe- 
cial meeting  impose  a  tax  on  the  taxable  property  of  the 
district  in  any  amount  not  exceeding  twenty-five  mills  on 
the  dollar  on  the  assessed  valuation  of  the  property  of  the 
district,  and  such  tax,  when  voted,  shall  be  reported  by 
the  district  board  to  the  county  clerk,  and  levied  and  col« 
lected  in  the  same  manner  as  other  taxes  voted  by  the 
district." 

Sec.  82.  "The  tax  levied  and  collected,  as  provided  by 
the  preceding  section,  shall  be  expended  under  the  direc- 
tion of  the  district,  or  in  the  absence  of  such  direction  by 
the  district,  then  such  tax  shall  be  expended  as  the  dis- 
trict board  of  the  proper  district  may  direct."  Laws  187^, 
116. 

It  will  be  perceived  that  the  power  to  vote  taxes,  given 
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by  sec.  thirty-two  of  the  act  of  1869,  was-  entirely  taken 
Away  by  the  amendment  of  1875,  the  school  district  or 
board  being  merely  authorized  to  expend  the  taxes  voted 
under  the  provisions  of  section  81.  The  authority  of  a 
ischool  district  to  impose  taxes  upon  the  persons  and 
property  within  its  boundaries  is  wholly  statutory,  and  as 
the  etercise  of  such  taxation  may  result  in  transferring 
the  title  of  property  within  the  district,  it  must  be  clearly 
given  and  strictly  pursued.  The  reckless  manner  in  which 
many  school  districts  expended  the  annual  levy  of  taxes 
doubtless  induced  the  legislature  of  1875  to  limit  all  the 
taxes  voted  by  a  school  district  to  twenty-five  mills  on  the 
dollar  valuation.  But  whatever  the  motive  may  have 
been,  the  intention  is  clear  to  limit  the  levy  to  that  sum* 
And  no  statute  has  been  pointed  out  to  us  authorizing  the 
imposition  of  a  higher  rate  of  taxation. 

We  are  referred  to  sec.  13  of  an  act  "To  provide  for 
the  issuing  and  payment  of  school  district  bonds,"  ap- 
proved February  26th,  1879,  [Comp.  Stat.,  Chap.  79,  Sub- 
division XV.],  as  conferring  authority  to  levy  taxes  in 
excess  of  twenty-five  mills.  But  that  it  does  not  have 
that  effect  is  clear,  because  the  limitation  in  the  amend- 
ment of  1875,  Subdivision  heretofore  referred  to,  was  still 
in  full  force.  We  adhere  to  our  decision  in  the  B.  dt  Af. 
i?.  B.  V.  York  County,  and  the  school  district  taxes  set 
forth  in  the  petition  in  excess  of  twenty-five  mills  on 
the  dollar  valuation  will  be  enjoined.  A  decree  will  be 
entered  in  conformity  with  this  opinion. 

DfiCBEE  Accordingly. 


12  aw 
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RioHABD  Barton,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

Grand  and  Petit  Jurors:  selection.  County  commissioners 
must  select  the  names  from  which  grand  and  petit  jurors  are  to 
be  drawn  from  the  several  precincts  of  the  county,  "as  nearly  as 
may  be  a  proportionate  number  from  each  precinct"  in  propor- 
tion to  the  number  of  persons  therein  competent  to  serve  as 
grand  and  petit  jurors.  The  provisions  of  the  statute  prescrib- 
ing this  method  are  mandatory,  and  a  party  indicted  by  a  grand 
jury,  drawn  from  a  list  of  names,  selected  without  regard  to 
equality  between  the  several  precincts  as  required  by  statute, 
may  plead  the  same  in  abatement. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below,  before  Pound,  J.  The  opinion  states  the 
case. 

Galey  dt  Abbott ^  for  plaintiff  in  error,  cited  Burley  t\ 
The  State,  1  Neb.,  396.  Preuitv.  State,  5  Neb.,  375.  Mc- 
Elvoy  V.  State,  9  Neb.,  157.  Clark  v.  Saline  County,  9 
Neb.,  516. 

C.  J.  Dilivorth,  Attorney  General,  for  the  State. 

1.  The  plea  in  abatement  does  not  state  that  sec.  664 
was  not  complied  with ;  it  only  claims  the  county  com- 
missioners did  not  select  the  names,  as  required  by  law. 
This  is  only  one  of  the  ways  in  which  a  grand  jury  may 
be  selected,  but  it  is  not  the  only  way,  and  the  proceed- 
ings of  a  grand  jury  selected  by  the  sheriff  are  just  as 
lawful  as  though  the  names  had  first  been  selected  by  the 
commissioners ;  in  fact  the  law  requires  this  to  be  done 
when  the  commissioners  fail  to  make  the  selection. 

2.  The  cases  cited  by  the  plaintiff  in  error  do  not  apply 
to  this  case.  Burley  v.  The  State,  and  Preuit  r. 
The  State,  were  cases  where  the  record  showed  that  the 
court  made  the  selection,  an^  not  the  sheriff.  There  is 
nothing  of  that  kind  claimed  in  this  case.    The  case  of 
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McElvoy  was  when  ^the  judge,  in  vacation,  ordered  the 
sheriff  to  summon  the  jury  without  giving  the  commis- 
sioners time  or  opportunity  to  make  the  selection.  The 
case  of  Clark  v.  Saline  County  prescribes  the  manner  in 
which  the  commissioners  shall  select  the  names,  when  in 
this  case  it  is  stated  that  the  commissioners  refused  to 
make  the  selection.  It  then  follows,  therefore,  that  the 
jury  must  have  been  selected  by  order  of  the  court  by 
the  sheriff,  and  it  was  not  claimed  that  this  was  not 
done. 

Cobb,  J. 

The  plaintiff  in  error  was  indicted  and  convicted  at 
the  June  term,  1880,  of  the  district  court  of  Lancaster 
county,  for  the  larceny  of  a  horse.  He  presented  a  plea 
in  abatement  to  the  indictment,  the  substance  of  which 
is  that  the  grand  jury,  which  found  the  indictment,  was 
not  properly  selected,  or  more  correctly  speaking,  that  in 
the  selection  of  the  sixty  names,  from  which  the  grand 
jurors  were  drawn,  they  were  not  properly  distributed 
among  the  several  precincts  of  the  county,  in  proportion 
to  the  number  of  persons  residing  in  said  precincts  res- 
pectively, qualified  by  law  to  serve  as  grand  and  petit 
jurors.  The  plea  was  demurred  to  by  the  district  attor- 
ney, and  the  demurrer  sustained. 

In  the  brief  of  the  defendant  in  error  it  is  tacitly 
admitted  that  the  facts  set  up  in  and  by  the  plea  are 
fiufficient,  but  it  is  contended  that  the  plea  is  bad  in  not 
negativing  every  possible  method  by  which  a  legal  grand 
jury  could  have  b^en  obtained. 

The  following  is  a  copy  of  the  plea :  "  *  *  *  That 
the  said  indictment,  as  it  is  exhibited  against  him,  was 
not  found  or  presented  to  any  court  having  jurisdiction 
of  the  offense  therein  charged  by  a  regularly  appointed 
and  constituted  grand  jury,  under  the  laws  of  the  state 
of  Nebraska,  as  appears  from  the  record  of  said  county 
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commissioners  of  said  coiinty,  and  the  record  of  said 
court  in  this,  to- wit :  1.  The  county  commissioners  of 
said  county  of  Lancaster,  in  which  the  February  term, 
A.  D.,  1880,  of  the  district  court,  of  the  second  judicial 
district  of  Nebraska,  in  and  for  said  county,  was 
appointed  and  directed  to  be  held  by  the  judge  thereof, 
wholly  failed  and  refused  to  meet,  nor  did  any  two  of 
said  county  commissioners  meet  together  at  the  time, 
before  said  term  required  by  law,  or  at  any  other  time, 
and  then  and  there  select  sixty  names,  or  any  other 
number  of  names  of  persons  possessing  the  qualifications 
of  jurors,  as  prescribed  in  section  six  hundred  and  fifty- 
seven  of  the  General  Statutes  of  Nebraska,  and,  as  nearly 
as  might  be,  a  proportional  number  from  each  precinct  in 
said  county,  from  which  number  so  listed,  the  clerk,  sher- 
iff, or  other  officer  of  said  court,  might  select,  in  the 
manner  provided  by  law,  the  names  of  sixteen  persons, 
to  serve  at  the  said  term  of  the  said  court>  as  grand  jur- 
ors. 2.  The  persons  who  were  selected  by  the  clerk  and 
sheriff  of  said  county  to  serve  as  grand  jurors  at  the  said 
term  of  the  said  court,  were  not  chosen  from  any  list 
selected  by  the  county  commissioners  of  said  county,  or 
selected  by  any  two  of  said  commissioners,  as  provided 
by  law.  8.  The  county  commissioners  of  said  county  of 
Lancaster  utterly  failed  and  refused  to  select  the  names 
of  sixty  persons,  or  any  other  number,  and  furnish  a  list 
thereof  to  the  clerk  of  said  court,  from  which  the  names 
of  persons  to  serve  as  grand  jurors,  at  said  term,  in  said 
court,  might  be  drawn  as  provided  by  law.  4.  The  list 
of  the  names  of  persons,  from  which  the  clerk  and  sheriff 
of  said  court  drew  the  names  "of  sixteen  persons  to  serve 
as  grand  jurors  at  the  said  term  of  the  said  court,  were 
not  selected  as  nearly  as  might  be,  proportionately,  from 
each  precinct  in  said  county,  but,  on  the  contrary,  this 
defendant  avers  the  truth  to  be,  that  in  one  of  the 
precincts  of  said  county,  to- wit :     North  Bluff  precinct 
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there  did  not  appear  to  be^  nor  was  not  on  said  list  of 
sixty  persons,  drawn  from  as  aforesaid  by  the  clerk  and 
sheriff  aforesaid,  a  single  name  of  any  person  resident, 
and  possessing  the  qualifications  of  a  juror  in  said 
precinct;  yet  said  defendant  avers  that  in  said  North 
Bluff  precinct  there  resided  at  the  last  general  election 
held  in  and  for  said  county,  and  did  reside  therein  fifteen 
days  before  the  first  day  of  the  said  term  of  the  said 
court,  and,  at  the  time  of  the  drawing  of  the  grand 
jurors  as  aforesaid,  at  least  sixty-seven  persons  possess- 
ing the  qualifications  of  jurors  as  prescribed  in  section 
six  hundred  and  fifty-seven  of  the  General  Statutes  of 
Nebraska,  relating  to  the  qualification  of  jurors.  And  this 
defendant  further  avers  that  on  the  list  of  sixty  persons 
from  which  the  names  of  sixteen  persons  were  drawn  as 
aforesaid,  there  appeared  in  said  list  only  seven  names 
of  persons  residing  in  Capitol  precinct,  in  said  county, 
in  which  precinct  there  resided  at  the  last  general  elec- 
tion, held  in  and  for  said  county,  and  fifteen  days  before 
the  first  day  of  the  said  term  of  the  said  court  holden  as 
aforesaid,  at  least  six  hundred  persons  qualified  to  serve 
as  jurors  at  the  said  term  of  said  court,  while  on  said 
list  of  sixty  persons  there  appeared  and  was  listed  the 
names  of  eight  persons,  residents  of  Midland  precinct,  in 
said  county,  when  at  the  last  general  election,  held  in  and 
for  said  county,  and  fifteen  days  before  the  first  day  of 
said  term  of  the  said  court,  there  resided  only  five  hun- 
dred and  thirty-four  persons  possessing  the  qualifications 
of  jurors  to  serve  at -the  said  term  of  said  court,  where- 
fore," etc. 

The  following  are  the  sections  of  the  statute  providing 
for  the  making  of  the  list,  etc. 

Sec.  658.  In  each  of  the  counties  of  this  state, 
wherein  a  district  court  is  appointed  or  directed  to 
be  holden,  the  county  commissioners  of  the  county 
shall,  at  least  fifteen  days  before  the  first  day  of  the 
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session  of  the  court,  meet  together,  or  any  two  of  them 
may  meet,  and  select  sixty  persons,  possessing  the  quali- 
fications prescribed  in  section  sixhundred  and  fifty-seven, 
and  as  nearly'as  may  be  a  proportionate  number  from 
each  precinct  in  the  county,  and  shall,  within  five  days 
thereafter,  furnish  to  the  clerk  of  the  district  court  of  the 
county,  or  his  deputy,  a  list  of  the  names  of  the  persons 
selected. 

Sec.  659.  The  clerk  or  deputy  clerk  receiving  the 
names  shall  write  the  name  of  each  person  selected  on  a 
separate  ticket,  and  place  the  whole  number  of  tickets 
into  a  box  or  other  suitable  and  safe  receptacle,  and  shall 
preserve  the  list  of  names  furnished  by  the  commission- 
ers in  the  files  of  his  office. 

Sec.  660.  The  clerk  of  the  district  court,  or  his  deputy, 
and  the  sheriflf ,  or  if  there  is  no  sheriflf ,  the  deputy  sheriflf, 
or  if  there  is  no  deputy  sheriflf,  the  coroner  of  the  county, 
shall,  at  least  ten  days  before  the  first  day  of  the  session 
of  the  district  court,  meet  together  and  draw  by  ballot 
out  of  the  box  or  receptacle,  wherein  shall  be  kept 
the  tickets  aforesaid,  sixteen  names,  and  the  persons 
whose  names  are  drawn  shall  be  grand  jurors ;  and  the 
clerk  and  sheriflf  shall  then  draw  twenty-five  additional 
names,  and  the  persons  whose  names  are  drawn  shall  be 
the  petit  jurors. 

Sec.  664.  Whenever  the  proper  officers  fail  to  sum- 
mon a  grand  or  petit  jurjf,  or  when  all  the  persons  sum- 
moned as  grand  or  petit  jurors  do  not  appear  before  the 
district  courts,  or  whenever  at  any  general  or  special 
term,  or  at  any  period  of  a  term,  for  any  cause,  there  is  no 
panel  of  grdnd  jurors  or  petit  jurors,  or  the  panel  is  not 
complete,  said  court  may  order  the  sheriflf,  deputy  sheriflf, 
or  coroner,  to  summon,  without  delay,  good  and  lawful 
men  having  the  qualifications  of  jurors,  and  each  person 
summoned  shall  forthwith  appear  before  the  court,  and  if 
competent,  shall  serve  on  the  grand  jury  or  petit  jury,  as 
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the  case  may  be,  unless  such  person  may  be  excused 
from  serving,  or  be  lawfuDy  chaDenged. 

Accordmg  to  strict  rules  of  pleading,  a  plea  in  abate- 
ment is  required  to  be  certain  to  every  intent.  But,  it 
is  the  spirit  of  modem  law  to  look  to  the  substance  rather 
than  to  the  form  of  almost  every  other  proceeding,  and 
why  not  of  a  plea  in  abatement  ?  It  cannot  be  denied  that 
the  plaintiff  in  error  to  some  extent  embarrassed  his  case 
by  the  three  iirst  clauses  of  his  plea,  which  consist  almost 
Exclusively  of  negative  matter.  But  rejecting  these  three 
clauses  of  the  plea  entirely,  and  looking  only  to  the  fourth 
one,  we  have  come  to  the  conclusion,  not  only  that  it 
contains  all  of  the  necessary  allegations  of  a  good  plea  in 
abatement,  under  a  reasonable  liberal  construction,  but 
also  that  it  sufficiently  negatives  the  suggestion,  that 
possibly  the  grand  jury  that  found  the  indictment  was 
procured  under  the  provisions  of  sec.  664. 

By  this  plea  the  court  and  the  prosecuting  officers  were 
sufficiently  notified  that  the  plaintiff  in  error  claimed 
that,  in  the  selecting  of  the  names  of  sixty  persons  from 
which  the  grand  jurors  were  drawn,  the  county  commis- 
sioners had  disobeyed  the  provisions  of  section  658,  and, 
if  it  were  true  that  the  grand  jury  in  question  was  in  fact 
summoned  under  the  extraordinary  provisions  of  section 
664,  then  we  think  that  it  was  the  duty  of  the  district  at- 
torney under  the  provisions  of  sec.  446,  of  chap.  XXiII., 
of  the  criminal  code,  to  have  replied  to  the  said  plea  set* 
ting  up  such  fact,  rather  than  to  have  demurred  gener- 
ally, as  he  did,  thereby  admitting  the  facts  of  the  plea  if 
well  pleaded. 

It  is  not  only  a  provision  of  positive  law,  that  jurors 
should  be  selected  by  means  calculated  to  give  equality 
and  impartiality  to  every  portion  of  the  county,  but  such 
a  result  is  in  itself  so  fair  and  equitable,  whether  we 
-consider  service  on  juries  as  a  burden  necessarily  im- 
posed upon  the  citizen,  or  as  a  privilege  to  be  enjoyed  by 
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him,  that  it  is  almost  incredible  that  such  requirement 
of  the  law  should  have  been  so  generally  disobeyed  by 
county  commissioners ;  yet  it  is  a  matter  of  notoriety 
that  such  has  been  the  case,  even  in  counties  where  from 
their  central  position  and  other  advantages,  better  things 
might  well  be  expected  of  them. 

In  the  case  of  Clark  v.  Saline  County,  9  Neb.,  616,  this 
court,  by  the  chief  justice,  declared  the  provisions  of  the 
statute  in  question  to  be  mandatory,  and  cited  numerous 
cases  in  which  it  had  been  held,  that  the  security  of  the 
citizen  was  only  to  be  assured  by  a  faithful  and  rigid  ad- 
herence to  its  requirements. 

In  the  case  of  McQuiUen  v.  The  State  of  Mississippi^  & 
Smede  &  Marshall,  587,  the  supreme  court  of  Missis- 
sippi, construing  a  statute  quite  like  ours,  by  the  mouth 
of  chief  justice  Sharky,  uses  the  following  language :  ''A 
grand  jury  does  not,  by  our  law,  consist  of  thirteen  or 
more  men,  congregated  by  the  mere  order  of  the  court,  or 
by  accident,  in  a  jury  box ;  but  it  consists  of  the  requirite 
number  of  competent  individuals,  selected,  summoned 
and  sworn,  according  to  the  forms  of  law,  and  if  the  law 
be  not  followed,  it  is  an  incompetent  grand  jury." 

It  is  a  matter  of  far  greater  importance  that  the  law 
regulating  the  manner  of  laying  the  foundations  for  the 
selection  of  grand  and  petit  jurors  should  be  observed, 
than  that  any  one  man,  however  guilty,  should  be  pun- 
ished more  or  less ;  and  having  reached  the  conclusion 
that  the  demurrer  to  the  plea  in  abatement  was  wrong- 
fully sustained,  without  examining  the  other  errors  as- 
signed, the  judgment  of  the  district  court  is  reversed,  the 
demurrer  overruled^  and  the  cause  remanded  for  further 
proceedings. 

Bevkrsed  and  Remanded. 
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James  D.  Mineler^  administbatob  of  the  ebtate  op 
Abthub  Boy  Miheleb,  deceased,  plaintiff  in  ebrob, 
V.  Willis  W.  Woodbtjff  et  al.,  defendants  in  erbob. 

Distribution  of  Estates:  pleading.  Petition  alleged  that  * 
*  *  A.  R.  M.  died  at  Beatrice,  Gage  county,  Nebraska, 
intestate;  that  ♦  *  *  plaintiff  was  duly  appointed  his  ad- 
ministrator, and  has  paid  all  funeral  charges,  debts  of  the 
deceased,  and  costs  and  expenses  of  administration ;  that  de- 
ceased left  no  issue  or  widow ;  that  plaintiff  is  his  father  and 
sole  heir  at  law;  that  deceased  left  real  estate  in  Indiana  and 
Minnesota,  and  personal  estate  in  Ohio,  which  estate  is  in  the 
possession  of  the  defendant ;  but  the  petition  does  not  state  that 
the  deceased  was  at  any  time  domiciled  in  Nebraska.  .  Held, 
that  a  general  demurrer  to  the  petition  was  rightly  sustained  by 
the  district  court. 

Erbob  to  the  district  court  for  Gage  county.  Heard 
below  on  demurrer  to  the  petition,  by  Weaveb,  J.  De- 
murrer sustained  and  cause  dismissed.  The  petition  war 
as  follows: 

The  plaintiff  says :  That  on  the  25th  day  of  Novem- 
ber, A.  D.,  1879,  the  said  Arthur  Roy  Minkler  died  in 
Beatrice,  Gage  county,  Nebraska,  intestate ;  that  on  the 
14th  day  of  May,  A.  D.,  1880,  the  said  James  D.  Mink-v 
ler  was  duly  appointed  administrator  of  the  estate  of  the 
said  Arthur  Roy  Minkler,  deceased ;  that  the  said  deceased 
was  seized  of  lands,  tenements  and  hereditaments,  and 
of  rights  thereto  and  entitled  to  interests  therein,  and 
was  the  owner  and  possessed  of  personal  property  and 
choses  in  action  at  the  time  of  his  death ;  that  the  said 
deceased,  at  the  time  of  his  death,  had  no  issue  nor  widow, 
and  the  said  James  D.  Minkler  was  the  father  of  the 
said  deceased ;  that  all  the  debts,  funeral  charges  and 
expenses  in  the  administration  of  said  estate  have  been 
paid,  and  the  deceased  had  no  family  to  provide  expenses. 
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for  the  maintenance  of ;  that  the  said  James  D.  Minkler, 
father  of  the  said  deceased,  and  administrator  of 
the  estate  of  the  said  deceased,  is  the  only  heir  of 
the  said  deceased,  and  is  entitled  to  the  residue  of 
the  said  estate  of  the  said  Arthur  Roy  Minkler,  de- 
ceased; that  the  said  defendants,  Willis  W,  Woodruff 
as  executor  of  the  last  will  and  testament  of  Anna  A. 
Woodruff,  deceased,  and  Amos  H.  Woodruff,  Nodiah 
Woodmff,  Henry  Woodruff  and  WiUis  W.  Woodruff, 
tire  uncles  of  the  said  Arthur  Eoy  Minkler,  deceased, 
and  claim  to  have  an  interest  .in  the  residue  of  the  real 
and  personal  estate  of  the  said  deceased ;  that  the  said 
Arthur  Roy  Minkler,  deceased,  was  the  only  issue  of  the 
said  James  D.  Minkler  and  Amelia  Minkler;  that  the 
said  Amelia  Minkler  died  on  the  9th  day  of  April,  A.  D., 
1876;  and  the  said  Arthur  Roy  Minkler  and  the  said 
James  D.  Minkler  were  the  only  heirs  of  the  estate  of  the 
said  Amelia  Minkler,  deceased ;  that  the  following  proper- 
ty remains  of  the  estate  of  the  said  Arthur  R.  Minkler, 
deceased,  to  which  the  said  James  D.  Minkler  is  the  sole 
heir,  to-wit :  An  undivided  one-half  of  a  tract  of  land, 
more  particularly  described  asfoUows :  commencing  at  a 
stake  1,184  feet  north  of  the  southeast  comer  of  the  west 
half  of  the  northeast  quarter  of  section  36,  in  township 
'  13,  range  7  west,  thence  north  81  feet,  thence  west  270 
feet,  thence  south  81  feet,  thence  east  270  feet  to  the 
place  of  beginning,  containing  one-half  acre  in  the  coun- 
ty of  Clay,  and  state  of  Indiana ;  also  an  undivided  one- 
half  interest  in  the  northwest  quarter  of  the  northwest 
quarter  of  section  2,  in  township  18  north  of  range 
7  west,  containing  418  63-100  acres,  in  Clay  county, 
Indiana;  also  an  undivided  one-half  interest  in  lots 
number  twenty-five  (25)  and  twenty-six  (26),  in  Shat- 
tack*s  third  to  the  city  of  Brazil,  Clay  county,  Indiana ; 
also  an  undivided  one-third  interest  of  an  undivided  one- 
half  interest  in  certain  lands,  hereditaments  and  appur- 
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tenances  thereunto  belonging,  situate  in  the  city  of  Minne- 
apolis, county  of  Hennepin,  and  the  state  of  Minnesota,  the 
said  property  being  formerly  owned  by  Anna  A.  Wood- 
rufiF,  deceased,  and  by  her  bequeathed  to  Amelia  Minkler 
and  Arthur  Eoy  Minkler,  deceased,  to-wit :  west  half  of 
east  half  of  northeast  quarter  of  section  2,  township  28, 
range  24.  And  also  lots  number  one  and  two,  in  block 
number  twenty-one,  in  Ashton  and  Sherburne's  addition, 
in  the  city  of  Saint  Paul,  Eamsey  county,  state  of 
Minnesota ;  and  the  plaintiff  further  says  that  the  said 
James  D.  Minkler  is  the  owner  of  an  undivided  one- 
half  interest  in  the  said  described  real  estate  in  the  state 
of  Indiana  in  his  own  right,  and  that  he  is  the  owner  of 
the  said  above  described  real  estate,  situate  in  the  state 
of  Minnesota,  in  his  own  right,  by  virtue  of  a  tax  sale 
and  deed  therefor,  duly  issued  to  him  March  Slst,  1877, 
and  that  the  said  Arthur  Eoy  Minkler  died  possessed 
only  of  an  undetermined  interest  in  the  same ;  that  the 
following  personal  property  remains  of  the  estate  of  the 
said  Arthur  Roy  Minkler,  deceased,  to  which  the  said 
James  D.  Minkler  is  the  sole  heir,  to-wit :  One  thou- 
sand dollars  of  bank  stock  and  the  dividends  thereon  in 
the  First  National  Pank  of  Youngstown,  Ohio,  which  said 
stock  and  dividends  was  formerly  owned  by  Anna  A, 
Woodruff,  deceased,  and  by  her  given  by  will  to  the  said 
Amelia  Minkler,  and  inherited  from  her  by  the  said 
Arthur  Roy  Minkler,  deceased,  and  is  now  in  the  pos- 
session of  the  said  Willis  W.  Woodruff,  executor  of  the 
last  will  and  testament  of  the  said  Anna  A.  Woodruff, 
deceased,  and  also  other  personal  property  of  the  value 
of  $300.00,  in  the  hands  of  plaintiff,  in  Gage  county, 
Nebraska,  and  in  the  hands  of  Willis  W.  Woodruff, 
executor  aforesaid;  that  the  said  defendant,  Willis  W. 
Woodruff,  executor  of  the  last  will  and  testament  of 
Anna  A.  Woodruff,  deceased,  neglects  and  refuses  to  pay 
over  and  deliver  up  to  the  said  James  D.  Minkler  the 
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said   one  thousand  dollars   of   bank  stock,    with  the 
dividends  thereon,  or  any  part  thereof. 

Wherefore,  the  plaintiff  prays  that  the  said  James  D. 
Minkler  be  decreed  to  be  the  owner  of  the  foregoing  real 
estate  and  personal  property,  and  the  personal  property  in 
his  hands  as  administrator,  and  to  be  the  sole  heir  of  the 
estate  of  the  said  Arthur  Boy  Minkler,  deceased ;  that  the 
said  defendants,  and  each  of  them,  be  required  to  set  forth 
their  interest  and  claim  to,  in  and  against  the  said  prop- 
erty, and  that  the  same  be  determined,  and  that  the  said 
James  D.  Minkler  shall  have  the  right  to  demand  and 
recover  the  said  real  and  personal  property  of  and  from 
the  said  defendants,  and  each  of  them  having  the  same, 
and  that  the  title  to  and  the  claims  of  the  said  defend- 
ants, and  each  of  them,  to  the  said  property,  or  any  part 
thereof,  be  decreed  to  be  null  and  void  as  against  the 
title  and  interest  of  the  said  James  D.  Minkler,  and  the 
plaintiff  asks  for  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable. 

Colby  db  Hazlett,  for  plaintiff  in  error. 

Bush  d  Richards,  for  defendants  in  error. 

Cobb,  J. 

This  case  turns  upon  a  single  point.  The  plaintiff 
fails  to  state  in  his  petition  that  the  deceased,  Arthur  Boy 
Minkler,  was  domiciled  in  the  county  of  Gage  at  the 
time  of  his  death.  Such  an  allegation  is  necessary,  not 
only  to  give  the  district  court  of  Gage  county  jurisdic- 
tion to  distribute  the  estate  of  the  deceased,  but  as  a 
substantive  fact,  necessary  to  be  plead  with  the  others,  in 
order  to  make  out  a  cause  of  action. 

If  Arthur  Boy  Minkler  had  his  domicile  in  Gage  coun- 
ty at  the  time  of  his  decease,  and  having  died  intestate, 
leaving  personal  estate,  the  district  court  of  that  county 
had  jurisdiction  to  adjudicate  its  distribution.    In  such 
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case  the  distribution  must  be  made  in  accordance  with 
the  laws  of  this  state ;  under  which  the  deceased,  having 
neither  wife,  children,  or  the  issue  of  a  child,  his  father 
would  be  his  sole  heir  at  law,  and  if  necessary,  could 
bring  suit  in  the  proper  court  of  Gage  county  to  have 
such  estate  decreed  to  him,  and  could,  make  the  proper 
persons  parties  to  such  suit  wherever  they  might  be. 
But  all  this  depends  upon  the  domicile  of  the  deceased  at 
the  time  of  his  death.  That  is  the  capital  fact  of  the 
case,  and  it  is  left  out  of  the  petition.  The  allegation  in 
the  petition  that  the  deceased  died  in  Gage  county,  does 
not  supply  the  place  of  an  allegation  that  he  was  domi- 
ciled there,  although  it  may  be,  that  for  some  purposes, 
in  the  absence  of  a  suggestion  to  the  contrary,  a  person 
will  be  presumed  to  be  domiciled  where  he  may  be  shown 
to  be  in  point  of  fact ;  but  here  the  plaintiff  brings  a  suit 
against  non-residents  of  the  state,  and  as  it  is  apparent 
that  his  right  to  a  recovery  in  such  suit,  nay,  that  the 
jurisdiction  of  the  court  over  it,  depends  upon  this  fact, 
surely  it  should  be  presented  in  a  manner  to  enable  the 
defendants  to  deny  it,  if  so  advised. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  Affirmed. 


MoRBELL  C.  Keith  and  Guy  C.  Barton,  plaintiffs  in 
ERROR,  V.  John  Tilford,  defendant  in  error. 

L  Trespaes:  herd  law.  Theremedyfor  trespass  by  livestock 
upon  cultivated  lands,  by  impounding,  notice  to  the  owner,  ar- 
bitration, etc.,  as  provided  by  the  act  of  March  8,  1871,  is  a  cum- 
ulative and  not  an  exclusive  remedy. 

2.    :    EVIDENCE.     Evidence  showed  the  market  value  of 

corn  "near"  the  site  of  the  destroyed  crop ;  held,  sufficient  j^rt- 
ma  fade. 
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3.    :    .    Evidence  of  the  destruction  of  a  field  of  com 

by  a  herd  of  about  six  hundred  cattle.  Witnesses  recognized  the 
brand  and  ear  marks  of  the  defendants  beldw,  on  about  two  hun- 
dred of  the  cattle  of  the  herd.  No  evidence  of  any  of  them  being 
unbranded,  unmarked,  or  bearing  any  other  brand,  or  mark. 
Held,  sufficient  j[>rimo/actc. 

4.  :  TITLE :  V,  8.  LAND.  The  exclusive  peaceable  posses- 
sion of  lands,  the  title  of  which  is  in  the  United  States,  under  a 
preemption  filing,  which  had  expired  under  the  law,  held,  suf- 
ficient as  against  a  trespasser. 

Erbob  to  the  district  court  for  Lincoln  county,  to  which 
the  cause  had  been  brought  on  appeal  from  the  county 
court.  The  action  was  brought  by  Tilford  for  damage 
done  to  his  crops  by  cattle  of  Keith  and  Barton.  On  trial 
in  district  court,  before  Gaslin,  J.,  and  a  jury,  he  ob- 
tained a  verdict  and  judgment  for  $100  and  costs,  to 
reverse  which  Keith  and  Barton  came  here  upon  a  peti- 
tion in  error. 

Hinman  d  NeviUe,  for  plaintiffs  in  error,  cited  Hurfard 
V.  Omaha,  4  Neb.,  860.  Dudley  v.  Mayhew,  3  N.  Y.,  9, 
CoU  V,  Muscatine,  14  Iowa,  296.  Johnston  i\  Louisville, 
11  Bush.^  527.  State,  ex  rel,,  i\  Marlow,  16  Ohio  State, 
184.  Delaney  t\  Errickson,  10  Neb.,  499.  Hardmann  v. 
Bowen,  39  N.  Y.,  199.  Carragus  v.  The  Board  ofCammis- 
sioners,  89  Ind.,  66. 

John  DeLany,  for  defendant  in  error,  cited  8  Black- 
stone,  211.    Gen:  Stat.,  Chap.  X. 

Cobb,  J. 

There  is  a  very  important  question  raised  by  the  record 
in  this  case,  which  has  not  heretofore  been  passed  upon 
by  this  court.  The  plaintiffs  in  error  contend  that  by 
virtue  of  the  act  of  March  8, 1871,  entitled  "An  act  for  a 
general  herd  law,  and  to  protect  cultivated,  lands  from 
trespass  by  stock,"  the  remedy  given  in  said  act,  by  dis- 
tress, impounding,  notice,  arbitration,  etc.,  is  made  the 
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exclusive  remedy  in  teases  of  trespass  by  live  stock  on 
cultivated  lands.    [Gomp.  Stat.,  Chap.  2,  Art.  IH.] 

Theracan  be  no  doubt  of  the  correctness  of  the  propo- 
sition, to  which  plaintiffs  in  error  cite  numerous  authori- 
ties, that  "Where  a  statute  confers  a  right  and  prescribes 
adequate  means  of  protecting  it,  the  proprietor  of  the 
righi  is  confined  to  the  statutory  remedy."  But  the  right 
of  esrery  mairto  the  uninterrupted  enjoyment  of  the  pro- 
duce of  his  cultivated  fields  must,  even  in  Nebraska,  have 
dated  further*back  than  April  1, 1871.  While  it  must  be 
admitted,  that  some  of  the  language  used  by  way  of  ar- 
gument and  illustration  in  the  opinion  of  this  court  in 
the  case  of  Delaney  v.  Errickson,  10  Neb.,  492,  seems  to 
imply  that  prior  to  the  passage  of  the  act,  known  as  the 
general  herd  law,  there  was  no  law  in  this  state  for  the 
protection  of  even  cultivated  lands  against  trespass  by 
live  stock,  yet,  it  cannot  be  claimed  that  the  opinion, 
taken  as  a  whole,  need  lead  one  to  such  a  conclusion. 
Such  certainly  neither  was  nor  is  the  view  of  the  court 
on  that  point. 

Growing  or  standing  cultivated  crops  have  always,  for 
most  purposes,  been  deemed  personal  property,  not  so 
with  growing  wild  grass  and  other  natural  products  of  the 
soil ;  and  while  technically  the  form  of  the  action  for  in- 
jury to  growing  crops  recognizes  the  breaking  and  enter- 
ing of  the  close  as  of  the  essence  of  the  injury,  yet  its 
object  is  compensation  for  the  loss  of  the  produce  of 
labor,  personal  property,  and  there  is  little  or  no  essent- 
ial difference  between  it  and  the  action  of  trespass  for 
the  taking  and  carrying  away  of  personal  goods.  The 
right  to  bring  an  action  for  an  injury  to,  or  the  taking 
and  carrying  away  of  any  species  of  chattels,  including 
crops  of  grain,  no  doubt  was  suspended  to  the  first  set- 
tlers of  Nebraska,  until  civil  courts  were  organized  therein 
for  the  protection  of  the  rights  of  person  and  property, 
but  it  is  difficult  to  conceive  of  a  system  of  civil  jurispru- 
18 
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dence  even  of  the  crudest  character  which  affords  mo  pi^* 
tection  to  the  cultivator  of  the  soil  in  the  enjojrment  of 
his  labor. 

We  are  of  opinion  therefore,  that  the  first  section  of  the 
act  of  March  8, 1871,  conferred  no  right  to  the  people  of 
this  state,  which  they  did  not  possess  before  its  enact- 
ment. 

The  second  clause  of  the  second  section  did  confer  a 
new  right  in  giving  to  the  owners  of  cultivated  lands,  "a 
lien  upon  such  trespassing  animals,''  but  the  language  of 
this  section  is  such  as  to  leave  it  an  open  question 
whether  such  lien  cannot  be  enforced  by  means  other  than 
the  impounding,etc.,  provided  for  in  the  succeeding  sec- 
tions of  the  act.  But  we  do  not  doubt  that  where  it  is 
not  sought  to  rely  upon  or  enforce  a  lien,  the  owner  of  the 
trespassing  stock  may  be  proceeded  against  in  trespass, 
as  in  the  case  at  bar.  Indeed  we  know  of  no  case,  out- 
side of  admiralty,  where  a  party,  although  entitled  to  a 
lien,  may  not  waive  it  and  rely  upon  the  personal  respon- 
sibility of  the  defendant. 

Referring  to  the  authorities  cited  by  counsel  for  the 
plaintiffs  in  error,  it  is  not  disputed  that  in  order  that 
an  injured  party  be  restricted  to  a  special  or  statutory 
"remedy,  such  remedy  must  be  an  adequate  one.  To  judge 
of  the  adequacy  of  a  remedy,  a  court  must  often  take 
notice  of  the  history  and  condition  of  the  country,  of  its 
inhabitants,  and  of  their  industrial  pursuits ;  but  in  this 
case  the  evidence  furnishes  us  sufScient  data  for  that 
purpose. 

The  plaintiff  below  was  the  owner  and  in  possession  of 
nineteen  acres  of  corn  and  one  acre  of  sorghum.  The  herd 
of  the  defendants,  consisting  of  about  six  hundred  head  of 
<jattle,  ranged  upon  this  field  and  destroyed  the  com.  To 
have  pursued  the  special  remedy,  the  plaintiff  must  have 
impounded  all  of  these  cattle ;  that  is,  shut  them  up  in  a 
close  pen.  Or  putting  the  most  liberal  construction  upon 
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the  langaage  of  the  statute,  he  must  have  restrained, 
confined  and  kept  the  cattle  together  in  one  place,  until 
the  completion  of  the  notice,  arbitration  and  payment  of 
damages  by  the  owners,  or  the  sale  of  the  cattle  to  pay 
such  damages,  which  would  occupy  from  four  days 
to  four  weeks.  In  the  meantime  the  cattle  must  be  not 
only  kept  impounded,  but  furnished  with  food  and  water, 
at  the  ultimate  cost  of  the  owner  to  be  sure,  yet  at  the 
immediate  cost  of  the  owner  of  the  destroyed  crop.  We 
assume  that  no  one  will  consider  this  an  adequate  rem- 
edy  or  at  all  adapted  to  compensate  the  owner  of  the 
nineteen  acres  of  com,  which  the  jury  have  valued  at 
one  hundred  dollars,  for  the  loss  sustained.  He  must 
have  been  a  capitalist  to  have  made  this  remedy  avail- 
able. 

As  to  the  point  that  the  evidence  does  not  sustain  the 
verdict,  the  uncontradicted  testimony  of  the  plaintiff  be- 
low was,  that  there  was  nineteen  acres  of  corn,  and  that 
it  would  yield  from  sixteen  to  twenty  bushels  per  acre ; 
that  it  would  cost  from  three  to  four  cents  per  bushel  to 
gather  and  shell  it,  and  that  it  was  worth  one  dollar  per 
hundred.  He  also  testified  that  the  com  was  ''near 
this  town,"  North  Platte,  the  place  where  the  trial  was 
held.  Mr.  Weary  testified  that  he  was  a  dealer  in  com 
and  feed  in  North  Platte ;  that  in  1877  com  was  retailing 
at  one  dollar  per  hundred  pounds,  but  by  the  quantity  it 
was  worth  but  ninety  cents  per  hundred  pounds.  Nine- 
teen acres  at  sixteen  bushels  per  acre,  would  yield  three 
hundred  and  four  bushels,  which  at  ninety  cents  per  hun- 
dred pounds,  would  amount  to  one  hundred  and  fifty- 
three  dollars  and  twenty-one  cents.  From  which  deduct 
twelve  dollars  and  sixteen  cents,  the  cost  of  picking  and 
shelling  it  at  four  cents  per  bushel,  leaves  one  hundred 
and  forty-one  dollars  and  five  cents.  We  think  therefore, 
even  if  we  reject  the  testimony  of  the  plaintiff  below, 
that  the  com  was  worth  one  dollar  per  hundred  pounds, 


276         SUPBEME  COUBT  OF  NEBBASEA, 

fn— ^  -       -  "  ---.---  -  -  ^^ 

Gage  y.  Roberta. 

there  was  sufficient  evidence.  The  market  price  of  com 
near  the  site  of  the  destroyed  crOp  uncontradicted  or  ex- 
plained^ is  sufficient. 

The  witnesses  only  recognized  the  brand  and  ear 
marks  of  the  defendants  below  on  about  two  hundred,  of 
the  herd  of  about  six  hundred,  that  destroyed  the  crops. 
None  of  them  saw  any  other  owner's  brand  or  mark  on 
any  of  them,  nor  do  any  of  the  witnesses  speak  of  any 
unbranded  cattle  among  them.  One  of  the  witnesses  on 
the  other  side  speaks  of  another  large  herd  being  in 
that  vicinity,  but  there  is  no  suggestion  that  the  two 
herds  ever  became  mixed  together. 

The  exclusive  peaceable  possession  of  lands,  the  title 
of  which  is  in  the  United  States,  without  even  claim  of 
title  on  the  part  of  the  plaintiff,  is  sufficient  against  a 
trespasser. 

The  above  views  render  it  unnecessary  to  comment  on 
the  instructions  given  or  refused.  For,  if  we  are  correct 
in  our  view  of  the  case,  there  was  no  error  in  that 
respect. 

The  judgment  is  affirmed. 

Judgment  Affirmed. 


i?  ?I5i     A..  E,  Gage,  plaintiff  in  error,  v.  John  M.  Roberts,  de- 

ol       loo 

'\2^m\         fendant  in  erroiu 
qg  7go| 

1.  Pleading  f  action  on  notk.  In  an  action  upon  a  promissory 
note  it  is  sufficient  to  allege  the  making  and  delivery  of  the 
note,  set  out  a  copy  of  the  same,  and  aUege  that  there  is  due 
thereon  frdm  the  maker  to  the  plaintiff  a  speciflod  sum. 

2,    :    .    Under  section  129  of  the  code,  where  a  copy  of 

the  instrument  sued  upon  is  set  out  as  a  part  of  the  petition,  it 
must  bo  alleged  that  there  is  due  thereon  from  the  adverse  party 
to  the  plaintiff  a  specific  Sum,  unless  these  facts  may  be  inferred 
from  others  pleaded. 
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Ebbob  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

J.  H.  LtuioSf  for  plaintiff  in  error. 
John  Dawson,  for  defendant  in  error. 
Maxwell,  J; 

In  September,  1880,  the  defendant  filed  the  following 
petition  in  the  district  court  of  Harlan  county : 

"  John  M.  Koberts  v.  A.  E.  Gage.  The  plaintiff  states 
that  this  action  is  founded  upon  a  promissory 'note,  of 
which  the  following  is  a  copy  with  the  credits  thereon : 

Eepublican  City,  May  10, 1878. 

Twenty  months  after  date  I  promise  to  pay  to  the 
order  of  John  M.  Koberts,  six  hundred  and  thirty-four 
dollars,  (684.00),  for  value  received,  with  ten  per  cent,  in- 
terest thereon  from  date,  and  if  the  interest  thereon  is 
not  promptly  paid  annually,  the  same  shall  become  a 
part  of  the  principal  and  bear  the  same  rate  of  interest. 

A.  B.  Gage. 

That  no  part  of  which  has  been  paid  except  the  sum 
of  three  hundred  and  twenty- six  dollars  and  forty  cents. 

That  there  is  now  due  plaintiff  from  defendant  the  sum 
of  four  hundred  and  thirty-eight  dollars,  for  which  he 
claims  judgment  with  interest  from  the  10th  day  of  May, 
1878,  and  the  costs  of  this  action," 

To  this  petition  Gage  filed  a  general  demurrer,  upon 
the  ground  that  the  facts  stated  in  the  petition  did  not 
constitute  a  cause  of  action  against  him.  The  demurrer 
was  overruled  and  judgment  rendered  in  favor  of  Roberts 
for  the  sum  of  $542.50  and  costs. 

The  error  assigned  in  this  court  is  that  the  court  erred 
in  overruling  the  demurrer.  The  objections  seem  to  be 
that  a  copy  of  the  note  is  set  out  .as  a  part  of  the 
petition,  and  the  failure  to  allege  that  Gage  made  and 
delivered  the  note  to  Roberts. 
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Judge  Swan  in  his  valuable  work  on  Pleading  and  Pre- 
cedents, pages  199,  200,  says : 

"  Upon  a  note  for  the  payment  of  specific  articles,  or 
upon  a  bond  conditioned  to  perform  some  act,  or  upon  a 
contract  of  guaranty,  in  these  and  the  like  cases,  where 
the  instrument  relates  solely  to  the  facts  constituting  the 
cause  of  action,  it  is  not  only  proper,  but  the  best  mode, 
to  allege  the  making  of  the  instrument,  and  then  set  it 
out  in  full  and  tlllege  a  breach.  Again,  the  stipulation  or 
covenant  wp<m  which  the  breach  is  assigned,,  is  frequent- 
ly either  qualified  or  enlarged,  or  the  right  of  the  party 
complaining  of  its  breach,  is  dependent  upon  his  per- 
formance of  all  other  stipulations  of  the  agreement.  In 
such  cases,  if  the  agreement  is  not  copied  into  the  plead- 
ing, it  is,  in  general,  necessary  to  recite  substantially  the 
whole  agreement,  and  aver,  generally  or  specifically  per- 
formance, or  an  offer  to  perform ;  and,  consequently,  the 
party  may,  instead  of  such  recital,  copy  the  agreement 
into  the  pleading ;  for,  these  two  modes  of  pleading  are, 
in  such  cases,  equally  concise,  definite  and  relevant  to 
the  facts.  Thus,  upon  a  building  contract,  or  a  policy  of 
insurance,  or  an  agreement  between  vendor  and  vendee 
for  the  sale  of  goods  or  real  estate,  and  the  payment  of 
the  purchase  money ;  in  these,  and  like  cases,  the  stipula- 
tions on  both  sides  being  mutual  and  dependent,  must  be 
stated  substantially  in  the  words  of  the  instrument,  and 
a  copy  of  the  agreement  may  therefore  be  set  forth  in 
the  pleading  as  a  substitute  for  its  recital,  *  *  *  It 
will  be  perceived  from  what  has  already  been  said  upon 
this  subject,  that  an  instrument  may  be  copied  into  the 
pleading  whenever  that  mode  of  stating  the  facts  does 
not  introduce  such  an  amount  of  irrelevant  matter  as  to 
obscure  the  precise  nature  of  the  charge  or  defense,  or 
materially  increase  the  costs  of  the  record." 

We  regard  the  above  as  a  correct  statement  of  the  law. 
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There  is  therefore  no  cause  of  complaint  because  a  copy 
of  the  note  is  set  out  as  a  part  of  the  petition. 

The  second  question  is  more  serious.  There  is  no 
allegation  in  the  petition  that  Gage  made  and  delivered 
the  note  in  question  to  Boberts,  nor  is  Jt  alleged  that  the 
sum  claimed  is  due  upon  the  note  in  controversy.  Sec- 
tion 129  of  the  code  provides  that:  ''In  an  action, 
counter-claim  or  set-off,  founded  upon  an  account,  prom- 
issory note,  bill  of  exchange,  or  other  instrument,  for  the 
unconditional  payment  of  money  only,  it  shall  be  suflS- 
cient  for  the  party  to  give  a  copy  of  the  account  or  in- 
strument, with  all  credits  and  endorsements  thereon,  and 
to  state  that  there  is  due  to  him  on  suck  account  or  instru- 
ment, from  the  adverse  party,  a  specified  sum,  which  he 
claims  with  interest." 

The  section  above  quoted  requires  the  plaintiff  to  state 
in  his  petition  ''that  there  is  due  him  on  such  account  or 
instrument  from  the  adverse  party  a  specified  sum  which 
he  claims  with  interest."  This  provision  is*  entirely 
ignored  in  the  petition  in  this  case.  Nor  are  there  any 
facts  stated  therein  from  which  the  legal  liability  of 
Gage  to  Boberts  for  the  sum  claimed  to  be  due,  appears. 
This  court  will  construe  pleadings  with  great  liberality, 
in  order  to  sustain  them  if  possible ;  but  the  failure  to 
state  material  facts  cannot  be  aided  by  construction. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bbmanded. 


\ 


280       -SUPEEME  COUET  OF  NEBEASKA, 

In  re  Creighton. 


In  thb  matter  of  the  petition  of  John  A.  Cbkighton, 
Administrator  of  the  estate  of  Edward  Creiohton, 
deceased,  for  the  distribution  of  assets  of  said 
intestate  remaining  unadministered. 

Constitutional  Law.  Section  289  of  tlio  Chapter  entitled  Dece- 
dents, General  Statutes,  page  333,  wliich  authorized  the  district 
court  to  make  distribution  of  estates,  is  not  in  conflict  with  sec- 
tion 16,  Art.  VI,  of  the  constitution. 

Appeal  from  Douglas  county.  Tried  below  before 
Savage,  J. 

Oeorge  IF.  Doane,  for  appellant. 

J.  M.  Woohvorthf  for  appellee. 

Maxwell,  J. 

This  is  a  petition  for  distribution  of  the  assets  of  the 
estate  of  Edward  Creighton,  deceased.  It  was  filed  in  the 
district  court  of  Douglas  county,  in  October,  1878,  and  a 
decree  of  distribution  was  rendered  as  prayed.  Mary  Mc- 
Crary,  one  of  the  heirs,  appeals  to  this  court. 

It  is  alleged  in  the  petition  that :  ''On  the  5th  day  of 
November,  1874,  Edward  Creighton,  late  of  the  city  of 
Omaha,  in  said  county,  departed  this  life  in  said  city, 
leaving  him  surviving  Mary  Lucretia,  his  wife,  Alice  Mc- 
Shane,  and  Mary  McCrary,  his  sisters,  Joseph  Creighton 
and  John  A.  Creighton,  his  brothers,  Martha  J.  Creigh- 
ton, Catherine  Creighton,  Mary  Creighton,  James  H. 
Creighton,  and  John  D.  Creighton,  his  nephews  and 
nieces.  *  ♦  ♦  *  That  said  intestate  died  seized 
of  divers  real  and  personal  estates,  and  that  said  real 
estates  descended  to  the  said  Mary  Lucretia,  his  wife, 
for  her  life,  and  thereafter  to  his  brothers,  sisters,  neph- 
ews and  nieces,  said  brothers  and  sisters  taking  one-fifth 
part  thereof,  and  the  said  nephews  and  nieces  taking  the 
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remaining  fifth  thereof;  and  the  said  personal  estates 
descended  to  the  said  Mary  Lucretia,"  etc.  It  is  also  al- 
leged that  Edward  Creighton  died  intestate,  and  that  John 
A.  Creighton,  the  petitioner,  was  appointed  administrator 
of  his  estate ;  that  in  January,  1876,  Mary  Lucretia  died, 
leaving  a  will  wherein  she  appointed  John  A.  Creighton, 
James  Creighton  and  Herman  Kountze  executors,  and 
made  divers  legacies  to  said  executors  and  among  others 
to  them  as  trustees  for  the  use  of  Mary  McCrary,  during 
her  life  and  at  her  death  to  her  children,  in  equal  shares. 
There  is  also  an  allegation  that  among  the  personal 
estate  of  Edward  Creighton  were  certain  mortgages  which 
have  been  foreclosed,  and  at  the  sales  the  mortgaged 
premises  were  bought  by  the  administrator  for  the  estate. 
There  are  other  allegations  as  to  the  condition  of  the 
estate  and  the  accounts  of  the  petitioners,  to  which  we 
deem  it  unnecessary  to  call  attention,  as  the  only  question 
urged  in  this  court  is  one  of  jurisdiction. 

The  question  turns  upon  the  construction  to  be  given 
to  section  289,  of  chapter  17,  of  the  Gen.  Statutes,  enti- 
tled'"Decedents,"  which  prior  to  the  amendment  of 
March  1st,  1881,  [Comp.  Stat.,  247],  read  as  follows: 
"After  the  payment  of  the  debts,  funeral  charges,  and 
the  expenses  of  administration,  and  after  the  allowances 
made  for  the  maintenance  of  the  family  of  the  deceased, 
and  for  the  support  of  the  children  under  seven  years  of 
age,  and  after  the  assignment  to  the  widow  of  her  dower, 
and  of  her  share  in  the  personal  estate,  or  when  sufficient 
effects  shall  be  reserved  in  the  hands  of  the  executor  or 
administrator,  for  the  above  purposes,  the  district  court 
shall,  by  a  decree  for  that  purpose,  assign  the  residue  of 
the  estate,  if  any,  to  such  other  persons  as  are  by  law  en- 
titled to  the  same.'* 

The  attorney  for  the  appellant  insists  that  section  16, 
of  article  VI,  of  the  constitution,  takes  away  the  jurisdic- 
tion of  the  district  court.    The  section  reads  as  follows : 


/ 
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original  jurisdiction  in  all  matters  of  probate,  settlements 
of  estates  of  deceased  persons,  appointment  of  guardians 
and  settlement  of  their  accoimts,  in  all  matters  relating  to 
apprentices,  and  such  other  jurisdiction  as  shall  be  given 
by  general  law,"  etc.  The  words  ''settlement  o£  estates 
of  deceased  i>er8ons"  evidently  refer  to  the  adjustment 
of  the  claims  and  demands  in  favor  or  against  an  estate* 
They  do  not  necessarily  include  the  word  "distribution*^ 
which  is  the  act  of  dividing  or  making  an  apportionment. 
As  was  said  in  the  case  of  Fleiderv.  The  State,  11  Neb., 
565,  "A  statute  should  not  be  declared  invalid  unless  it 
is  clearly  forbidden  by  the  paramount  law.'*  Can  it  be 
said  that  the  authority  to  make  settlement  of  the  estates 
of  deceased  persons,  carries  with  it  the  exclus^e  power  to 
make  distribution  ?  We  think  not.  This  being  the  case, 
the  legislature  had  authority  to  confer  jurisdiction  on  the 
district  court.    The  judgment  is  therefore  affirmed. 

Judgment  Affirmed. 


g  J«|   Thomas  H.   Lee,    plaiktiff  in  bbror,    v.    Gbeooby  & 
Perry,  defendants  in  error. 

Debtor  and  Creditor :  marshalling  assets.  Only  the  creditor 
of  a  common  debtor  can  compel  a  creditor  having  two  or  more 
Hens,  while  the  plaintiff  has  but  one,  to  exhaust  the  fund  not 
covered  by  the  plaintiff's  Hen,  before  resorting  to  the  other. 

Error  to  the  district  court  for  Dodge  county..  Tried 
below,  before  Post,  J.  The  facts  appear  in  the  opin- 
ion. 

E.  F.  Gray,  for  plaintiff  in  error. 

N.  H.  Bell,  for  defendant  in  error. 

Maxwell,  J. 
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On  the  21st  day  of  April,  1879,  Thomas  H.  Lee,  was 
the  owner  of  a  pair  of  moles,  and  on  that  day  one  Stephen 
D.  Boblyer  applied  to  him  to  exchange  the  same  for  a  horse 
possessed  by  him.  Lee  informed  him  that  if  he  would 
purchase  a  certain  horse  from  Reynolds,  Brown  &  Bro., 
and  trade  him  both  horses,  he  would  give  him  the  mules 
and  $25.00  in  exchange.  Boblyer  then  purchased  the 
horse  designated  on  credit  for  $125.00,  and  the  exchange 
was  effected  on  the  above  conditions,  but  Reynolds,  Brown 
&  Bro.,  were  unwilling  to  take  Boblyer *s  note  secured  by 
a  chattel  mortgage  on  the  mules  for  the  value  of  the  horse, 
and  they  induced  Lee  to  sign  the  note  as  surety  and  alsa 
to  sign  a  joint  mortgage  with  Roblyer  upon  the  mules, 
the  horse  purchased,  and  other  property.  Lee  signed  these 
papers  under  a  promise  from  the  mortgagees  that  they 
would  resort  to  his  property  only  in  case  that  of  Roblyer 
was  insufficient  to  pay  the  note.  The  mules  seem  to 
have  passed  into  the  hands  of  one  Thomas  Laughrey, 
who  on  the  21st  day  of  August,  1879,  gave  a  mortgage  on 
the  same  to  Gregory  and  Perry,  to  secure  the  payment  of 
the  sum  of  $125.00.  - 

Roblyer  failed  to  pay  the  note  when  it  became  due,  and 
Lee,  after  that  time  went  to  Butler  county,  obtained  pos- 
session of  the  mules  and  delivered  them  to  Reynolds  & 
Co.,  who  thereupon  promised  him  to  accept  them  in  full 
satisfaction  and  discharge  him  from  all  further  liability 
on  the  note  and  mortgage.  The  mules  at  this  time  were 
worth  about  $200.00.  Soon  afterwards  Gregory  &  Perry 
applied  to  Reynolds  &  Co.,  and  tendered  the  amount  due 
on  their  note  and  mortgage,  and  demanded  the  mules  and 
an  assignment  of  the  note  and  mortgage.  Reynolds  then 
informed  them  that  he  had  accepted  the  mules  in  full 
satisfaction  of  the  note  and  mortgage,  and  that  Lee  was- 
released  from  all  liability  thereon.  Gregory  &  Perry  then 
paid  Reynolds  $107.00,  and  received  the  mules  together 
with  Roblyer  and  Lee's  note  and  mortgage,  although  na 
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having  voluntarily  relinquished  it  December  16th,  1870. 
On  the  15th  day  of  May,  A.  D.  1871,  Alexander  H. 
Yance  made  a  homestead  entry  upon  the  same  tract  of 
land,  and  continued  to  reside  thereon  and  made  improve- 
ments. This  entry  was  cancelled  by  the  commissioner 
of  the  general  land  office  May  18th,  1878,  because  of 
conflict  with  the  grant  of  lands  to  the  Burlington  &  Mis- 
souri Eiver  Railroad  Company  by  act  of  congress,  1862 
and  1864.  The  location  of  the  road  was  made  June  15th, 
1865,  and  the  odd  numbered  sections  along  the  line 
were  withdrawn  from  market  on  account  of  the  grant, 
February  8rd,  1866.  The  road  was  duly  constructed, 
and  on  the  28th  of  June,  A.  D.  1876,  the  company 
received  a  patent  for  lands  from  the  United  States  gov- 
ernment, including  the  above  described  tract.  After  the 
cancellation  of  his  entry,  and  on  the  2d  of  October^  A. 
D.  1873,  Vance  entered  into  the  contract  of  purchase 
with  the  company,  which  is  referred  to  in  the  opinion. 
On  the  11th  of  February,  1878,  the  commissioner  of  the 
general  land  office  reversed  the  decision  of  May  18th, 
1878,  cancelling  Vance's  homestead  entry,  and  he  having 
duly  made  final  proof,  etc.,  received  a  patent  for  said 
tract  of  land,  dated  April  9th,  1879.  This  action  was 
commenced  October  9th,  1879,  the  plaintiff  Vance  pray- 
ing for  a  decree  declaring  the  patent  to  the  railroad  com- 
pany to  be  null  and  void,  etc.,  and  that  the  title  to 
said  land  was  in  the  plaintiff,  etc.,  and  for  other  and  fur- 
ther relief,  etc.  On  a  trial  before  Post,  J.,  the  court 
found  in  favor  of  the  defendants,  declaring  the  patent  to 
Vance  to  be  null  and  void,  and  adjudging  the  same  to  be 
in  the  defendant,  etc.,  and  that  said  defendant  recover 
possession,  etc.    Vance  appeals. 

McKUlip  d  Page,  for  appellant. 

1.  Title  of  defendant  did  not  attach  as  against  Binga- 
mon's  entry.    NeweU  r.  Sanger,  2  Otto,  761.     U.  S.  v.  B. 
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4t  M.  R.  R.,  8  Otto,  389.  SU  Joe  d  Denver  R.  R.  v. 
Baldwin,  7  Neb.,  252.  Patent  was  issued  to  plaintiff  by 
virtue  of  aot  of  congress,  19  U.  S.  Stat,  at  large,  86. 
The  act  is  retrospective.  Sedgwick  on  Statutes,  620. 
Ritchfteld  v.  Johnson,  4  Dillon,  764;  When  an  act  of 
present  grant  does  not  locate  the  lands  granted,  whatever 
act  under  the  grant  does  locate  them  by  identifying  the 
particular  sections  of  land  granted,  from  the  time  of  that 
act  the  grant  attaches  and  relates  back  to  the  date  of 
passage  of  the  granting  law,  as  against  the  government  ; 
but  as  against  intervening  purchasers,  or  settlers  under 
the  homestead  or  pre-emption  acts,  the  grant  attaches  or 
takes  effect  only  from  the  time  of  the  act  done,  which 
locates  and  identifies  the  particular  sections  or  tracts 
granted.  Af,  K.  dc  T.  R.  R.  v.  K.  P.,  7  Otto,  496.  Ryan 
V.  R.  R.  Co.,  9  Otto,  387. 

2.  Plaintiff  is  entitled  to  benefits  of  occupying  claim- 
ant law.  Harrison  v.  Castern,  11  Ohio  St.,  847.  Shaler 
V.  Margin,  2  Ohio,  286.  Longworth  v.  Wolfington,  6  Ohio, 
10.  Davis  V.  Powell,  18  Ohio,  821.  Litchfield  v.  Johnson, 
4  Dillon  (C.  C),  667.  Chinn  v.  Damett,  4  McLean,  440. 
Kram  v.  Mears,  12  Eas.,  886.  Iowa  RaHroad  Co.  v» 
Adkins,  88  Iowa,  861. 

T.  M.  Marquett  and  J.  W.  Deweese,  for  defendant, 
<5ited  Railroad  Company  v.  Smith,  9  Wall,  99.  Knevals  v. 
Hyde,  1  McCrary,  402.  A.T.dS.F.  R.  R.  v.-Rockwood, 
26  Kan.,  292.  U.  8.  v.  B.  dk  Af.  B,  R.,  8  Otto,  884.  On 
applicability  of  act  of  congress,  19  U.  S.  Statutes  at 
large,  86,  cited  Da^h  v.  VanKleeck,  7  Johns.,  608.  LytU 
V.  Arkansas,  9  How.,  888.  Yosemite  Valley  Case  16  Wall., 
77.    Vol.  4,  Cong.  Rec,  1st  sess,  44th  congress,  606—607. 

Lake,  Gh.  J. 

Whenever  the  question  of  right  to  land  under  the  act 
of  congress,  through  which  the  defendant  company  hese 
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claims  title,  or  others  of  similar  import,  has  been  consid- 
ered by  the  supreme  court  of  the  United  States,  the  hold- 
ing in  effect  has  been  that  the  grant  is  of  a  present 
interest,  and  effective  as  against  all  adverse  claimants 
immediately  upon'  and  from  a  precise  designation  there- 
of, which  designation  is  accomplished  either  by  a  definite 
location  of  the  line  of  the  road  upon  the  ground,  or 
through  a  specific  selection  by  numbers.  And  further^ 
that  where  latteral  limits  are  given  within  which  the 
grant  is  to  operate,  as  in  that  made  to  the  Union  Paci- 
fic Bailroad  Company,  and  in  most  of  the  others  giving 
like  aid,  no  specific  selection  by  numbers  is  requisite,  the 
definite  location  of  the  track  being  sufficient.  R.  R.  Co. 
V.  Fremont  County,  9  Wall,  89.  Mis.,  Kan.  d-  Texas  Rail- 
way Co.  V.  Kansas  <£  Pa^Jic  Railway  Co,  7  Otto,  498. 
United  States  v.  B.  d;  M.  R.  R.  Co.,  8  Id.,  334.  Ryan  v. 
R.  R.  Co.,  9  Id.,  382. 

The  reason  for  the  rule  that  no  specific  designation  by 
numbers  is  necessary,  and  that  the  mere  location  of  the 
line  of  the  road  upon  the  ground  will  suffice  in  those 
cases  where  definite  latteral  bounds  are  set  to  the  grant 
evidently  is  that,  inasmuch  as  all  of  the  lands,  or  rather 
all  of  the  odd  numbered  sections  within  the  designated 
limits,  even  if  none  have  been  previously  disposed  of, 
are  required  to  satisfy  the  donation,  there  is  no  want  of 
certainty  as  to  what  the  grant  was  intended  to  cover. 
It  would  be  difficult  indeed,  if  not  impossible,  to  devise  a 
more  certain  and  unmistakable  designation  of  lands 
than  one  which,  in  general  terms,  mentions  all  of  the 
odd  numbered  sections  on  both  sides  and  within  a  spec- 
ified distance  from  the  center  line  of  a  road. 

As  construed  in  the  case  of  the  United  States  v.  B.  dt 
M.  R.  R.  Co.,  supra,  the  grant  in  question  is  without  de- 
finite latteral  limits.  No  particular  selection  of  the  land 
in  controversy  by  numbers  was  made  by  the  company, 
at  least  not  until  it  was  entered  as  a  homestead  by  the 
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plaintiff  in  May,  1871.  The  location  of  the  company's 
road  was  definitely  fixed  on  the  15th  day  of  June,  1866. 
Therefore,  conformably  with  the  decisions  made  in  the 
cases  cited  above,  if  the  grant  of  the  ten  alternate  sec« 
tions  per  mile  had  been  in  terms  limited  to  the  distance 
of  twenty  miles  on  each  side  of  the  track— the  land  in 
controversy  being  within  that  distance — no  doubt  what- 
ever could  be  entertained  that  the  right  of  the  company 
definitely  attached  to  it  immediately  upon  such  location, 
thus  antedating  the  plaintiff's  claim  by  nearly  six 
years. 

The  case  of  the  United  States  v.  B.  d  M,  R.  R.,  Co., 
mipra,  concerned  the  title  of  lands  selected  by  this 
defendant  to  supply  a  deficiency  claimed  to  exist  in  the 
lands  described  in  the  grant,  within  twenty  miles  of  the 
road,  in  consequence  of  sales  made  by  the  government 
prior  to  its  definite  location.  As  to  these  deficiency 
lands,  it  is  doubtless  true,  that  no  right  attached  in  favor  of 
the  company  until  definite  selections  by  numbers  were 
made,  there  being  no  other  available  means  of  desig- 
nating them,  or  knowingjthat  they  were  claimed  under  the 
grant.  But,  as  to  any  of  the  lands  lying  within  twenty 
miles  of  the  center  line  of  the  road,  no  such  necessity 
existed.  By  the  terms  of  the  grant,  "every  alternate 
section  of  public  land  (excepting  mineral  lands  as  pro- 
vided in  this  act,)  designated  by  odd  numbers,  to  the 
amount  of  ten  alternate  sections  per  mile,  on  each  side 
of  the  road,  and  the  line  thereof,"  etc.,  is  given. 

By  this  language  it  must  have  been  intended,  if  not 
actually  to  restrict  the  grant  within  the  distance  of  twen- 
ty contiguous  sections,  or  miles,  on  each  side  of  the  line 
of  the  road,  at  least  that  the  lands  be  taken  as  near  that 
line  as  possible.  It  certainly  could  not  have  been  the  in- 
tention of  congress  that  available  lands  within  the  dis- 
tance of  twenty  mQes  might  be  refused,  and  their  place 
filled  by  selections  from  the  body  of  public  lands  beyond 
19 
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that  distance.  If  this  be  so,  then,  as  all  of  the  lands 
within  the  distance  of  twenty  sections,  at  least,  were 
required  to  make  up  the  quantity  to  which  the  company 
was  entitled,  does  it  not  follow  that,  to  this  extent,  the 
designation  was  just  as  certain  upon  the  location  of  the 
road  as  it  would  have  been  by  an  express  limitation,  in 
the  most  positive  terms,  to  that  distance  ?  It  seems  to  us 
that  it  was.  Therefore,  as  to  all  of  the  odd  numbered  sec- 
tions within  twenty  miles  of  the  line  of  the  road,  we  see  no 
reason  for  a  rule  different  from  that  which  governs  in 
those  cases  where  express  latteral  limits  are  given. 
There  is  equal  certainty,  and  the  principles  involved 
seem  to  be  the  same  in  both  cases. 

For  these  reasons  we  conclude  that  the  defendant's 
title  through  its  patent  from  the  United  States  is  good ; 
and,  having  its  inception,  by  relation,  on  the  15th  day  of 
June,  1865,  when  the  line  of  the  road  was  definitely 
fixed,  it  necessarily  follows  that  the  patent  issued  to  the 
plaintiff,  in  virtue  of  his  settlement  in  May,  1871,  is  void, 
and  confers  no  right  whateverto  the  land.  The  previous 
settlement  made  by  Samuel  G.  Bingamon  in  October, 
1865,  under  the  homestead  law,  has  no  bearing  whatever 
on  the  case.  This  settlement  also  was  subsequent  to  the 
time  when  the  defendant's  right  attached,  and  did  not 
affect  it. 

One  other  question  remains  to  be  considered.  It  is 
whether  the  plaintiff  is  entitled  to  the  benefit  of  the  ''act 
for  the  relief  of  occupying  claimants."  Gomp.  Stat., 
Chap.  63. 

It  appears  that  on  the  2nd  day  of  October,  1878,  after  a 
decision  adversely  to  him  by  the  land  department,  the 
plaintiff  applied  for  and  took  a  contract  in  writing  from  the 
def eiddant  for  the  sale  to  him  of  the  land  in  controversy,  on 
a  10  years  credit,  and  paid  one  years  interest  on  the  agreed 
consideration  in  advance.  This  and  the  interest  for  the 
two  succeeding  years,  in  all  the  sum  of  $259.45,  was  all 
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that  be  paid  on  the  contract;  as  to  all  other  pay- 
ments and  requirements  therein  provided  for  he  re- 
fused further  performauce.  The  particular  terms  of 
this  contract,  save  the  conditions  of  forfeiture^  are  not 
essential  to  the  present  inquiry  and  need  not  be  men- 
tioned. 

The  conditions  of  forfeiture  were,  in  substance,  that 
if  Yance  failed  to  make  the  agreed  pa3rmentB,  or  any  of 
them,  punctually,  or  to  pay  the  taxes  assessed  against  the 
land  as  they  became  due,  or,  in  fact,  to  perform  any  of 
the  other  agreements  and  stipulations  by  him  to  be  per- 
formed, then  the  contract,  to  the  extent  that  it  bound 
the  company,  was  to  become  "null  and  void,"  and  all 
rights  and  interests  thereby  created  in  favor  of  Vance 
were  to  "utterly  cease  and  determine,  and  the  right  of 
possession,  and  all  equitable  and  legal  interests  in  the 
premises,"  should  revert  to  the  company,  "without  any 
declaration  of  forfeiture  or  act  of  re-entry,  or  any  other 
act  of  the  "  company  "  to  be  performed ;"  and  without 
any  right  "  of  reclamation  or  compensation  for  moneys 
paid,  or  services  performed,  as  absolutely,  fully  and  per- 
fectly as  if  this  contract  had  never  been  made.  And  said 
party  of  the  first  part,"  the  company,  "  shall  have  the 
right,  immediately  upon  the  failure  of  the  party  of  the 
second  part,"  Vance,  "  to  comply  with  the  stipulations  of 
this  contract,  to  enter  upon  the  land  aforesaid,  and  take 
immediate  possession  thereof,  together  with  the  improve- 
ments and  appurtenances  thereto  belonging,"  And  Vance 
further  agreed  that  thereupon  he  would  "  surrender  unto 
the  said  party  of  the  first  part  the  said  land  and  appur- 
tenances," and  that  no  court  should  relieve  him  from  the 
••flfects  of  "  a  failure  to  comply  strictly  with  this  con- 
tract." In  short,  the  contract  is  one  wherein  the  rights 
of  the  respective  parties  are  set  out  with  great  particu- 
larity, and  the  privilege  of  the  company  to  declare  a 
forfeiture  against  the  grantee  for  the  non-performance  of 
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certain  conditions,  is  as  clearly  expressed  as  is  possible. 
There  is  no  pretense  that  the  contract  is  at  all  affected 
by  either  fraud  or  mistake  in  the  making  of  it,  and  the 
only  ground  upon  which  the  appellant  seeks  to  break  the 
full  force  of  its  provisions  is  that,  as  he  alleges  in  his 
petition,  there  was  an  accompanying  oral  agreement, 
made  by  the  company  to  the  effect  that,  "  said  written 
contract  should  not  estop,  prevent,  or  interfere  with 
plaintiff,"  (Vance,)  "  to  further  prosecute  his  claim  to 
said  land  under  his  said  homestead  entry  thereof,  but 
that  said  plaintiff  should  be  free  to  prosecute  the  same  aa 
fully  in  aU  respects  as  though  said  written  contract  to 
purchase  said  land  had  not  been  made  by  said  plaintiff;'^ 
and  that  if  Vance  finally  succeeded  in  obtaining  a  rever- 
sal of  the  decision  against  him,  ''either  by  the  commis- 
sioner or  in  the  coiuiis,  the  said  defendant  agreed  to  re- 
pay to  plaintiff  all  moneys,  with  interest  from  the  time 
of  payment,  then  or  thereafter  paid  by  him  on  said  con- 
tract," *  *  *  and  "that  said  written  contract  should,  on 
obtaining  such  reversal  of  the  land  commissioner's  de- 
cision, be  no  longer  in  force,  but  should  then  be  deemed 
rescinded  and  void.'* 

In  the  answer  of  the  defendant  all  of  these  allegations, 
respecting  this  oral  agreement,  are  denied,  and  the  judg- 
ment of  the  district  court  is  that  it  was  not  made.  And 
the  finding  upon  this  point  is  clearly  supported  by  the 
evidence,  as  we  think. 

To  support  his  averments  respecting  such  agreement, 
Vance  himself  testified  in  substance  that  at  the  time  of 
his  purchase  of  the  land  he  ''went  into  the  railroad  land 
oflBce,  and  Mr.  McFarland,"  who  acted  for  the  company 
as  its  agent,  "was  alone ;  it  was  about  dinner  time.  I 
acknowledged  frankly  to  McFarland  that  I  was  beat  on 
the  appeal  by  the  secretary  of  the  interior's  decision,  but 
I  told  him  at  the  time  that  I  had  full  faith  in  the  gov- 
ernment, that  the  decision  would  be  reversed,  and  asked 
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him  providing  I  paid  him  money  in  order  to  secure  the 
land,  whether  in  case  of  a  reversal  of  this  decision  I 
could  recover  the  money  I  paid  them ;  he  told  me  most 
<5ertainly  I  could,  the  company  was  honorable,  and  they 
would  refund  the  money  in  case  I  procured  a  reversal  of 
the  decision.  On  the  strength  of  that  I  purchased  the 
land." 

Vance  further  Testified  that :  "When  I  received  notice 
of  my  re-instatement,  I  called  on  McFarland  and  re- 
freshed his  memory  in  regard  to  the  promise  made  to  me ; 
he  told  me  this :  *You  entered  into  the  contract  and  I 
will  refund  you  your  principal.'  I  objected  to  that,  and 
told  him  there  was  interest  coming  to  me.  I  thought 
ihere  was  interest  coming  to  me  on  this  money  lying  in 
their  office.  We  split  on  that.  He  told  me,  *Any  time 
you  fetch  in  your  contract  and  surrender  it  I  will  refund 
you  your  principal.'  At  the  time  the  contract  wks  made 
that  was  the  understanding.  I  was  to  surrender  the  con- 
tract in  cas^  of  reversal,  that  was  my  understanding." 

Opposed  to  this  there  is  the  testimony  of  McFarland, 
who  says :  "  Mr.  Vance's  recollection  of  that  conversa- 
tion and  my  own  are  different.  Mr.  Vance  came  as  he 
states,  and  said  his  homestead  entry  had  been  finally  can- 
celled, as  I  already  knew.  He  was  anxious  to  secure 
ihe  land  in  some  way,  and  we  were  quite  wilUnghe  should 
have  the  first  opportunity  to  buy  it.  We  agreed  upon  the 
price,  on  ten  years  credit,  nine  dollars  per  acre,  and  he 
paid  one  payment  of  interest.  He  asked  me  the  ques- 
tion, as  I  now  remember,  in  case  we  failed  to  secure  the 
title — in  case  the  company  failed  to  secure  title  to  the 
land — would  we  refund  the  money  he  was  then  paying.  I 
i»ld  him  it  certainly  would.  That  is  the  substance  of  the 
<5onversation,  as  I  now  remember  it.  I  don't  think  there 
was  any  talk  at  all  about  prosecuting  his  claim  any  fur- 
ther before  the  department.  He  may  have  had  such  an 
intention,  but  I  don't  think  he  mentioned  it  there." 
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And  in  answer  to  the  question  "whether  there  was  any 
promise  made  to  refund  to  him  in  case  he  got  a  patent  to- 
the  land/'  this  witness  further  testified :  "No  sir,  there 
was  not.  I  told  him  if  we  failed  to  give  title,  conldn't 
give  title  to  him,  we  would  refund  the  money,  and  save 
any  controversy  on  that  point." 

And  on  his  cross  examination  in  answer  to  the  ques- 
tion, "did  you  ever  offer  to  pay  this  money  back  to  Mr, 
Vance?  "  he  said,  "  No  sir,  never  did,  except  in  one  res- 
pect. Mr.  Vance  came  into  our  office  at  one  time,  I  don't 
remember  what  date  it  was,  it  was  when  he  had  got  title 
to  his  land,  and  he  asked  his  money  back.  I  told  him 
he  was  not  entitled  to  any  money  under  the  arrangement' 
made  with  me.  I  did  not  look  at  his  account.  I  presumed 
he  had  paid  some  of  the  principal  on  the  contract.  I  said 
to  him  if  he  did  not  want  to  carry  out  the  contract,  if  he 
wanted  to  stand  on  his  homestead  entry,  to  bring  in  his 
contract  and  we  would  pay  him  back  any  principal  he 
had  paid.  He  brought  the  contract  in  at  a  subsequent 
date ;  at  that  time  I  looked  up  his  account  and  found  he 
had  paid  no  principal  at  all,  and  I  refused  to  pay  him 
any  principal."  *  ♦  *  «  j  told  him  if  he  thought  his^ 
title  better  than  ours  to  bring  in  his  contract,  and  we 
would  pay  him  back  any  principal  he  had  paid." 

From  the  foregoing,  which  is  the  substance  of  all  the 
evidence  there  is  on  the  subject,  it  must  be  apparent  that 
the  allegations  of  the  petition  as  to  the  oral  agreement  are 
not  proved.  And,  as  before  stated,  so  the  trial 'Court 
found ;  the  finding  being  expressed  in  th^se  words :  "And 
the  court  do  further  find,  in' response  to  plaintiff's  request, 
that,  as  matter  of  fact,  at  the  time  of  the  making  of  the 
land  contract  between  the  defendant  company  and  the 
plaintiff,  it  was  agreed  by  the  said  company,  by  J.  D» 
McFarland,  its  duly  constituted  agent,  that  in  case  the 
said  company  failed  to  perfect  its  title  to  the  said  land» 
the  said  company  would  claim  no  right  under  said  con- 
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tract  against  the  said  plaintiff,  and  that  said  agreement 
was  a  verbal  one,  and  was  not  included  in  the  written 
contract  of  purchase.  And  the  court  ^o  further  find  that> 
said  defendant  company  did  not  fail  to  perfect  its  title 
to  said  land,  but  on  the  contrary  has  fully  perfected  the 
same."  And  the  consideration  of  the  court  consequently 
was  that,  as  to  Vance,  the  written  contract,  with  all  of  its 
provisions  respecting  the  pa3rment  of  the  purchase  money, 
taxes,  etc.,  and  as  to  forfeitures  for  non-payment  at  the 
option  of  the  company,  remained  in  full  force.  Such  be- 
ing the  adjudged  relation  of  Vance  to  the  railroad  com- 
pany respecting  this  land,  is  he  in  an  .attitude  which  en- 
titles him,  upon  eviction  for  forfeiture,  to  relief  as  an  oc- 
cupying claimant  ? 

The  cases  in  which  such  relief  may  be  afforded  are  all 
mentioned  in  the  first  section  of  the  act,  and  are  as  fol- 
lows :  First.  '*When  any  occupying  claimant,  being  in 
quiet  possession  of  any  lands,  or  tenements,  for  which  such 
person  can  show  a  plain  and  connected  title,  in  law  or 
equity,  derived  from  the  records  of  some  public  oflSce ;" 
Second.  *'0r  being  in  quiet  possession  of,  and  holding 
the  same  by  deed,  devise,  descent,  contract,  bond  or  agree- 
ment, from  and  under  any  person  claiming  title  as  afore- 
said derived  from  the  records  of  some  public  office,  or  by 
deed  duly  authenticated  and  recorded ;"  Tliird.  "Or  by 
being  in  quiet  possession  of,  and  holding  the  same  under 
sale  on  execution  against  any  person  claiming  title  as 
aforesaid,  derived  from  the  records  of  some  public  office, 
or  by  deed  duly  authenticated  and  recorded;"  Fourth. 
''Or  being  in  possession  of,  and  holding  any  land  under 
any  sale  for  taxes  authorized  by  the  laws  of  this  state,  or 
the  laws  of  tiie  territory  of  Nebraska ;"  Fifth.  "Or  any 
person  in  quiet  possession  of  any  land,  claiming  title 
thereto,  and  holding  the  same  in  good  faith  under  a  deed 
af  sale  made  by  executors,  administrators,  or  guardians^ 
or  by  any  other  person  or  persons,  in  pursuance  of  any 
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order  of  court,  ox  decree  in  chancery,  where  lands  are,  or 
have  been  directed  to  be  sold,  and  the  purchaser  or 
purchasers  thereof  have  obtained  the  title  thereto,  and 
possession  of  the  same,  without  any  fratid  or  collusion  on 
his,  her,  or  their  part."  Any  person  falling  within  the 
description  of  either  one  of  these  five  classes,  the  law  de- 
clares, ''shall  not  be  evicted,  or  turned  out  of  possession 
by  any  person,  or  persons,  who  shall  set  up  and  prove  an 
adverse  and  better  title  to  said  lands,  until  said  occupy- 
ing claimant,  his,  her,  or  their  heirs,  shall  be  fully  paid 
the  value  of  all  laisting  and  valuable  improvements  made 
on  such  land  by  the  occupying  claimant,"  etc.  [Comp. 
Stat.,  Chap.  68.] 

Now  is  it  not  obvious  that  the  plaintiff,  according  to  the 
evidence  and  finding  of  the  district  court,  belongs  to  nei- 
ther of  these  classes  ?  Having  deliberately,  and  without 
fraudulent  inducement,  or  mistake  of  facts,  entered  into 
this  contract  with  the  railroad  company,  the  actual  owner 
of  the  legal  title,  for  tbe  purchase  of  the  laad,  is  he  in  a 
situation  to  say,  that  the  title  is  ''adverse"  to  him?  Is 
he  not  effectually  estopped  from  so  claiming?  By  the 
plain  letter  of  the  statute  it  is  only  when  the  occupying 
claimant's  possession  is  overthrown  ^'by  an  adverse  and 
hetter  title''  than  his  own,  that  it  affords  him  any  rehef. 
Surely^  a  title  which  he  has  so  far  recognized  as  to 
purchase  for  his  own  protection,  and  imder  which  he 
holds  possession  of  the  land,  can  in  no  sense  be  properly 
said  to  be  adverse  to  him.  To  hold  it  to  be  so  would,  as 
we  think,  be  equivalent  to  saying,  that  provisions  for  for- 
feiture for  non-payment,  etc.,  in  contracts  for  the  sale  of 
land,  although  made  with  all  fairness,  and  in  the  utmost 
^ood  faith,  shall  be  enforced  only  at  the  option  of  the 
purchaser.  That  so  startling  an  effect  was  ever  intended 
for  this  law  by  its  framers  we  cannot  believe. 

It  is  true  that  in  its  provisions  it  is  eminently  humane 
and  should  be  liberally  construed.    It  should  be  admin- 
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istered  in  the  same  spirit  that  prompted  the  legislature 
to  its  enactment.  But,  notwithstanding  all  this,  the 
eourts  have  no  right  to  extend  its  operation  to  eases  not 
falling  fairly  within  its  terms.  The  intention  of  the  law- 
makers evidently  was  that  in  the  specified  cases,  it  might  be 
resorted  to  as  a  shield  against  the  enforcement  of  strictly 
legal,  but  in  one  sense  inequitable  demands,  based  upon 
adverse  and  superior  titles,  but  never  as  a  weapon  of  of- 
fense, by  one  party  to  a  contract,  to  strike  down  and 
destroy  rights  of  the  other,  which,  for  a  sufficient  consid- 
eration, he  had  solemnly  underta^n  to  respect. 

Such  being  our  views  upon  this  branch  of  the  case,  we 
must  hold  that,  sustaining  the  relation  of  vendee  to  the 
defendant,  the  plaintiff  is  not  entitled  to  relief  as  an  occu- 
pying claimant,  and  the  judgment  of  the  district  court 

must  be  affirmed. 

Judgment  Affibmed. 

Maxwell,  J.,  dissenting. 

There  is  but  little  dispute  as  to  the  facts  in  this  case, 
and  the  principal  questions  involved  are  purely  questions 
of  law.  The  supreme  court  of  the  United  States  seems 
to  have  given  a  construction  to  the  act  granting  lands  to 
the  defendant  as  to  the  time  when  it  had  so  far  complied 
with  the  act  of  Congress  as  to  withdraw  the  lands  in  dis- 
pute from  private  entry,  homestead  and  preemption.  And 
as  that  court  is  the  final  arbiter  in  construing  a  statute 
of  the  United  States,  we  must  accept  its  decision  thereon 
as  final.  It  would  seem,  however,  to  be  nothing  but  justice, 
to  grant  settlers  taking  homesteads  on  such  lands  before 
they  are  withdrawn  from  market,  a  right  to  enter  the 
same,  and  either  compensate  the  company  in  money,  or 
allow  it  to  select  other  lands  in  lieu  of  those  thus  taken. 
There  is  gross  injustice  in  the  government  inviting  sett- 
lers to  enter  these  lands  at  the  several  land  offices,  and 
to  receive  the  money  of  such  settlers  for  the  costs  of  sur- 
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veying  and  lancUoffice  fees,  when  in  fact  the  government 
will  not  protect  them  in  their  purchases.  And  the  wrong 
does  not  stop  there.  A  party  who  is  permitted  to  enter 
such  lands  as  a  homestead,  or  preemption,  makes  hia 
home  on  the  land  thus  entered,  breaks  up  and  opens  a 
farm  and  makes  other  valuable  improvements  thereon, 
only  to  find  after  years  of  self-denial  and  toil,  that  the 
land  was  not  subject  to  entry,  and  that  he  is  not  the 
owner,  while  in  the  mean  time  all  the  available  publie 
land  within  reach  has  been  entered.  All  these  wrongs 
could  be  prevented,  if  the  government  in  a  case  like  that 
under  consideration,  would  promptly  withdraw  its  lands 
from  market,  or  protect  those  settling  thereon  prior  to 
their  withdrawal.  It  is  no  answer  to  say  that  the  law 
was  notice  to  every  one  of  the  nature  of  the  grant,  and 
that  the  purchaser  took  a  preemption  or  homestead 
on  the  odd-numbered  sections  of  such  lands  at  his  peril, 
because  until  the  location  of  the  line,  all  of  these  lands 
were  subject  to  homestead  and  preemption,  and  the  grant 
did  not  attach  to  any  particular  tract.  And  certainly  a 
party  who  was  permitted  to  enter  lands  as  a  homestead^ 
within  the  limits  of  the  grant,  might  reasonably  be  sup- 
posed to  have  entered  the  same  in  good  faith,  and  to  be 
entitled  to  compensation  for  his  improvements  in  case  of 
eviction. 

Occupying  claimants,  who  have  made  valuable  and 
lasting  improvements  on  real  estate,  and  have  there* 
after  been  evicted  therefrom,  have  been  allowed  to  recover 
for  their  improvements  in  Ohio  ever  since  the  case  of 
Lessee  ofShaler  v.  ilfaflfi»,2  Ohio,286,  where  an  entry  had 
been  made  on  the  lands  in  disifute  prior  to  1818,  under 
which  the  defendant  took  possession  and  made  the  im- 
provements in  question.  In  October,  1818,  after  the  im- 
provements had  been  made,  the  entry  was  withdrawn, 
and  about  the  same  time  another  entry  was  made  on  the 
(and  by  one  Ellis,  under  whom  the  defendant  claimed. 
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It  was  held,  that  as  the  claunant  had  an  equitable  title  of 
record,  he  Was  entitled  to  pay  for  his  improvements  made 
before  *his  title  commenced.  The  question  was  again 
before  that  court  in  the  case  of  Longworthv.  Worthington^ 
6  Id.,  9,  where  it  was  held,  that  a  purchj^ser  of  real  estate 
at  administrators'  sale,  if  evicted  by.jbhe  heirs,  was  enti- 
tled to  the  beneJit  of  the  occupying  claimant  law.  In  the 
case  of  The  Leasee  of  Davis  v.  PoweU,  18  Ohio,  808,  it  was 
held,  that  a  defendant  holding  possession  of  premises 
under  claim  of  title,  will  be  allowed  under  the  occupying; 
claimant  law,  as  well  for  improvements  made  by  him  be- 
fore his  title  commenced,  as  for  those  made  afterwards. 
The  court  say :  (page  820,)  "The  equity  of  the.  statute 
embraces  all  improvements  made  in  the  honest  belief  of 
ownership,  if,  at  the  time  of  the  rendition  of  judgment, 
the  occupant  is  in  possession  under  such  title  as  brings 
him  within  the  meaning  of  the  statute.  If  such  a  state 
of  facts  exist,  as  to  call  the  statute  into  action,  it  never 
stops  until  it  has  worked  out  complete  equity  and  justice, 
and  embraced  the  entire  improvements  beneficial  to  the 
successful  claimant,  and  honestly  made.  Any  other  con- 
struction would  permit  an  honest  purchaser  of  land,  buy- 
ing from  one,  without  color  of  title,  who  sells  from  mis- 
taken behef  of  ownership,  to  be  swept  out  of  the  hard  toil 
of  years,  expended  in  improvements  made  for  the  provis- 
ion of  his  family  or  the  repose  of  age.  The  statute  is  to 
be  so  construed,  whenever  a  case  comes  within  its  let- 
ter, that  the  person  receiving  the  benefits  and  advant- 
ages of  improvements,  shall  make  compensation.  It 
rests  on  the  broadest  equity,  and  in  the  language  of  the 
court  in  Longworth  v.  Worthingtony  6  Ohio,  10,  may  justly 
claim  a  liberal  construction.'* 

In  Harrison  v.  Castner,  11  Ohio  State,  889,  the  doctrine 
of  the  cases  above  cited  was  approved. 

In  the  case  of  Doe,  ex  dem.,  C.  Chim,  v.  DarreU, 
4  McLean,  440,  the  defendants  patent  for  lands  in  the 
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Yirginia  military  district,  was  dated  April  14, 1806,  his 
entry  was  made  November  16th,  1798,  and  the  stirvey 
was  executed  April  2nd,  1799.  The  lessor  of  {he  plain- 
tiff claimed  under  a  patent  dated  January  80th,  1827,  the 
«ntry  being  made  in  July,  1819,  and  the  survey  in  1821. 
It  was  held  that  the  defendant  was  entitled  to  compensa- 
tion for  his  improvements. 

In  Litchfield  v.  Johnson,  4  Dillon,  651,  it  was  held, 
that  settlers  on  what  were  known  as  the  Des  Moines 
river  lands  in  Iowa,  were  entitled  to  the  benefits  given 
by  the  statute,  when  they  had  made  valuable  improve- 
ments on  lands,  of  which  they  were  afterwards  adjudged 
not  to  be  the  rightful  owners. 

In  the  case  of  Stebbins  v.  Outhrie,  4  Eas.,  854,  the 
supreme  court 'of  Kansas  approved  of  the  decisions 
above  cited  from  Ohio.  The  question  was  again  before 
the  supreme  court  of  Kansas  in  the  case  of  Krause  v. 
Means,  12  Kas.,  885,  and  it  was  held  that  one  who  is  in 
^uiet  possession  of  land,  and  holding  the  same  by  bond 
from,  and  under  any  person  claiming  title  by  deed,  duly 
authenticated  and  recorded,  is  entitled  to  the  benefits  of 
the  occupying  claimant  law. 

In  Lemart  v,  Barnes,  18  Id.,  9,  the  land  in  con- 
troversy was  originally  a  part  of  the  Osage  Indian 
reserve,  but  afterwards,  under  the  provisions  of  arti- 
<;le  14,  of  the  Osage  Indian  treaty  of  September  29th, 
1855,  was  alloted  to  a  certain  half-breed  Osage  In- 
dian. In  August,  1867,  the  occupying  claimant 
obtained  his  title  to  said  land  from  the  half-breed  Indian 
and  paid  him  therefor  $350.00.  The  occupsring  claimant 
then  took  x>o8se0»ion  of  said  laad  and  remained  in  pos- 
session until  evicted.  In  February,  1872,  the  successful 
party  procured  his  title  to  the  land  in  dispute  from  the 
half-breed  Indian.  It  was  held  that  the  claimant  was 
entitled  to  compensation  for  his  improvements.  Other 
cases  could  be  cited,  sustaining  the  proposition  that  an 
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occupying  claimant  is  entitled  to  full  compensation  for 
his  improvements.  The  rule  rests  upon  the  plainest 
principles  of  justice.  If  A.  has  made  valuable  and  last- 
ing improvements  upon  lands  that  are  afterwards  ad- 
judged to  be  the  lands  of  B.^  is  it  not  just  that  B.  should 
pay  for  such  improvements  ? 

The  improvements  upon  such  lands  not  unfrequently 
are  of  greater  value  than  the  land  itself,  and  have 
absorbed  in  their  construction  the  accumulations  of 
many  years  of  toil,  and  self-denial.  Even  where  the 
occupying  claimant  is  fully  compensated  for  his  im- 
provements— and  he  should  be  fully  compensated  in  all 
cases — ^he,  in  many,  if  not  most  cases,  will  sustain' heavy 
loss.  In  the  ease  at  bar  two  patents  were  issued  by  the 
United  States,  6ne  to  the  plaintiff  and  one  to  the  defend- 
ant. This  is  a  contest  between  these  patents.  They  can- 
not both  be  valid.  In  order  to  determine  the  validity  of 
either,  we  must  recur  to  the  date  of  filing  the  plat  locat- 
ing the  line  of  road  of  the  defendant,  which  being  prior 
in  point  of  time  to  the  homestead  entry,  and  there  being 
no  proof  that  land  in  lieu  of  that  occupied  by  the  plain- 
tiil  has  been  entered  by  the  defendant,  the  right  to  the 
land  must  be  held  to  be  in  the  defendant.  But  the  plain- 
tiff evidently  made  his  improvements  on  the  land  in 
good  faith.  These  improvements  materially  enhance 
the  value  of  the  land,  and  justice  requires  that  the  plain- 
tiff should  be  paid  for  this  enhanced  value.  This  law 
should  be  given  no  narrow,  technical  construction,  but 
should  be  administered  in  the  broad  principles  of  justice, 
in  which  it  had  its*origin.  The  contract  from  the  defend- 
ant to  the  plaintiff  does  not  seem  to  enter  into  this 
question.  The  plaintiff  claims  nothing  under  it.  It  was 
taken  after  the  improvements,  or  a  considerable  portion 
of  them,  were  made,  and  whether  the  plaintiff  notified 
Mr.  McFarland  that  he  intended  to  continue  his  contest 
or  not,  is  not  material  in  the  case.     The  plaintiff's  right. 
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to  compensation  is  denied  npon  the  ground  that  he  is  the 
vendee  of  the  defendant^  and  therefore  is  estopped  by  his 
contract.  If  this  is  true,  does  the  fact  that  he  received  the 
<$ontract  prevent  his  ignoring  it,  and  claiming  under  a  sup- 
erior title,  namely,  a  patent  from  the  United  States  ?  The 
patent  is  not  void  upon  its  face,  and  if  void  at  all,  is  so 
because  the  rights  of  the  defendant  attached  to  the  land 
before  that  of  the  plaintiff.  The  plaintiff  settled  upon 
this  land  as  a  homestead,  made  the  necessary  improve^ 
ments  to  comply  with  the  law,  has  occupied  the  premises 
for  a  much  longer  period  than  five  years,  and  entered  the 
aame  as  a  homestead,  and  has  thereby  exhausted  his 
right  of  homestead  under  the  laws  of  the  United  States. 
A  homestead  entry  certainly  comes  within  the  plain  pro- 
visions of  the  statute.  If  this  entry  was  valid,  the  plain* 
tiff  would  take  the  legal  title  by  his  patent,  and  the  con- 
tract would  be  mere  waste  paper.  The  title  of  the 
plaintiff  therefore  is  clearly  adverse  to  that  of  the 
defendant. 

It  must  not  be  forgotten,  however,  that  the  defendant 
takes  by  grant,  and  not  by  purchase,  and  that  when  the 
quantity  granted  has  been  received  it  can  take  no  more. 

Sec.  19  of  the  act  granting  lands  to  the  defendant,  pro- 
vides :  **That  for  the  purpose  of  aiding  in  the  construc- 
tion of  said  road,  there  be,  and  hereby  is,  granted  to  the 
said  Burlington  &  Missouri  Biver  Bailroad  Company, 
every  alternate  section  of  public  land  (excepting  mineral 
lands  as  provided  in  this  act)  designated  by  odd  numbers, 
to  the  amount  of  ten  alternate  sections  per  mile  on  each 
side  of  said  road,  on  the  line  thereof,  and  not  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  preemption  or  homestead  claim  may  not 
have  attached  at  the  time  the  line  of  said  road  is  definite- 
ly fixed ;  Provided,  That  said  company  shall  accept  this 
grant  within  one  year  from  the  passage  of  this  act,  by  fil- 
ing such  acceptance  with  the  secretary  of  the  interior, 
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and  shall  also  establish  the  line  of  said  road,  and  file  a 
map  thereof  with  the  secretary  of  the  interior  within  one 
year  of  the  date  of  said  acceptance,  when  the  said  secre- 
tary shall  withdraw  the  lands  embraced  in  this  grant  from 
market." 

The  grant  is  of  ten  alternate  sections  per  mile  on  each 
aide  of  said  road,  on  the  line  thereof  and  not  sold,  re- 
served, or  otherwise  disposed  of    *    *    *    *    and  to 
which  a  preemption  or  homestead  claim  may  not  have  at- 
tached, etc.    The  sections  designated  by  odd  nifmbers 
for  twenty  miles  on  each  side  of  the  road,  which  were  not 
within  the  exceptions  named,  were  set  apart  to  the  de- 
fendant, and  the  deficiency  to  be  supplied  by  lands  to  be 
entered  outside  of  this  limit.    Now,  suppose  the  proof 
showed  that  the  defendant,  from  a  desire  to  favor  parties, 
who,  like  the  plaintiff,  had  settled  upon  lands  taken  under 
the  homestead  act,  prior  to  February  20th,  1866,  when  the 
lands  in  dispute  were  withdrawn  from  market,  had  selected 
a  sufficient  quantity  of  lands  on  the  same  side  of  the 
defendant's  road,  as  the  land  in  dispute  is  situated,  equal 
to  ten  sections  per  mile,  and  thus  satisfy  the  grant  on  that 
side,  the  plaintiffs  patent  would  prevail  over  that  of  the 
defendant ;  because,  being  a  grant  by  quantity,  and  the 
designation  of  the  odd  numbered  sections  merely  a  mode 
of  selecting  the  land,  the  defendant  could  not,  after  receiv- 
ing the  quantity  of  land  granted  to  it,  claim  lands  within 
the  twenty  mile  limit  for  which  other  tracts  have  been 
selected  in  lieu  thereof.    And  the  fact  that  lieu  lands  had 
been  selected  would  prima  facie  at  least  be  an  abandon- 
ment of  all  lands  for  which  such  selections  had  been 
made.    The  defendant  has  constructed  its  railroad  in 
good  faith,  and  has  fully  complied  with  the  act  of  con- 
gress making  the  grant,  and  is  entitled  to  receive  all  the 
benefits  to  be  derived  therefrom,  and  is  entitled  to  receive 
in  the  aggregate  ten  sections  of  land  per  mile,  on  each 
side  of  the  line  of  the  road,  and  as  the  proof  fails  to  show 
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that  it  poBBesses  that  quantity  on  the  side  of  the  road  on 
which  the  land  in  dispute  is  situated,  I  concur  in  the  af- 
firmance of  the  judgment  in  ejectment,  but  think  the 
plaintiff  is  entitled  to  payment  for  his  improvements. 


T.  Appleget,  Administratob,  etc.,  plaintiff  in  ebbob, 
V.  Maby  B.  Gbeene,  defendant  in  ebbob. 

Homestead:  death  of  husband:  purchase  of  outstandf  ' 
NOTES  BY  WIPE.  One  G.,  executed  certain  promissory  notte 
secured  by  mortgage  on  his  homestead,  and  soon  thereafter  died. 
His  widow  then  purchased  the  notes  with  her  own  ftinds,  took 
an  assignment  thereof  and  filed  them  as  claims  acrainst  the 
estate.  ITeldy  that  in  no  event  in  the  absence  of  a  showing  that 
the  estate  was  insolvent,  would  she  be  compelled  to  resort  to  the 
mortgaged  property  for  the  payment  of  the  same. 

Ebbob  to  the  district  court  for  Johnson  county.  Heard 
below,  before  Weayeb,  J.    The  opinion  states  the  case. 

T.  Appleget  d-  Son,  for  plaintiff  in  error. 

Davidson  d;  Easterday,  for  defendant  in  error. 

Maxwell,  J. 

In  May,  1880,  the  plaintiff  was  appointed  administrator 
of  the  estate  of  John  A.  Greene,  deceased,  by  the  county 
court  of  Johnson  county.  In  November  of  that  year,  the 
defendant,  who  is  the  widow  of  John  A.  Greene,  deceased, 
filed  as  claims  against  his  estate,  three  promissory  not^ 
executed  by  John  A.  Greene  to  James  Neolis,  or  order, 
which  notes  amounted  to  the  sum  of  $750.00  and  interest, 
and  were  secured  by  mortgage  on  the  homestead  of  the 
decedent.  These  notes  and  the  mortgage  seem  to  hate 
been  purchased  by  the  defendant  with  her  own  funds  and 
an  assignment  taken  to  herself.    No  question  is  raised  as 
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to  the  good  faith  of  the  transaction.  While  the  claim  was 
pending  in  the  county  court,  B.  L.  McDonald  &  Go.  filed 
Qr  motion,  supported  by  aflfidavit,  to  require  said  de- 
fendant to  subject  the  mortgaged  property  to  the 
payment  of  the  notes,  before  sharing  in  the  general  as- 
sets of  the  estate.  The  notes  were  allowed  by  the 
county  court  as  a  claim  against  the  estate,  and  the 
defendant  was  required  to  exhaust  the  mortgaged  prop- 
erty before  sharing  in  the  general  assets.  From  this  or- 
der the  defendant  took  the  case  on  error  to  the  district 
court,  where  the  order  of  the  county  court,  so  far  as  it 
required  the  defendant  to  sell  the  mortgaged  property, 
and  apply  the  proceeds  to  the  payment  of  her  claim,  was 
reversed.  The  administrator  brings  the  cause  into  this 
court  by  petition  in  error. 

It  may  perhaps  be  questioned  whether  the  administra- 
tor has  such  an  interest  in  the  pa3rment  of  the  claim  as 
to  authorize  him  to  prosecute  a  petition  in  error,  but  we 
do  not  place  our  decision  on  that  ground.  TheVe  is  no 
statement  of  facts  in  the  affidavit  of  B.  L.  McDonald  & 
Co.,  from  which  it  appears  that  the  estate  is  insolvent. 
There  is  no  statement  showing  the  value  of  the  personal 
assets  belonging  to  the  estate,  nor  the  amount  of  the  debts 
and  claims  against  the  same.  There  is  a  statement  in 
the  motionrof  McDonald  &  Co.,  that  the  estate  is  insol- 
vent, but  there  is  not  a  particle  of  proof  to  sustain  it. 
The  notes  were  a  legal  charge  against  the  estate,  and  so 
far  as  the  record  discloses,  there  was  no  error  in  requir- 
ing their  payment  out  of  the  personal  assets.  But  even 
if  the  district  court  had  erred  in  its  judgment,  McDonald 
&  Co.  do  not  complain  of  such  ruling.  The  judgment  is 
therefore  affirmed. 

JuDGMEKT  Affirmed. 
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ir~m  Chables  H.  Dewet  &  Emerson  L.  Stone,  and  othebs, 

- — ^  appellees,  v.  John  H.  Lewis,  and  others,  appellants. 

Praotioe :  appeal.  Appellants  filed  their  answer  out  of  time. 
On  the  3rd  day  of  May,  1880,  and  while  the  said  answer  was  on 
Hie,  the  court  defaulted  them  as  for  the  want  of  an  answer.  On 
the  22nd  day  of  June  following,  the  said  defaulted  defendants 
filed  their  motion  to  set  aside  their  said  default,  and  for  leave  to 
refile  their  answer  nunc  pro  tunc^  together  with  three  affidavits 
in  support  of  said  motion.  It  does  not  appear  that  this  motion 
was  ever  brought  to  the  attention  of  the  court,  nor  that  any  rul- 
ing was  ever  had  thereon.  On  the  11th  day  of  December,  1880, 
on  motion  of  the  attorneys  of  the  plaintiffs,  the  answer  of  the 
said  defendants  was  ordered  stricken  from  the  files.  On  the  23rd 
day  of  the  same  month,  appellants  were  called  in  open  court, 
and  failing  to  answer  were  again  defaulted,  and  thereupon  a 
trial  was  had  to  the  court  between  plaintiffs  and  other  defend- 
ants who  had  answered,  and  a  final  decree  rendered.  There  was 
no  bill  of  exceptions.  Upon  appeal,  held,  that  there  was  no  case 
presented  for  the  action  of  this  court,  and  that  the  appeal  must 
be  dismissed. 

Appeal  from  the  district  court  for  Adams  comity. 
Tried  below  before  Gaslin,  J.  The  facts,  sufficient  to  an 
understanding  of  the  point  decided  here^  appear  in  the 
opinion. 

r.  Z),  Scqfield,  for  appellants. 

James  Laird  and  B.  F.  Smith,  for  appellees,  Dewey  k 
Stone. 

Cobb,  J, 

The  appellants  were  not  original  parties  to  the  stdt, 
but  were  made  parties  on  their  own  application,  by  order 
of  the  court  below.  On  the  18th  day  of  December,  1879, 
and  in  and  by  the  same  order,  the  court  granted  leave  to 
the  plaintiffs  to  amend  their  petition  and  to  file  their 
amended  petition  within  forty  days  from  the  date  of  said 
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order,  and  allowed  the  defendants  sixty  days  in  which  to  ; 

file  their  answer.  On  the  15th  day  of  January,  1880, 
the  plaintiffs  filed  their  amended  petition.  On  the  15th 
day  of  March  following  the  appellants  filed  their  answer 
in  the  cause .  On  the  Srd  day  of  May  next  ensuing,  the 
following  journal  entry  was  made :  ••  *  *  *  thereupon 
this  cause  come  on  further  to  be  heard  upon  the  motion 
of  the  plaintiff  to  enter  a  default  against  the  defendants, 
J.  H.  Lewis  &  Go.  and  Lewis  &  Goglan,  whereupon  said 
defendants,  and  each  of  them,  are  three  times  severally 
called  in  open  court,  but  come  not,  thereby  making  de- 
fault. *  *  *  It  is  therefore  considered  and  adjudged  by 
the  court  here  that  default  be,  and  the  same  is,  hereby  en- 
iered  of  record  against  the  said  defendants." 

On  the  Srd  day  of  December,  1880,  the  plaintiffs,  ap- 
pellees,  filed  their  motion  to  strike  the  answer  of  the  ap- 
pellants from  the  files,  for  the  reason  that  the  said 
answer  was  filed  out  of  time.  On  the  11th  day  of 
December,  the  said  motion  was  sustained  by  the  court, 
and  the  said  answer  stricken  from  the  files,  and  on  the 
28rd  day  of  the  same  month  the  appellants  were  regular- 
ly defaulted  for  the  want  of  an  answer,  a  trial  had  to  the 
«ourt  between  the  plaintiffs  and  answering  defendants, 
and  a  final  decree  rendered  and  entered. 

It  further  appears  that  on  the  22nd  day  of  June,  1880, 
the  appellants  filed  in  the  said  court  a  motion  to  set 
aside  the  order  of  default  entered  against  them  in  said 
cause  ''for  the  want  of  an  answer  on  the  Srd  day  of  May 
last,  at  the  last  term  of  this  court,"  which  said  motion 
was  based  upon,  and  accompanied  by,,  three  several 
af&davits  of  the  attorney  of  the  appellants.  Now,  it  not 
only  does  not  apx>6ar  that  this  motion  was  ever  brought 
to  the  attention  of  the  court,  but  it  appears  affirmative- 
ly from  the  certificate  of  the  clerk  that  the  same  never 
was  acted  upon  by  the  court.  The  record  not  being  put 
together  with  any  regard  to  order  or  sequence,  it  is 
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difficult  to  tell  wkether  it  is  all  here  that  the  appellants 
desired  to  bring  np,  'while  it  is  evident  that  there  is  a 
good  deal  that  need  not  have  been  brought.  Bo  it  seema 
that  the  appellants,  not  being  original  parties  to  the  suit, 
applied  to  and  sought  the  discretionary  favor  of  the 
court,  to  allow  them  to  answer  and  become  parties 
defendant.  This  the  court  granted,  and  in  the  order 
granting  it,  required  .them  so  to  answer  within  a  lim- 
ited time.  For  some  cause  they  failed  to  answer 
within  the  time  thus  limited,  but  placed  an  answer 
on  file  beyond  and  out  of  time.  On  the  8rd  day 
of  May,  1880,  and  while  the  said  answer,  though 
filed  out  of  time,  was  actually  on  file,  the  court  en- 
tered the  default  of  the  said  appellants  for  the  wani 
of  an  answer.  So  the  case  stood  for  more  than  sev- 
en months  without-  'another  step  being  taken  by  the 
plaintiffs,  when,  probably,  discovering  that  an  error 
had  been  committed  in  defaulting  the  said  defendants, 
when  their  answer  was  actually  on  file,  they  moved  the 
court  'to  strike  the  answer  from  the  files,  which  was 
done,  and  the  said  defendants  were  called  and  regularly 
defaulted,  and  on  the  same  day  a  final  decree  in  the 
cause  entered,  from  which  the  appellants  appeal  to  this 
court.  There  is  no  bill  of  exceptions,  and  so  this  court 
cannot  enquire  into  the  merits  of  the  decree.  It  is  ap- 
parent that  by  some  means  the  appellants  have  been  de- 
prived of  a  hearing.  Whose  fault  this  is,  is  not  so  appar- 
ent. Appellants  claim  in  their  brief,  that  their  motion  of 
June  22nd  was  brought  to  the  attention  of  the  court,  that 
it  took  the  same  under  advisement,  but  never  decided  the 
same ;  but  they  have  failed  to  bring  up  any  record  of 
this.  Were  this  shown  by  the  record,  it  would  probably  be 
considered  error  in  the  district  court  to  have  rendered  a 
final  decree  in  the  case,  without  first  disposing  of  the 
motion.  But  the  district  court  will  be  presumed  to  be  will- 
ing to  do  justice  between  any.  of  its  suitors.    Also  to  be 
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ready  and  willing  to  make  its  own  records  complete  and 
consistent.  Upon  this  principle  it  must  be  presumed  either 
that  the  attention  of  the  court  never  was  called  to  the  mo- 
tion and  affidavits  of  the  appellants,  or  that  having  been 
called  thereto,  the  proper  order  was  made,  and  that  by  acci- 
dent or  oversight  on  the  part  of  the  clerk,  such  order  was 
not  recorded.  In  either  case  the  district  court  is  the  proper 
tribunal  to  which  application  should  be  made  for  redress. 
If,  upon  timely  and  proper  application,  such  court  should 
refuse  or  fail  to  take  action  in  the  premises,  this  court 
possesses  the  power  to  compel  it  to  take  such  action  as 
would  either  grant  the  proper  relief  or  enable  this  court 
to]  take  jurisdiction  of  the  matter  on  appeal  or  error. 
But  until  there  has  been  erroneous  action,  or  a  failure  to 
act,  on  the  part  of  the  trial  court,  upon  proper  motion  by 
ihe  complaining  party,  this  court  has  nothing  upon 
which  to  act. 

It  therefore  necessarily  follows  thatjhe  appeal  must  be 
dismissed. 

AppbaIi  Dismissed. 


HoBAGE  B.   Smith  and  William  H.  Smiih,    plaintiffs 
IN  EBROR,  V.  The  State  of  Nebraska,  defendant  in 

EBROB. 

L  Criminal  Law :  beooonizance.  H«  B.  S.,  as  principal,  with 
W.  H.  S.  and  £.  S.,  as  sureties,  entei^d  into  a  recognizance  be- 
fore an  examining  conrt,  conditioned  ''that  the  said  H.  B.  S., 
shaU  be  and  appear  at  said  March  term  of  said  district  court,  on 
the  first  day  thereof,  and  not  depart  said  court  without  leave, 
and  shall  abide  the  order  of  said  court/*  etc.  The  said  H.  B.  S. 
appeared  at  said  court  on  the  first  day  thereof,  and  was  indicted 
for  the  crime  for  which  he  was  bound  over.  Thereupon  the  dis- 
trict attorney  procured  a  warrant  in  due  form  for  his  arrest  to 
answer  to  said  indictment,  and  placed  the  same  in  the  hands  of 
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the  sheriff,  who  arrested  H.  B.  S.  thereon.  Thereupon,  almost 
immediately,  the  said  H.  B.  S.  applied  to  the  court  to  be  dis- 
charged from  arrest,  on  the  ground  that  he  was  under  bond,  etc 
Thereupon  the  court  ordered  his  discharge,  and  notified  the 
sheriff  that  such  arrest  was  illegal,  etc.  The  securities,  W.  H.  S. 
and  £.  S.,  were  present,  cmdmade  no  oljjection  to  the  discharge. 
Upon  the  case  being  reached  for  trial,  and  the  said  H.  B.  S. 
called,  he  did  not  answer  and  was  defaulted.  Held^  that  the 
securities  were  discharged  f^om  liability. 

2.    :    .    Action  on  a  recognizance  against  H,  B.  S.,  aa 

principal,  and  W.  H.  S.  and  £.  S.,  as  sureties.  Summons- 
served  on  W.  H.  S.  and  E.  S.,  but  no  service  on,  or  appearance 
by,  PI.  B.  S.  Judgment  against  H.  B.  S.  and  W.  H.  S.,  no  judg- 
ment either  for  or  against  E.  S.,  heldf  erroneous. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
below,  before  Uayage,  J.    The  opinion  states  the  case- 

John  M.  Thvo'ston,  E.  F,  Smyihe,  and  John  Q.  Ooas^ 
for  plaintiffs  in  error,  cited  Wharton  Crim.  Law,  sec. 
2976,  Bacons  Abr.,  Title  "Bail"  Commonwealth  v. 
Coleman,  2  Met.,  (Ky,)  882.  The  State  v.  Holmes,  2a 
Iowa,  468.    State  v.  Newton,  22  Wis.,  636. 

C.  J.  DUworth,  Attorney  General,  for  the  state. 

This  case  does  not  come  within  the  rule  contended  for 
by  the  plaintiff  in  error.  The  arrest  was  clearly  an  over- 
sight which  was  corrected  by  the  court  upon  the  request 
of  the  said  Horace  B.  Smith  in  the  presence  of  the  plaih- 
tiff  in  error,  and  upon  the  ground  that  the  accused  was 
under  bond ;  and  when  we  take  into  consideration  the  fact 
that  the  plaintiff  in  error  is  the  father  of  the  accused,  and 
was  present  when  the  accused  was  claiming  to  the  court 
that  he  was  under  bond,  and  held  thereby  as  a  reason 
why  he  should  be  released  from  arrest,  it  is  not  going  too 
far  to  presume  that  the  said  application  was  made  with 
the  express  consent  of  the  father,  and  he  should  not  be 
permitted  to  take  advantage  of  it  now. 

Cobb,  J. 
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This  action  was  brought  on  a  bond  or  recognizance  en- 
tered into  before  the  county  judge  of  Sarpy  county,  by 
Horace  B.  Smith,  William  H.  Smith  and  Emeline  P, 
Smith,  in  the  penal  sum  of  eight  hundred  dollars,  for  the 
appearance  of  the  former  at  the  then  next  ensuing  dis- 
trict court,  etc.,  to  answer  to  an  indictment  for  grand 
larceny  and  pot  depart  the  court  without  leave,  etc. 

It  appears  from  the  findings  of  fact  by  the  court,  to  whom 
the  cause  was  tried  without  a  jury,  that  said  defendant, 
HoraceB,  Smith,  appeared  on  the  first  day  of  said  term  of 
the  district  court ;  that  an  indictment  was  by  the  grand  jury 
duly  returned  against  him  for  grand  larceny ;  that  upon 
the  presentment  of  said  indictment  by  said  grand  jury, 
the  clerk  of  the  court  issued  under  the  seal  of  the  court 
a  warrant  for  the  arrest  of  the  said  defendant,  upon  the 
charge  made  in  the  said  indictment,  and  delivered  the 
same  to  the  sheriff  of  Sarpy  county,  who,  by  virtue  there- 
of, arrested  said  defendant ;  that  said  warrant  was  issued 
at  the  request  of  the  district  attorney,  but  without  any 
order,  direction,  or  knowledge  of  the  court ;  that  imme- 
diately upon  being  arrested,  and  within  five  minutes  there- 
after, the  defendant  personally  and  by  counsel  appeared 
before  the  court  and  claimed  that  said  arrest  was  illegal 
and  unauthorized,  inasmuch  as  his  bond  was  still  in 
force  and  operative,  which  position  the  court  sustained 
and  directed  the  sheriff  to  discharge  him,  etc. ;  that  such 
arrest  and  discharge  were  known  to  the  sureties  upon  the 
recognizance,  and  such  discharge  was  not  objected  to 
by  them ;  that  after  the  release  of  said  defendant  from 
said  arrest  he  failed  to  appear  when  duly  called  in 
court,  and  did  not  answer  to  the  chaise,  etc.,  and  that 
the  said  bond  was  duly  forfeited,  etc. 

It  was  quite  competent  for  the  district  attorney  to  cause 
the  warrant  to  issue  for  the  arrest  of  Horace  B.  Smith, 
upon  his  being  indicted.  It  was  his  duty  to  do  so,  if  in 
his  opinion  the  bond  was   insuflBcient  in  amount,  or  the 
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securities  thereto  sufficient  to  secure  his  oontixiued  at- . 
tendance  to  take  his  trial  and  submit  to  the  judgment  of 
the  courty  and  he  will  be  presumed  to  have  acted  on  such 
opinion  in  issuing  the  warrant  and  placing  it  in  the  hands 
of  the  sheriff.  Upon  this  second  arrest  of  the  prisoner  it 
was  competent  for  the  court  to  have  admitted  him  to  bail 
for  his  appearance  from  day  to  day,  in  such  sum  and 
with  such  sureties  as  the  court  should  deem  sufficient, 
but  no  act  of  the  court  could  give  new  life  to  the  bond  in 
question.  When  by  virtue  of  a  warrant  lawfully  issued 
upon  an  indictment  for  the  identical  offense  for  which  he 
was  held  to  answer,  the  sheriff  had  by  his  arrest  taken 
the  prisoner  out  of  the  custody  of  his  sureties,  '%'s  jail- 
ors of  his  own  choosing/'  nothing  short  of  a  new  bond 
lawfully  executed  by  them,  would  restore  him  thereto. 

There  is  another  view  which  might  be  taken  of  this 
case,  leading  to  the  same  result.  The  bond  or  recogniz- 
ance was  signed  by  Horace  B.  Smith,  (the  principal)  and 
William  H.  Smith  and  Emeline  Smith,  (sureties).  The 
suit  is  against  them  all.  The  summons  was  served  on 
William  H.  Smith  and  Emeline  Smith,  but  was  returned 
as  to  the  said  Horace  B,  Smith  not  served,  for  the  reason 
that  he  was  not  found  in  Sarpy  county.  The  said  Wil- 
liam H.  and  Emeline  Smith  appeared  by  counsel,  the  said 
Horace  B.  Smith  did  not  answer  or  appear.  The  judg- 
ment of  the  court  is  against  Horace  B.  Smith,  and 
William  H.  Smith,  and  no  judgment  either  for  or  against 
Emeline  Smith,  nor  any  reason  given  why  she  is  thus 
dropped  out  of  the  case.  Certainly  the  judgment  cannot 
stand  as  against  Horace  B.  Smith,  who  was  not  served 
and  made  no  appearance  in  the  case.  As  to  T^^lliam  H. 
and  Emeline  Smith,  they  were  joint  securities,  and  while 
it  is  not  necessary  here  to  say,  and  we  expressly  reserve 
that  point,  that  they  must  be  jointly  held  upon  it,  if  held 
at  all,  yet  we  do  say,  that  their  original  liability  on  the 
bond  being  a  joint  one,  and  they  having  been  jointly  sued. 
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and  having  jointly  defended,  a  judgment  against  one  of 
them,  which  takes  no  notice  whatever  of  the  other,  is 
erroneous. 

But,  as  we  have  seen,  by  reason  of  the  lawful  arrest  of 
the  principal  on  a  warrant  issued  upon  the  indictment, 
to  which  he  was  recognized  to  answer,  the  sureties  were 
discharged.  The  judgment  must  be  reversed  and  the 
cause  dismissed. 

JUDGMEKT  ACCOBDINOLY. 


The  State  of  Nebraska,  ex  rel.  Clarence  A.  Newman, 
V.  John  Wise,  Chatrman  of  The  Board  of  Commission- 
ers OF  Platte  County,  and  John  Btauffer,  Clerk. 

Tax  for  Bridge  Fund.  A  tax  levied  for  "  a  county  bridge  fund," 
although  not  based  ai>on  a  previous  estimate  as  directed  in  the 
first  clause  of  the  sixth  sub-division  of  section  25  of  the  act 
'^concerning  counties  and  county  officers/'  approved  March  1st, 
1879,  Comp.  Stat.,  179,  is  valid,  and  constitutes  a  legal  basis  for  a 
warrant  drawn  upon  the  county  treasury  for  an  expenditure  for 
bridge  purposes. 

Original  application  for  mandamus. 

B.  MiUett,  for  relator. 

W.  S.  Geer  and  M.  K.  Twmer,  tot  respondents. 

Lake,  -Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendants 'to  execute  and  deliver 
to  the  relator  a  county  warrant  for  the  sum  of  four  dol- 
lars and  twenty-five  cents,  being  the  amount  of  an  ac- 
count for  nails  furnished  by  him  to  the  county  of  Platte 
for  the  repair  of  its  bridges,  and  duly  audited  and 
fallowed  by  the  board  of  county  commissioners. 
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Our  decision  upon  the  application  requires  a  construc- 
tion of  the  following  provision  in  section  25  of  the  act 
"concerning  counties  and  county  officers,"  approved 
March  1st,  1879,  viz:  "It  shall  be  the  duty  of  the 
county  board  of  each  county,  ♦  *  *  ♦  *  Sixth,  At 
their  regular  meeting  in  January  of  each  year  to  prepare 
an  estimate  of  the  necessary  expenses  of  the  county 
during  the  ensuing  year,  the  total  of  which  shall  in  no 
instance  exceed  the  amount  of  taxes  authorized  by  law  to 
be  levied  during  that  year,  including  the  amounts  neces- 
sary to  meet  outstanding  indebtedness  as  evidenced  by 
bonds,  coupons,  or  warrants  legally  issued;  and  such 
estimate  containing  the  items  constituting  the  amounts 
shall  be  entered  at  large  upon  their  records  and  published 
four  successive  weeks  before  the  levy  for  that  year,  in 
some  newspaper  published  and  of  general  circulation  in 
the  county,  or  if  none  such  is  published,  then  in  some 
newspaper  of  general  circulation  therein ;  and  no  levy  of 
taxes  shall  be  made  for  any  other  purpose  or  amounts 
than  are  specified  in  such  estimate  as  published,  but  any 
item  or  amount  may  be  stricken  from  such  estimate  or 
reduced  at  the  time  the  levy  is  made.  If  any  levy  shall 
be  made  in  excess  of  such  estimate,  the  tax  shall  not 
therefore  be  void,  but  the  members  of  the  county  board 
and  their  sureties  shall  be  jointly  and  severally  liable  up- 
on their  official  bonds  for  the  full  amount  of  such  excess, 
which  shall  be  collected  by  civil  action  as  in  other  cases, 
for  the  use  of  the  school  fund  of  the  county.  If  the 
members  of  said  board  neglect  to  comply  with  any  other 
provisions  of  this  section,  the  tax  shall  not  therefore  be 
void,  but  they  shall  each  be  liable  to  a  penalty  of  five 
hundred  dollars,  to  be  recovered  by  civil  action  as  in 
other  cases,  for  the  use  of  the  school  fund  of  the  county.'' 
Gomp.  Statutes,  179. 

Against  the  allowance  of  the  writ  it  is  only  urged  that, 
the  commissioners   having   failed  to  include  inp  their 


JANUAEY  TERM,  1882  8l5 

The  State  t.  Wise. 

annnal  estiinate  of  expenses  for  the  current  year  any 
amount  whatever  for  "  a  county  bridge  fund,"  their  levy 
of  two  mills  on  the  dollar  therefor  was,  by  the  above  pro- 
vision of  statute,  simply  void  and  the  tax  uncollectible, 
and  furnished  no  basis  for  the  required  warrant. 

That  the  levy  of  this  tax  without  such  estimate  was  a 
grave  mistake  on  the  part  of  the  commissioners  there 
can  be  no  doubt.  But  it  by  no  means  follows,  conse- 
quentially, that  the  levy  was  therefore  void.  The  statute 
does  not  so  provide,  but,  on  the  contrary,  declares 
expressly  the  reverse  of  this.  The  immediate  conse- 
quences of  omission  of  duties  enjoined  by  this  statute 
upon  the  commissioners  are  clearly  set  forth  in  the  last 
two  clauses  of  the  above  quotation.  In  the  first  of  these 
clauses,  after  expressly  declaring  that :  "If  any  levy  shall 
be  made  in  excess  of  such  estimate,  the  tax  shall  not 
therefore  be  void,"  it  is  provided  that,  in  such  case,  "the 
members  of  the  county  board  and  their  sureties  shall  be 
jointly  and  severaljiy  liable  upon  their  official  bonds  for 
the  full  amount  of  such  excess,''  etc.  And  the  second 
clause,  which  is  stiU  more  sweeping,  after  asserting,  ne- 
gatively, the  validity  of  the  tax,  notwithstanding  the  neg- 
lect of  the  commissioners  "  to  comply  with  any  other 
provisions  of  this  section,"  declares  that,  **for  any  such 
neglect,  they  shall  each  be  liable  to  a  penalty  of  five  hun- 
dred dollars,"  etc. 

If  the  first  clause  stood  alone,  it  being  couched  in 
terms  formally  mandatory,  the  construction  contended 
for  by  the  respondents  would  probably  be  justifiable. 
But,  when  taken  in  connection  with  the  other  two,  its- 
mandatory  character  is  so  far  modified  as  to  leave  the 
tax  to  stand  wholly  unaffected  by  the  failure  of  the  com- 
missioners to  make  the  previous  estimate  as  directed. 

We  think,  therefore,  that  the  levy  was  a  legal  basis  for 

the  required  warrant,  and  that  the  writ  prayed  for  should 

be  awarded. 

Judgment  Accordingly. 
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In  THB   AtATTEB    OF    THE    APPUOATION    OF    JaMES  BaLOOM, 
FOR  A  WBTT  OF  HABEAS  CORPUS. 

Habeas  Oorpus:  evidence.  Where  an  examining  court  has 
Jurisdiction,  and  it  is  clearly  showu  that  an  offense  has  been 
committed,  and  there  is  testimony  showing  that  the  accused 
probably  committed  the  offense,  the  supreme  court  on  a  writ  of 
habeas  corpus  will  not  weigh  such  evidence  to  see  whether  It  is 
sufficient. 

Appuoation  for  writ  of  habeas  corpus. 

F.  B.  Tiffany,  for  the  writ. 

Maxwell,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus.  Ths 
petition  alleges  that  the  petitioner  is  illegally  restrained  of 
his  liberty  by  one  W.  H.  Hamilton^  a  constable  of  Boone 
county,  and  that  such  illegal  restraint  consists  of  the  fol- 
lowing: ^*  That  on  the  20th  day  of  August,  1881|  said 
James  Balcom  was  arrested  upon  the  charge  of  setting 
fire  to  and  burning  five  stacks  of  wheat  and  three  of  oats, 
and  taken  before  one  Manley  B.  Boardman,  a  justice  of 
the  peace,  of  Manchester  precinct,  in  Boone  county,  for 
prehminary  examination;  which  examination  was  ad- 
journed on  motion  of  the  state,  to  August  23rd,  1881,  and 
on  August  28rd,  1881,  said  examination  was,  on  motion  of 
defendant,  further  adjourned  to  August  24th,  1881 ;  that 
on  August  24, 1881,  a  change  of  venue  was  taken  from 
the  said  Manley  B,  Boardman  to  C.  F.  Diffendufer,  an- 
other justice  of -ihe  peace  in  and  for  Manchester  precinct, 
Boone  county,  which  will  more  fully  appear  from  the  cer- 
tified transcript  of  the  docket  of  the  said  C.  F.  Diffendufer ; 
that  upon  the  said  examination  there  was  no  evidence 
which  showed,  or  tended  to  show,  in  any  manner,  that  an 
•offense  had  been  committed  against  the  laws  of  the  state 
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of  Nebraska,  nor  was  there  any  evidence  offered,  which 
showed,  or  tended  to  show,  that  there  was  any  probable 
cause  to  belieye  that  the  said  James  Balcom  had  com- 
mitted the  offense  charged,  or  any  offense,  against  the 
law  of  the  state  of  Nebraska." 

A  synopsis  of  what  purports  to  be  the  testimony  is  at- 
tached to  the  petition,  from  which  it  appears  beyond  ques- 
tion, that  five  stacks  of  wheat  belonging  to  one  Wilton, 
were  burned ;  the  cause  of  the  fire  is  not  clear,  but  cer- 
tainly there  were  some  very  suspicious  circumstances 
connected  with  the  conduct  of  the  petitioner,  sufficient 
to  justify  an  examining  court  to  require  him  to  give  bail 
for  his  appearance  at  the  next  term  of  the  district  court. 

An  examination  before  a  magistrate  can  only  be  insti- 
tuted by  filing  a  complaint  undfer  oath,  alleging  posi- 
tiyely  the  commission  of  an  offense,  and  also  that  there 
is  reason  to  believe  that  the  accused  committed  the  same. 
The  finding  of  the  justice  that  there  is,  or  is  not,  probable 
cause  that  the  accused  conmiitted  the  offense  charged, 
day  be  entirely  disregarded  by  the  grand  jury,  as  it  is  in 
no  sense  a  judgment.  On  such  an  examination  the  rules 
of  evidence  as  to  the  presumption  of  innocence  in  favor 
of  the  accused  until  he  is  proved  guilty  should  be  given 
full  weight,  and  the  magistrate  should  be  satisfied  not 
only  that  a  crime  has  actually  been  committed  as  charged, 
but  that  ''there  is  probable  cause  to  believe  the  prisoner 
guilty." 

A  writ  of  hdbeas  corpus  is  not  a  proceeding  to  correct 
errors,  and  where  it  appears  that  the  court  whose  action 
is  sought  to  be  reviewed  had  jurisdiction ;  that  an  offense 
has  been  committed,  and  there  is  testimony  tending  to 
show  that  the  accused  committed  the  offense,  this  court 
in  this  proceeding  will  not  weigh  evidence  to  see  whether 
it  is  sufficient  to  hold  the  accused.  Should  it  do  so 
the  administration  of  justice  would  be  obstructed,  and 
the  court  would  be  usurping  the  duties  of  the  grand  jury.. 
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The  record  fails  to  show  that  the  accused  is  illegally  re- 
atrainedof  his  liberty  and  the  writ  will  be  denied. 

WsrrDsNiSD. 
Cobb,  J.,  dissented. 


€aNBOBN  &  FOLLETT,  PLAINTIFFS  IN  BBBOB,  Y.  D.  A«  HaLE, 

DEFENDANT  IN  EBBOB. 

• 

1.  Petition :  demurrer.  An  objection  that  the  plaintiffs  have  not 
legal  capacity  to  sue  must  be  made  on  that  ground,  and  cannot 
be  taken  by  a  general  demurrer  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

2. :    .    An  action  was  commenced  by  S.  <fe  F.,in  the 

firm  name,  and  afterwards  an  amended  petition  was  filed  in  the 
individual  names  of  the  partners.  Held^  on  demurrer  to  the 
amended  petition  that  the  court  would  not  look  beyond  the 
pleading  demurred  to. 

5,    :    suPFiciBNOY.    Indorsement  by  officers  of  a  Gorf>ora- 

tion,  taken  in  connection  with  the  allegation  that  there  was  due 
from  the  defendant  to  the  praintiffs  the  sum  of  $250.00,  etc.  Held, 
sufficient. 

Ebbob  to  the  district  court  for  Madison  county.  Heard 
below  before  Babnes,  J,    The  opinion  states  the  case. 

George  B.  Fletcher ^  for  plaintiff  in  error,  cited  sec.  129, 
Civil  Code.  Swan's  Pleadings,  181.  Ohio  Life  Itiswrance 
Co.  V,  Goodwin^  1  Handy,  81.  Memphis  v.  Newton,  2 
Handy,  166. 

Byron  MUlett,  for  defendant  in  error,  cited  B.  dt  M.  R. 
R.  V.  Dick  d  Son,  7  Neb.,  242.  Bliss  on  Code  Pleading, 
sections  282, 288,  806,  807. 

Maxwell,  J. 

The  plaintijBfs  in  the  firm  name  brought  an  action 
against  the  defendants,  in  the  district  court  of  Madison 
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connty,  to  recover  the  sum  of  $250.00,  interest  and 
costs,  upon  a  promissory  note.  Afterwards  they  filed  an 
amended  petition,  to  which  the  defendant  demurred, 
.npon  the  ground  that  the  facts  stated  therein  were  not 
sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained  and  the  action  dismissed.  The  following 
is  a  copy  of  the  petition : 

"Amended  petition  in  the  district  court  of  Madison 
county,  Nebraska. 

Luther  C.  Sanborn  and  Judson  L.  Follett,  doing  busi- 
ness at  Sioux  City,  state  of  Iowa,  under  the  firm  name 
and  style  of  Sanborn  &  Follett,  plaintiffs,  against  D.  A. 
Hale,  defendant. 

The  plaintiffs  say :  1st,  This,  their  action,  is  founded 
upon  a  promissory  note,  of  which  the  following  is  a 
copy: 

$250.00,  Madison  county.  Neb.,  June  27th,  1874.  For 
value  received,  we  jointly  and  severally  promise  to  pay 
to  the  Madison  County  Joint  Stock  Company,  or  order, 
the  sum  of  two  hundred  and  fifty  dollars,  as  follows : 
$75.00  on  or  before  the  16th  day  of  October,  1874,  and 
$25.00  every  ninety  days  thereafter,  until  the  full  amount 
is  paid. 

D.  A.  Hale. 

On  the  back  of  the  note  is  the  following  indorsement 
thereon,  to-wit : 

Pay  Sanborn  &  Follett,  or  order,  without  recourse. 

J.  B.  GiBBS,  President. 
J.  D.  Hoover,  Secretary^ 

Madison  Cou/nty  Joint  Stock  Co. 

2d.  There  are  no  credits  thereon. 

8d.  The  defendant,  D.  A.  Hale,  is  liable  as  maker  on 
said  note. 

4th.  There  is  due  from  the  defendant  to  the  plaintiff 
on  said  note  the  sum  of  two  hundred  and  fifty  dollars, 
which  they  claim,  with  ten  per  cent,  interest  on  $75.00 
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thereof,  from  October  16th,  A.  D.,  1874 ;  with  ten  per  cepX. 

intereet  on  $25.00  thereof,  from  January  15th,  A.  D.,  1876 ; 

with  ten  per  cent,  interest  on  $25.00  thereof,  from  the  15th 

day  of  April,  A.  D.,  1875 ;  with  ten  per  cent,  interest  on 

$25.00  thereof,  from  the  15th  day  of  July,  A.  D.,  1875 ;  with 

ten  per  cent,  interest  on  $25.00  thereof,  from  the  15ih  day 

of  October,  A.  D.,  1875 ;  with  ten  per  cent,  interest  on 

$25.00  thereof,  from  January  15th,  A.  D,,  1876 ;  with  ten 

per  cent,  interest  on  $25.00  thereof,  from  April  15th, 

A.  D.,  1876;  and  with  ten  per  cent,  interest  on  $25.00 

thereof,  from  July  15th,  A.  D.,  1876,  and  for  which  they 

ask  judgment. 

Geo.  B.  Fletchbb, 

Attorney  for  Plaintiffs.** 

The  defendant  contends  that  the  plaintiffs  being  part* 
ners,  and  suing  as  such,  had  no  standing  in  court,  as  their 
petition  does  not  show  that  the  partnership  was  formed 
for  th6  purpose  of  carrying  on  business  in  this  state.  Even 
if  the  action  was  brought  in  the  firm  name  the  objection 
could  not  be  reached  by  a  general  demurrer.  Objection 
to  the  legal  capacity  of  the  plaintiffs  to  sue,  must  be 
made  under  the  second  subdivision  of  section  94,  of  the 
civil  code,  and  not  under  the  sixth.  That  is,  the  objec- 
tion should  have  been  taken  by  demurrer  as  not  showing 
that  the.  plaintiffs  had  a  legal  title  to  the  character  in 
which  they  sue,  and  not  being  thus  taken,  is  waived. 
Bliss  on  Code  PI.,  see's  407-408.   [Comp.  Stat.,  543,] 

In  the  amended  petition,  however,  the  action  is  brought 
in  the  individual  names  of  the  partners,  and  this  is  suffic- 
ient, as  the  court  will  not  examine  the  original  petition. 

In  NvU  V.  Jones,  5  Neb.,  502,  this  court  say:  "In 
deciding  whether  the  demurrer  should  be  sustained,  we 
cannot  look  beyond  the  pleading  against  which  it  is 
directed." 

Objection  is  made  to  the  form  of  the  indorsement,  as 
being  made  by  the  president  and  secretary  of  the  Madison 
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County  Joint  Stock  Company.  This,  taken  in  connection 
with  the  allegation  that  "  there  is  due  from  the  defend- 
ant to  the  plaintiffs  on  said  note  the  sum  of  $250.00/' 
etc.,  is  sufficient  to  show  a  cause  of  action  in  favor  of  the 
plaintiffs. 

Under  the  liberal  rules  of  construction  established  by 
the  code,  there  is  no  doubt  that  the  petition  states  a 
cause  of  action. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemanded. 


ViRGINIUS  A.   TURPIN,  BeCEIVER,  ETC.,    PLAINTIFF    IN    EB- 

BOR,  V.  Isaac  P.  Coates,  and  others,  defendants  in 

ERROR. 

Error:  final  order.  An  order  discharging  garnishees  is  an 
order  afifecting  a  substantial  right,  in  a  special  proceeding,  that 
may  be  reviewed  on  error  before  final  Judgment  in  the  action. 

Motion  to  dismiss  proceedings  in  error. 

E.  Wakeley,  for  the  motion,  cited  Ltane  v.  Fellows,  1 
Mo„  868.  Newman  v.  Dick,  23  HI.,  838.  Lawless  v.  Reese, 
8  Bibb.,  479.  State  v.  Wood,  28  N.  J.  L.,  660.  King  v. 
Mayor,  86  N,  Y.,  182,  defining  "Special  Proceedings," 
Erie  Bank  v,  Brawley,  8  Watts.,  639.  Na^ooche  v.  Shaw, 
40  Ga.,  492.  Adams  v.  Chwtch,  22  Mich.,  79.  Coates  v. 
Cunningham,  80  EL,  467. 

J".  R.  Webster,  contra. 

Maxwell,  J. 

In  August,  1880,  the  plaintiff,  as  receiver  of  the  Fidel- 
ity Savings  Bank  and  Safe  Depository,  commenced  an 
action  in  the  district  court  of  Lincoln  county,  against 
21 
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Isaac  F,  Goatee,  George  A.  Schnfelt  and  John  H.  Bea,  to 
recover  the  sum  of  |6,011.95,  and  interest  from  October  4, 
1878.  Affidavits  for  attachment  of  the  property  of  the 
defendants  were  made  and  filed,  and  an  order  of  attach- 
ment issued,  and  returned  no  property  found.  An  affi- 
davit was  then  filed,  alleging  that  certain  parties  named 
therein,  residents  of  Lincoln  county,  were  indebted  to 
Coates.  Copies  of  the  order  of  attachment  and  the  notice 
of  garnishment  were  then  served  upon  the  parties  desig- 
natedy  who  appeared  in  court  at  the  time  stated  in  the  no- 
tice, and  testified  as  to  the  alleged  indebtedness*  The 
court  found  that  nothing  was  due  from  the  garnishees  to 
Coates  and  discharged  them.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error.  There  is  a 
stipulation  in  the  record,  that  the  cause  shall  not  be 
tried  until  the  dispositon  of  a  cause  pending  in  the  courts 
of  Illinois,  for  the  same  indebtedness,  but  that  the  plain- 
tiff may  proceed  to  take  the  answers  of  the  garnishees  in 
the  action. 

The  question  to  be  determined  is,  will  error  lie  from  an 
order  discharging  garnishees  before  the  final  determina- 
tion of  the  case  ? 

Section  581  of  the  code  provides  that :  ''An  order  af- 
fecting a  substantial  right  in  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an 
action  after  judgment,  is  a  final  order  which  may  be 
vacated,  modified,  or  reversed,"  etc. 

The  attorney  for  the  defendants  contends  that  proceed- 
ings in  garnishment  are  not  special  proceedings.  And 
he  now  moves  to  dismiss  the  action  upon  the  ground,  that 
there  being  no  final  judgment  in  the  action,  error  will 
not  lie. 

Section  581  of  our  code  is  a  copy  of  section  512  of  the 
code  of  Ohio.    In  the  case  of  Watson  dt  Co.  v.  StMivan,  5 
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Ohio  State,  43^  the  plaintiff  commenced  an  action  against 
the  defendant  in  the  court  of  common  pleas  and  caused 
an  attachment  to  be  issued  and  levied  on  the  property  of 
the  defendant.  The  attachment  was  dissolved  before  final 
judgment.  The  case  was  taken  on  error  to  the  supreme 
court  and  the  same  objection  made  as  is  now  urged  in 
this  court,  viz :  that  an  attachment  was  not  a  special 
proceeding,  and  that  error  would  not  lie  from  an  order 
dissolving  the  same  before  final  judgment.  The  court 
say:  (page 45,)  "Indeed  the  action,  when  there  is  per- 
sonal service,  in  no  manner  depends  on  the  attachment. 
There  may  be  a  just  cause  of  action,  and  no  grounds  for 
the  order  of  attachment.  They  are  separate  proceedings, 
and  in  the  opinion  of  this  court,  the  attachment  is  a  spe- 
<5ial  proceeding,  which  may  be  reversed  before  the  deter- 
mination of  the  action." 

The  object  of  an  attachment  is  to  obtain  sufficient  prop- 
erty or  credits  of  the  debtor  to  satisfy  the  judgment  which 
may  be  recovered.  This  right  under  certain  conditions  the 
statute  gives.  If  a  court  improperly  deprives  a  party  of 
the  benefit  of  this  proceeding,  is  he  not  thereby  deprived 
of  a  substantial  right  ?  A  special  proceeding  may  be  said 
to  include  every  special  statutory  remedy  which  is  not  in 
itself  an  action.  We  have  no  doubt  that  an  order  dis- 
charging garnishees,  is  an  order  affecting  a  substantial 
right,  made  in  a  special  proceeding.  Such  an  order  in 
many  cases  would  entirely  defeat  the  collection  of  a  debt. 
Neither  is  it  necessary  to  wait  until  final  judgment  before 
such  order  can  be  reviewed.  No  judgment  can  be  rend- 
ered against  the  garnishees  until  after  final  judgment 
against  the  debtor ;  but  if  the  attachment  is  not  dissolved 
the  creditor  has  a  right  to  the  security  obtained  by  the 
proceedings  in  garnishment  for  the  satisfaction  of  any 
judgment  he  may  obtain.  In  the  case  at  bar  the  testi- 
mony shows  beyond  question  that  the  notes  were  given 
by  the  garnishees,  for  the  unconditio^al  payment  of 
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money ;  that  they  are  past  due,  and  are  not  paid.  The 
testimony  tends  to  show,  that  Goates  claims  to  be,  and  ia 
the  owner,  but  that  there  is  a  dispute  as  to  the  actual 
ownership  of  a  part  or  all  of  the  amount  due.  We  think 
a  clear  preponderance  of  the  testimony  shows  that  Coatea 
is  the  owner  of  the  notes,  at  least  there  is  sufficient 
shown  to  justify  the  court  in  refusing  to  discharge  the 
garnishees.  The  motion  to  dismiss  is  overruled,  and  the 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Revebsed  and  Remanded. 


The  BuBLiNi:frTON  &  Missotjbi  Riveb  Railboad  Company 
IN  Nebraska,    appellant,    v.    The  Boabd  op  County 

GOMMISSIONEBS  OF  LaNCASTEB  CoUNTY,  AND  LoUIS  HeL- 
MEB,   TbEASUBEB,    APPELLEES. 

1.  Taxes  for  County  Revenue :  informality  in  the  levy  does 
NOT  invalidate.  Where  in  a  levy  of  taxes  for  county  revenue  the 
several  estimated  objects  of  expenditure,  and  the  rate  for  each, 
are  set  out  in  detail,  instead  of  being  grouped  together  under  the 
single  head  of  **general  fund/'  as  the  statute  contemplates,  it  is 
at  most  but  a  mere  informality,  in  no  way  invalidating  the  tax, 
so  long  as  the  objects  specified  are  those  for  which  the  commis- 
sioners are  authorized  to  draw  upon  the  general  fund. 

2.  School  District  Taxes:  certificate  of  county  superin- 
tendent. A  certificate  from  the  county  superintendent  of 
schools  to  the  county  clerk,  of  an  amount  found  by  him  to  be 
due  as  between  school  districts,  upon  a  division  thereof,  is  suf- 
ficient to  authorize  the  levy  of  a  tax  upon  the  property  of  the 
district  or  districts  from  which  amount  is  found  to  be  due. 

Appeal  from  Lancaster  county.    Tried  below,  before 
Pound,  J. 

r.  Af .  Marqnett,  for  appellant,  cited  Cooley  on  Taxa- 
tion, 249,  253,  254.    B,  dcM.  v.  Lancaster  County,  4  Neb,, 
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298.    Rice  v.  Walker,  44  Iowa,  458,    State  v.  Commission^ 
ers,  21  Ean.,  484. 

Mason  dt  Whedon,  for  appellees. 
Lake,  Ch.  J. 

This  is  an  appeal  from  the  judgment  of  the  district 
«ourt  for  Lancaster  county.  The  action  was  brought  to 
enjoin  the  collection  of  certain  taxes  levied  upon  the 
plaintiff's  real  estate  for  the  year  1877,  which  are  claimed 
to  have  been  illegally  imposed. 

Confining  our  inquiry  to  the  points  now  made  by  the 
appellants  counsel  in  his  brief,  there  is  but  one  species  of 
the  taxes  complained  of  in  the  petition  to  be  examined, 
Tiz :  a  tax  for  a  ''poor  house  fund,"  so  called,  of  two  and 
a  half  mills  on  the  dollar  of  the  valuation.  The  specific 
road  tax  of  four  dollars  per  quarter  section  having  been 
enjoined  as  prayed,  and  no  appeal  from  the  order  having 
been  taken  by  the  defendants,  no  question  concerning  it 
is  left.  We  will,  therefore,  pass  directly  to  the  poor 
iiouse  fund  tax. 

In  the  court  below  the  case  was  sent  to  a  referee  for 
trial.  Testimony  was  taken  and  the  referee's  conclu- 
sions of  fact  and  of  law  reported  to  the  court,  on  which 
report  the  judgment  complained  of  was  rendered.  The 
testimony  before  the  referee  was  not  preserved  by  bill  of 
exceptions  and  is  not  before  us,  therefore  his  findings  of 
fact  must  pass  unquestioned. 

As  to  this  poor  house  fund  tax,  the  referee's  finding  of 
fact  is  in  these  words,  viz :  "The  levy  of  poor  house  fund 
tax  in  controversy,  was  made  for  purposes  of  expenditure 
in  completion  of  payment  of  purchase  price  of  the  poor 
farm,  and  for  improvements  thereon,  and  also  for  the 
maintenance  and  support  of  paupers,  as  well  those  re- 
ceiving outside  relief  as  those  received  into  said  poor 
house.  The  defendant  levying  but  7^^  mills  tax  for  the 
general  fund,  or  *for  purposes  of  general  county  revenue, 
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including  the  support  of  the  poor/  levied  the  additional 
or  remaining  2^  mills  by  the  name  on  their  record  of  'a> 
poor  house  fund/  for  the  purpose  of  applying  the  same 
to  the  purposes  above  stated/'  And  he  found  further, 
that  what  money  had  been  realized  from  such  levy  had 
beien  so  used. 

The  legal  conclusion  which  he  drew  from  this  is,  "thai, 
the  poor  house  levy  is  good  and  valid.  The  law  permit- 
ting a  levy  of  10  mills  for  general  revenue,  the  county 
commissioners  have  in  levying  the  10  mills  the  sole  juris- 
diction and  discretion,  within  that  sum,  to  determine  the 
rate  to  be  levied,  and  the  general  purposes  for  which  it 
shall  be  appropriated  and  expended/'  And  this  conclu- 
sion is  clearly  right.  In  making  the  levy  there  was  no 
necessity  for  designating  the  particular  uses  to  which  the 
fund  when  raised  was  to  be  applied,  the  only  limitation 
being  as  to  the  amount,  and  is  in  these  words :  "For  or- 
dinary county  revenue,  including  the  support  of  the  poor, 
not  more  than  ten  mills  on  the  dollar"  valuation.  Act  of 
February  19th,  1877,  sec.  2,  Laws  1877,  page  46. 

The  term  "  poor  house  fund,"  is  not  particularly  defin- 
ite as  to  the  purpose  for  which  the  levy  was  made.  We 
see  no  reason  for  holding  that  it  implies  an  exx)enditure 
in  the  erection  of  a  poor  house,  rather  than  in  caring  for 
paupers  at  a  poor  house  already  constructed.  The  ex- 
penditure of  money  by  the  county  commissioners  from  the 
general  fund  to  an  unlimited  extent  was  permissible,  so 
long  as  there  were  means  at  their  disposal  belonging  to 
that  fund.  And  it  seems  from  the  finding  of  the  referee, 
that  what  the  commissioners  designated  as  "poor  house 
fund,"  was  intended  and  used  by  them  for  the  very  pur- 
poses for  which,  what  is  in  the  law  known  as  the  "gen- 
eral fund,"  might  have  been  properly  used,  viz :  "pauper 
relief  in  the  various  modes  of  in-door  or  out-door  relief. 
And  he  well  says  in  conclusion  upon  this  i)oint,  that 
''The  calling,  or  naming  this  levy  a  poor  house  fund 
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does  not  in  fact,  *  *  *  *  change  its  character,  or 
vitiate  the  tax." 

The  ''general  fund"  of  a  county,  as  its  name  implies, 
is  one  devoted  to  a  variety  of  uses,  and  its  expenditure 
is  left*  mainly  to  the  discretion  of  the  board  of  county 
commissioners.  The  amount  which  may  be  raised  for 
this  fund,  the  legislature  has  wisely  restricted,  the  limit- 
ation being,  as  we  have  seen,  ten  mills  on  the  dollar  of 
taxable  property.  Now  in  the  performance  of  the  duty  of 
determining  the  amount  that  should  be  raised  within  this 
hmit,  the  commissioners  must  necessarily  make  an  esti* 
mate  of  the  probable  needs  of  the  county  for  the  current 
year  in  the  way  of  legitimate  expenditures.  Having  done 
this,  and  the  total  rate  being  ascertained,  suppose  that, 
in  making  the  levy,  instead  of  grouping  the  several  items 
together  under  the  comprehensive  head  of  "general  fund'*  / 

as  is  usually  done,  and  as  the  statute  above  quoted  evi- 
dently contemplates,  they  are  set  forth  in  detail,  giving 
the  amount  estimated  for  each,  would  the  tax,  therefore, 
be  illegal  ?  We  think  not,  so  long  at  least  as  no  item  is 
included  not  proper  to  be  satisfied  from  the  general  fund 
of  the  county.  It  would  be  at  most  but  an  informality,  in 
no  way  invalidating  the  levy.    The  ruling  of  the  referee  y 

was  correct,  and  was  properly  sustained  by  the  court. 

Certain  school  district  taxes  were  complained  of  in  the 
petition,  and  their  collection  sought  to  be  restrained,  but 
as  they  are  not  alluded  to  in  the  brief  of  counsel  for  the 
plaintiff,  we  suppose  that  he  does  not  question  the  correct- 
ness of  the  decision  of  the  court  sustaining  them.  At  all 
events  under  the  finding  of  the  referee  that  they  were 
based  upon  a  "certificate  by  the  county  superintendent 
of  public  instruction  of  Lancaster  county,  duly  made  and 
filed  with  the  county  clerk,  and  ordered  by  him  to  be 
levied  on  property  of  the  several  districts,  to  pay  the 
amount  by  him  found  due  from  one  district  to  another  on 
division  by  him  of  school  district  property ^  upon  change 


828         SUPREME  COURT  OF  NEBRASKA. 

Fox  y.  Abbott 

of  school  district  boundaries/'  they  were  cleaiiy  author- 
ized by  sec.  8  of  the  general  school  law,  Gen.  Statutes, 
962,  and  their  enforcement  is  proper.  We  perceive  no 
error  in  the  matters  complained  of,  and  the  judgm^ 
must  be  affirmed. 

Judgment  Affibmed. 


12  328|  

14  1091 

16  669, 

18  8j' 

19  677 

JJ  Jg  Joseph  Fox,  plaintiff  in  ebbor,  v.  0.  A.  Abbott  and  T. 
1 12-3281      J,  Hubfobd,  administratobs  of  the  estate  of  E,  W. 

56    748  , 

,  12  m       Abnold,  defendants  in  ebboe. 

I  59    5o8| 

jj  ^1  Joint  Debtors:  revivor  of  judgment.  Judgment  was  ren- 
^2  328|  dered  in  a  county  court  against  A.,  B.,  C.  and  D.,  a  transcript  of 
g  379  Which  was  tiled  in  the  district  court.  The  plaintiiT  having 
died,  on  proceedings  to  revive  in  favor  of  his  administrators  the 
action  was  dismissed  as  to  D.,  and  a  new  Judgment  rendered 
against  A.,  B.  and  C.  Held,  that  the  Judgment  being  a  joint 
liability,  the  revivor  must  be  in  that  form. 

Erbob  to  the  district  court  for  Hall  county.  Tried  be* 
low  before  Post,  J.    The  opinion  states  the  case. 

Oeorge  W.  Avthrose,  for  plaintiff  in  .error, 

Abbott  dt  Caldwell,  for  defendants  in  error. 

Maxwell,  J. 

In  September,  1876,  a  judgment  was  rendered  in  th« 
probate  court  of  Hall  county  against  Seth  P.  Mobley,  A. 
T.  Potter,  Joseph  Fox  and  James  Baldwin,  for  the  sum 
of  f  279.66  and  costs,  in  favor  of  E.  W.  Arnold,  the  court 
finding  that  Fox  was  merely  surety.  Payments  were 
made  by  Mobley  upon  the  judgment,  of  various  sums, 
amounting  to  more  than  $100.00.  A  transcript  of  the 
judgment  was  filed  in  the  district  court  of  Hall  county 
on  the  8rd  day  of  May,  1878,  and  at  the  October  term. 
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1880,  of  said  court,  the  death  of  Arnold  was  suggested, 
and  a  conditional  order  of  revivor  was  entered,  requiring 
the  defendants  therein  to  show  cause  by  the  next  term  of 
•court  why  the  action  should  not  be  revived  in  the  names 
of  the  administrators,  the  defendants  herein.  This  order 
was  served  upon  Mobley,  Baldwin  and  Fox,  no  service 
being  had  upon  Potter.  The  court  thereupon  dismissed 
the  proceedings  as  to  him  without  prejudice,  and  ren- 
dered judgment  against  Mobley,  Baldwin  and  Fox  for 
the  sum  of  $245.19  and  costs.  Fox  brings  the  cause  into 
this  court  by  petition  in  error. 

Section  472  of  the  code  provides  that :  '*  If  either  or 
both  of  the  parties  die  after  judgment,  and  before  satis- 
faction thereof,  their  representatives,  real  or  personal,  or 
both,  as  the  case  may  require,  may  be  made  parties  to 
the  same,  in  the  same  manner  as  is  prescribed  for  reviv- 
ing actions  before  judgment,  and  such  judgment  may  be 
rendered  and  execution  awarded  as  might  or  ought  to  be 
^ven  or  awarded  against  the  representatives,  real  or  per- 
gonal, or  both,  of  such  deceased  party." 

Section  468  provides  that :  "  Where  one  of  the  parties 
to  an  action  dies,  or  his  power  as  a  personal  representative 
cease,  before  the  judgment,  if  the  right  of  action  survive 
in  favor  of  or  against  his  representatives  or  successor, 
the  action  m&y  be  revived,  and  proceed  in  their  names." 

Section  459  provides  that :  "  The  revivor  shall  be  by 
a  conditional  order  of  the  court,  if  made  in  term,  or  by  a 
judge  thereof,  if  made  in  vacation,  that  the  action  be  re- 
vived in  the  names  of  the  representatives  or  successor  of 
ihe  party  who  died,  or  whose  powers  ceased,  and  proceed 
in  favor  of  or  against  them." 

Section  460  provides  that :  "  The  order  may  be  made 
on  the  motion  of  the  adverse  party,  or  of  the  represen- 
tatives or  successor  of  the  party  who  died,  or  whose 
powers  ceased,  suggesting  his  death  or  the  cessation  of 
his    powers,    which,   with   the   names    and   capacities 
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of  his  representatives  or  successor,  shall  be  stated  in  the 
order." 

Section  461  provides  that :  "  If  the  order  is  made  by 
consent  of  the  parties,  the  action  shall  forthwith  stand 
revived ;  and  if  not  made  by  consent,  the  order  shall  be 
served  in  the  same  manner,  and  returned  within  the 
same  time,  as  a  summons,  upon  the  party  adverse  to  the 
one  making  the  motion,  and  if  sufficient  cause  be  not 
shown  against  the  revivor,  the  action  shall  stand  re- 
vived." 

Section  45  of  the  code  provides  that :  "  An  action  does 
not  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  during 
its  pendency,  if  the  cause  of  action  survive  or  continue. 
In  the  case  of  the  marriage  of  a  female  party,  the  fact 
being  suggested  on  the  record,  the  husband  may  be  made 
a  party  with  his  wife,  and,  in  the  case  of  the  death  or  dis- 
ability of  a  party,  the  court  may  allow  the  action  to  con- 
tinue by  or  against  his  representatives  or  successor  in  in- 
terest. In  case  of  any  other  transfer  of  interest,  the 
action  may  be  continued  in  the  name  of  the  original  par- 
ty, or  the  court  may  allow  the  person  to  whom  the  trans- 
fer is  made  to  be  substituted  in  the  action." 

The  supreme  court  of  Ohio  in  construing  section  77  of 
the  code,  (section  84  of  Nebraska,)  say :  "  In  an  action 
upon  a  joint  contract,  all  who  are  jointly  liable  must  be 
joined.  In  this  respect  the  rule  of  the  common  law  has  . 
not  been  changed  by  our  code.  These  propositions  are 
not  disputed  by  defendants  in  error,  but  they  contend 
that,  under  section  77  of  the  code,  the  judgments  below 
were  authorized.  It  is  provided  by  that  section  that 
*'  where  the  action  is  against  two  or  more  defendants,  and 
one  or  more  shall  have  been  served,  but  not  all  of  them, 
the  plaintiff  may  proceed  as  follows:  1.  If  the  action 
be  against  defendants  jointly  indebted  on  contract,  he 
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may  proceed  against  the  defendants  served,  unless  the 
court  otherwise  direct,"  etc. 

We  do  not  understand  that  this  section  was  intended 
to  modify  the  common  law  practice.  The  mistake  of  de- 
fendant's counsel,  as  well  as  of  the  court  below,  consistft 
in  placing  too  much  stress  on  the  word  "  served,"  and  not 
enough  on  the  word  "  action,"  as  contained  in  this  sec- 
tion. The  action  below  was  against  only  two  of  the  four 
joint  contracting  parties.  The  filing  of  a  petition  alone 
does  not  amount  to*  '*an  action."  The  55th  section  of 
the  code  provides :  "  A  civil  action  must  be  commenced 
by  filing  in  the  office  of  the  clerk  of  the  proper  court  a 
petition,  and  causing  a  summons  to  issue  thereon."  It 
is  true,  the  amended  petition  charged  W,  H.  Bazell  and 
A.  J.  Manford,  as  being  jointly  indebted  with  J.  B.  Bazell 
and  W.  A.  Simonton,  but  no  summons  was  issued  against 
the  former.  While,  therefore,  it  is  true  that  the  latter 
were  "served,"  it  is  not  true  that  "  an  action  *'  was  com- 
menced against  the  former.  Hence,  section  77  did  not 
authorize  the  judgment  against  those  of  the  joint  con- 
tractors who  were  served  with  summons.  To  authorize 
the  judgment  as  rendered,  summons  should  not  only 
have  been  issued  against  the  other  joint  contractors,  but 
should  also  have  been  returned  not  found.  Bazell  v. 
Belcher,  81  Ohio  State,  572. 

This  seems  to  be  as  applicable  to  a  proceeding  to  revive 
a  judgment  as  in  an  original  action.  The  judgment  is 
joint.  The  parties  are  equally  bound  to  the  creditor  for  its 
payment.  If  an  action  must  proceed,  in  form  at  least, 
against  all  jointly  bound  on  a  joint  obligation,  must  it 
not  do  so  when  the  object  of  the  proceeding  is  not  to  ren- 
der a  new  judgment,  but  to  substitute  parties  to  one 
already  in  existence  ?  Proceedings  to  revive  actions  and 
judgments  are  borrowed  from  the  practice  in  chancery.  A 
suit  in  equity  was  abated  by  the  death,  marriage,  or 
other  disability  of  a  party.    1  Barb.  Ch.  Pr.,674 ;  1  Van 
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Bantvoord  Eq.  Pr.,  802.  Such  abatement  merely  sus- 
pended the  progress  of  the  suit  until  new  parties  were 
brought  before  the  court.  Abatement  was  either  as  to  the 
suit,  or  as  to  the  party.  If  there  was  no  longer  any  per- 
son before  the  court  by  or  against  whom  the  action  could 
proceed,  it  must  be  revived  before  any  further  proceed- 
ings could  be  had.  But,  if  on  the  death  of  a  party,  a 
cause  of  action  survived  to  or  against  some  other  of 
the  parties,  so  that  a  perfect  decree  could  be  made 
between  the  surviving  parties,  the  action  did  not 
abate  as  to  the  survivors.  Id.  These  distinctions  seem  to 
be  preserved  under  the  code.  Under  the  former  practice 
the  course  of  procedure  was  by  bill  of  revivor  or  supple- 
mental bill.  **  Whenever  a  suit  abated  by  death,  and  the 
interest  of  the  person  whose  death  caused  the  abatement 
was  transmitted  to  that  representative  which  the  law 
gives  or  ascertains,  as  an  heir-at-law,  executor  or  admin- 
trator,  so  that  the  title  could  not  be  disputed,  at  least  in 
the  court  of  chancery,  but  the  person  in  whom  the  title 
vested  was  alone  to  be  ascertained,  the  suit  might  be 
continued  by  bill  ot  revivor  merely ;  so  also,  if  a  suit 
abated  by  the  marriage  of  a  female  plaintiff,  and  no  act 
was  done  to  affect  the  rights  of  the  party  but  the  mar- 
riage, no  title  could  be  disputed ;  the  person  of  the  hus- 
band was  the  sole  fact  to  be  ascertained,  and  therefore  the 
suit  might  be  continued  in  this  case  likewise,  by  bill  of 
revivor  merely.  If,  however,  upon  the  abatement  hap- 
pening, the  interest  of  the  party  did  not  vest  in  any  re- 
presentative which  the  law  gives  or  ascertains,  as  in  the 
<3a8e  of  bankruptcy  or  insolvency,  or  of  a  devisee  of  real 
estate,  the  suit  could  not  be  continued  by  bill  of  revivor, 
but  must,  where  the  abatement  was  caused  by  the  bank- 
ruptcy or  insolvency  of  a  defendant  be  continued 
by  supplemental  bill.  So,  where  the  suit  abated  by  the 
bankruptcy  or  insolvency  of  a  sole  plaintiff,  his  assignees 
•could  not  continue  the  suit  by  bill  of  revivor,  but  must 
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do  80  by  original  bill,  in  the  nature  of  a  supplemental  bill. 
So  also,  in  a  suit  relating  to  land,  where  a  plaintiff 
died,  having  devised  the  land  which  was  the  subject  of 
the  litigation,  the  suit  could  not  be  continued  on  the  part 
of  the  devisee  by  a  simple  bill  of  revivor."  2  Daniels 
Chancery  PL  and  Pr.,  (4  Am.  Ed„)  1507-8. 

Title  18  of  the  code  provides  a  summary  remedy  for 
reviving  actions  by  a  conditional  order  of  the  court,  if 
made  in  term  time,  or  by  a  judge  if  in  vacation.  This 
order,  in  case  of  a  joint  action,  is  not  against  a  part  of 
the  defendants.  That  is,  if  the  action  is  against  A.,  B., 
C.  and  D«,  it  must  be,  in  form  at  least,  against  all,  and 
not  merely  a  part.  If  the  discharge  of  one,  jointly 
bound,  will  discharge  all,  what  would  be  the  effect  of 
dismissing  the  action  as  to  one  ?  The  chapter  providing 
for  a  summary  revivor  of  actions  is  not  exclusive.  The 
court  undoubtedly  has  power  under  section  46  of  the  code 
to  allow  the  action  to  be  prosecuted  by  or  against  the  re- 
presentatives of  a  deceased  party,  in  which  case  supple- 
mental pleadings  may  be  filed  and  summons  served  as  in 
the  commencement  of  an  action.  And  this  is  the  prac- 
tice in  Ohio  under  a  similar  statute.  Carter  v.  Jennings^ 
24  Ohio  State,  182.  The  judgment  being  unauthorized 
must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Bevebsed  and  Bemanded, 


E.  P.    Swbaringen,   plaintiff    in    error,   v.   Charles 

BOBERTS,   dependant  IN  BRROB. 

Judicial  Sale :  redemption.  Where  real  estate  has  been  sold 
under  a  decree  of  foreclosure,  to  any  person  not  a  party  plaintiff  to 
the  action,  the  owner  of  the  equity  of  redemption  may  redeem 
the  same  at  any  time  before  the  confirmation  of  the  sale  by  pay- 
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ing  to  the  purchaser  the  purchase  money,  together  [with  twelve 
per  cent,  interest  thereon,  ft'om  the  date  of  sale  to  the  date  of 
redemption. 

Error  to  the  district  court  for  Polk  county.  Tried 
below,  before  Post,  J. 

J.  R.  Webster  and  H.  H.  Orimes,  for  plaintiff  in 
€rror. 

Higgins  db  CriteSfior  defendant  in  error. 

Maxwell,  J. 

The  question  to  be  determined  in  this  case  is,  whether 
or  not  the  owner  of  real  estate,  which  has  been  sold  to 
one  not  the  plaintiff  in  the  action  under  a  decree  of  fore- 
closure, must,  in  order  to  redeem  the  same,  pay  or  tender 
the  entire  amount  of  the  decree,  with  interest  and  costs, 
with  12  per  cent,  additional  interest  on  the  purchase  money, 
or  only  the  amount  paid  by  the  purchaser,  with  12  per  cent, 
interest  thereon.  The  question  depends  upon  the  construc- 
tion to  be  given  to  section  497a  of  the  code,  (Comp,  St., 
595,)  which  is  as  follows:  "The  owners  of  any  real 
estate  against  which  a  decree  of  foreclosure  has  been 
rendered  in  any  court  of  record,  or  any  real  estate  levied 
upon  to  satisfy  a  judgment  or  decree  of  any  kind,  may 
redeem  the  same  from  the  lien  of  such  decree  or  levy  at 
any  time  before  the  sale  of  the  same  shall  be  confirmed 
by  a  court  of  competent  jurisdiction,  by  paying  into  court 
the  amount  of  such  decree  or  judgment,  together  with  all 
interest  and  costs ;  and  in  case  the  said  real  estate  has 
been  sold  to  any  person,  not  a  party  plaintiff  to  the  suit, 
the  person  so  redeeming  shall  pay  to  such  purchaser  12 
per  cent,  interest  on  the  amount  of  the  purchase  price 
from  the  date  of  sale  to  the  date  of  redemption,  or  deposit 
the  same  with  the  clerk  of  the  court  where  the  decree  or 
judgment  was  rendered." 
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The  word  "redeem"  is  defined  by  Webster  "to  purchase 
back;  to  regain  possession  by  payment  of  a  stipulated 
price ;  to  re-purehase/'  According  to  the  strict  rules  of 
the  common  Iaw>  unless  the  mortgagor  or  his  heirs,  by 
payment  of  the  mortgage  money  and  interest,  at  the  time 
and  place  appointed,  strictly  complied  with  the  conditions 
upon  the  fulfilment  of  which  it  was  stipulated  that  he 
should  re-enter  on  his  estate,  it  became  the  property  of 
the  mortgagee,  even  though  it  greatly  exceeded  in  value 
the  amount  of  the  loan.  Littleton  says :  "If  a  feoffment 
be  made  upon  such  condition,  that,  if  the  feoffor  pay  to 
the  f eoJBfee  at  a  certain  day  *  *  *  ^40  of  money,  then 
the  feoffor  may  re-enter.  If  he  doth  not  pay,  then  the 
land,  which  is  but  in  pledge  upon  condition  for  the  pay- 
ment of  the  money,  is  taken  away  from  him  forever  and 
so  dead  to  him,  upon  condition."    Section  810. 

Courts  of  equity,  however,  from  an  early  period,  have 
held  that  until  foreclosure  the  mortgagor,  if  he  applied 
within  reasonable  time,  and  offered  to  pay  the  amount 
due,  and  costs,  might  redeem  the  forfeited  estate.  This 
right  to  redeem,  as  it  could  be  enforced  only  in  a  court 
of  equity,  was  called  the  equity  of  redemption.^  In  How- 
ard V.  Harris,  1  Vem.,  190,  decided  in  1688,  it  was  held 
that  no  agreement  in  a  mortgage  could  make  it  irredeem- 
able ;  and  the  right  of  redemption  attaches  to  every  mort- 
gage. Under  the  English  chancery  practice,  proceedings 
to  foreclose  a  mortgage  were  not  for  a  decree  directing  a 
sale  of  the  mortgaged  premises  to  satisfy  the  amount 
found  due,  but  directing  the  defendant  to  pay  the  amount 
due  on  the  mortgage  by  a  day  to  be  named,  on  the  failure 
of  which  his  right  to  redeem  would  be  barred.  But  un- 
til the  time  fixed  in  the  decree  had  elapsed,  the  owner  of 
the  equity  of  redemption  could  pay  the  amount  due  on 
the  mortgage  and  redeem.  Our  statute  provides  for  a 
sale  of  the  mortgaged  premises,  the  proceeds  of  the  sale 
to  be  applied  to  the  satisfaction  of  the  decree.    The  right 
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of  redemption  continues  up  to  the  time  of  the  confirma- 
tion of  the  sale. 

'  Our  statute  seems  to  provide  for  two  classes  of  purcha- 
sers :  First,  if  the  premises  are  purchased  by  the  plain-^ 
tiff  in  the  action,  the  owner  of  the  equity  of  redemption 
may  redeem  by  paying  into  court  the  amount  of  the 
decree,  together  with  all  interest  and  costs ;  second,  when 
any  person  not  the  plaintiff  is  the  purchaser,  the  party 
redeeming  must  pay  the  purchaser  the  amount  of  the 
purchase  money,  together  with  12  per  cent,  interest  there- 
on from  the  date  of  the  sale  to  the  time  of  redemption, 
or  pay  the  same  into  court.  This  transaction  is  entirely 
between  the  owner  of  the  equity  of  redemption  ajid  the 
purchaser.  If  the  owner  redeems,  the  purchaser  receives 
12  per  cent,  interest  for  the  use  of  his  money,  the  owner 
of  the  equity  retains  the  real  estate,  and  the  credit(»r 
receives  the  amount  of  money  for  which  the  premises 
were  sold. 

It  is  very  strenuously  insisted  that  in  any  case  a  party 
redeeming  must  pay  the  amount  of  the  decree,  interest, 
and  costs ;  and  if  the  premises  are  sold  to  any  person  not 
the  plaintiff  in  the  action  he  must,  in  addition,  pay  the 
purchaser  12  per  cent,  interest  on  the  purchase  money. 
There  is  no  doubt  the  language  used  in  the  section  above 
quoted,  if  taken  by  itself,  will  admit  of  that  construction. 
But  is  that  the  necessary  or  proper  construction  ?  We 
think  not.  In  construing  remedial  statutes  there  are 
three  points  to  be  considered :  the  old  law,  the  mischief, 
and  the  remedy.  And  it  is  the  duty  of  courts  so  to  con- 
strue the  act  as  to  suppress  the  mischief  and  advance  the 
remedy,    1  Bl.  Comm.,87. 

At  the  time  the  act  imder  consideration  was  passed,  the 
owner  of  the  equity  of  redemption  had  no  right  to  redeem 
after  the  sale.  The  design  of  the  law,  therefore,  evident- 
ly was  to  extend  the  right  of  redemption  to  the  time  of 
confirmation.    Prior  to  its  passage  the  owner  of  the 
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equity  of  redemption,  at  any  time  before  the  sale,  could 
redeem  by  paying  the  amount  of  the  decree,  interest,  and 
costs.  The  statute  continues  that  right  in  force  upon  the 
same  conditions,  if  the  plaintiff  is  the  purchaser,  up  to 
the  date  of  confirmation.  There  would  seem  to  be 
reason  in  this.  The  plaintiff  has  a  claim  for  a  definite 
sum,  which  is  a  lien  upon  the  real  estate,  but  is  usually 
less  than  its  value.  The  estate,  therefore,  in  most 
instances  may  be  presumed  io  be  of  as  much  or 
greater  value  than  the  amount  of  the  debt ;  therefore,  if 
the  owner  of  the  equity  of  redemption  wishes  to  redeem 
he  must  do  so  from  the  decree.  But  how  can  this  princi* 
pie  apply  to  the  case  of  a  purchaser  other  than  the  plain- 
tiff in  the  action?  All  that  the  plaintiff  can  obtain  in 
such  case  is  the  amount  of  the  purchase  money;  and 
upon  its  payment,  if  the  sale  is  confirmed,  his  lien  is 
absolutely  divested,  and  he  has  no  further  claim  against 
the  estate. 

The  creditor  does  not  seem  to  have  any  interest  in  the 
matter,  as  it  can  make  no  difference  to  him  whether  the 
purchase  money  is  derived  from  the  purchaser  or  the 
debtor.  The  object  of  the  statute  is  to  grant  relief  to  the 
debtor,  and  the  legislature  certainly  did  not  intend  to  place 
hindrances  in  the  way  of  redemption  by  imposing  upon  the 
debtor  the  payment  of  12  per  cent,  to  the  purchaser  in  addi- 
tion to  the  interest  on  the  decree.  It  is  an  established 
rule,  in  the  interpretation  of  a  statute,  that  the  intention 
of  the  law-givers  is  to  be  deduced  from  the  whole  statute 
taken  and  compared  together,  '*  The  real  intention,  when 
accurately  ascertained,  will  always  prevail  over  the  literal 
sense  of  terms..  When  the  expression  of  a  statute  is 
special  or  particular,  but  the  reason  is  general,  the  expres- 
sion should  be  deemed  general,  *  *  *  and  the  reason 
and  intention  of  the  law-givers  will  govern  the  strict  let- 
ter of  the  law,  when  the  latter  would  lead  to  palpable  in- 
justice, contradiction,  and  absurdity.'*  1  Kent  Com.  462« 
22 
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The  above  is  peculiarly  applicable  to  this  case;  the 
evident  intention  of  the  statute  being  to  allow  the  party 
redeeming  from  one  not  the  plaintiff  in  the  action,  to  do 
so  by  paying  the  purchase  money  and  12  per  cent,  inter- 
est. The  question  whether  the  rate  of  interest  to  which 
the  purchaser  is  entitled  is  affected  by  the  usury  laws  of 
1879,  is  not  involved  in  this  case,  and  will  not  be  consid- 
ered. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings, 

Beversed  and  Bemanded. 

Lake,  Gh.  J.,  dissenting. 

By  the  stipulation  of  counsel  but  a  single  ques- 
tion is  presented  for  our  consideration,  viz.,  whether 
the  plaintiff  in  error  could  redeem  his  land  from  the 
sale  made  pursuant  to  the  decree  of  the  district  court 
by  pa3mig  the  purchase  price,  together  with  interest 
thereon  at  the  rate  of  12  per  cent,  per  annum  and 
costs?  On  the  part  of  the  defendant  in  error  it  is 
claimed  that  he  could  only  redeem  by  paying  the  whole 
amount  of  the  decree,  without  reference  to  the  price  for 
which  the  land  was  sold,  and  in  addition  to  this  12  per 
cent,  interest  to  the  purchaser  on  the  amount  of  his  bid. 

At  first  I  was  strongly  inclined  to  adopt  the  view  of  the 
plaintiff  in  error,  but  further  reflection  leads  me  to  the 
conclusion  that  it  is  not  the  proper  one  to  take.  The  right 
of  redemption  is  claimed  under  the  following  provision  of 
the  statute :  **  That  the  owners  of  any  real  estate  against 
which  any  decree  of  foreclosure  has  been  rendered  in  any 
court  of  record,  or  any  real  estate  levied  upon  to  satisfy 
any.  judgment  or  decree  of  any  kind,  may  redeem  the 
same  from  the  lien  of  such  decree  or  levy,  at  any  time 
before  the  sale  of  the  same  shall  be  confirmed  by  a  court 
of  competent  jurisdiction,  by  paying  into  court  the 
amount  of  such  decree  or  judgment,  together  with  all  in- 
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ierest  tod  costs ;  and  in  case  the  said  real  estate  has 
been  sold  to  any  person  not  a  party  plaintiflf  to  the  suit, 
the  person  so  redeeming  the  same  shall  pay  to  the  said 
purchaser  12  per  cent,  interest  on  the  amount  of  the  pur- 
chase price  from  the  time  of  the  sale  to  the  date  of  re- 
demption, or  deposit  the  same  with  the  clerk  of  the  court 
where  the  decree  or  judgment  was  rendered/'  Laws  1875, 
p.  57;  CompSt.  596,  §  497. 

.  On  a  careful  examination  of  this  provision  I  think  it 
will  be  conceded  that  it  is  somewhat  peculiar,  differing 
essentially  from  those  ordinarily  made  for  the  redemp- 
tion of  lands  from  sales  merely  under  decrees  or  execu- 
tions. The  privilege  which  it  gives  to  the  debtor  is  not 
to  redeem  his  land  from  the  sale  alone,  but  from  the 
"decree  or  levy."  This,  of  course,  can  only  be  done  in 
the  mode  directed,  which  is  "by  paying  into  court  the 
amount  of  such  decree  or  judgment,  together  with  all 
interest  and  costs;"  and,  if  sale  has  been  made  to  a 
person  other  than  the  plaintiff  or  judgment  creditor, 
there  must  also  be  paid  to  the  purchaser  "  12  per  cent, 
interest  on  the  amount  of  the  purchase  price  from  the 
date  of  the  sale  to  the  date  of  the  redemption,"  or  depos- 
ited for  him  "  with  the  clerfc  of  the  court"  in  which  the 
decree  or  judgment  was  rendered.  The  first  clause  of 
this  provision  is  plain  enough.  No  doubt  seems  to  be 
entertained  as  to  its  meaning.  It  confers  no  right  what- 
ever, except  upon  the  precedent  condition  of  payment  of 
the  whole  amount  for  which  the  debtor  is  liable  under  the 
judgment  or  decree,  including  interest  and  costs.  This 
much  is  given  to  the  judgment  creditor  in  all  cases  of 
redemption  under  this  law. 

The  precise  meaning  of  the  last  clause  may  be  some- 
what obscure,  but  I  think  a  little  reflection  will  make  it 
apparent  that  it  is  merely  an  additional  requirement  to  the 
right  to  redeem  in  those  cases  wherein  a  stranger  to  the 
record  becomes  the  successful  bidder.    It  is  evidently 
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based  upon  the  hypothesis  that  sheriffs  do  their  duty  in 
making  such  sales,  in  this,  that  they  exact  prompt  pay- 
ment of  the  amount  of  the  accepted  bid.  If  this  be 
done,  and  the  purchase  is  avoided  by  redemption,  it  is  but 
just,  and  so  the  legislature  probably  thought,  to  remun- 
erate the  bidder  for  his  trouble,  and  the  loss  of  the  use  of 
his  money  while  idle  in  the  sheriff's  hands,  by  giving  him 
interest  as  here  provided.  On  the  setting  aside  of  the 
sale  the  amount  of  his  bid  would,  of  course,  be  returned 
to  him  by  the  officer  holding  it. 

Th6  construction  sought  by  the  plaintiff  in  error,  that 
he  was  entitled  to  redeem  from  the  sale  merely  by  paying 
*Hhe  purchase  price  and  interest  from  the  date  of  sale  to 
the  date  of  redemption,"  is  not  justified  by  any  words 
found  in  the  provision.  It  nowhere  says  that  he  shall 
pay  the  ''purchase  price"  to  the  purchaser,  or  deposit  the 
same  with  the  clerk  of  the  court  for  his  use.  "The  pur* 
chase  price,"  before  confirmation,  is  in  the  hands  of  the 
officer  making  the  sale,  or  should  be,  and  its  final  disposi- 
tion depends  wholly  upon  whether  the  sale  shall  be  con- 
firmed or  set  aside.  It  cannot  be  paid  to  the  judgment 
or  execution  creditor  except  upon  the  event  of  confirma- 
tion. But  if  the  sale  be  vacated,  it  is  as  if  it  had  never 
been,  and  the  money  paid  to  the  sheriff  by  the  purchaser 
is  to  be  returned  to  him.  I  am  certainly  aware  of  no  rule 
by  which,  in  the  event  of  such  sale  being  set  aside,  that 
purchase  money  thus  held  could  be  paid  over,  to  the  cred- 
itor. And  the  rule  must  be  the  same  whether  the  sale  be 
vacated  by  order  of  the  court  reviewing  it,  or  as  the  result 
of  redemption  under  the  law.  If  the  sale  fail  from  either 
cause,  surely  nothing  can  come  of  it  to  benefit  the  cred- 
itor. 

Giving  to  the  language  of  the  section  its  ordinary  mean- 
ing, which  is  a  rule  to  be  observed  in  the  construction  of 
statutes,  is  it  not  clear  that  the  privilege  which  it  gives  is 
fully  expressed  by  the  first  clause  ?    That  privilege,  as 
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before  shown,  is  to  redeem  the  land  from  "the  decree  or 
levy,"  which  can  berdone  only  "by  paying  into  court  the 
amount"  due  upon  the  "decree  or  judgment,  together 
with  all  interest  and  costs."  The  second  clause  confers 
no  right  whatever  upon  the  debtor,  but  simply  imposes 
upon  him  an  additional  duty;  it  requires  that  "the  per- 
son so  redeeming  "  shall  pay,  etc.  The  term  "  so  redeem- 
ing" is  one  of  reference,  and  relates  back  unquestionably 
to  that  part  of  the  preceding  clause  which  points  out  the 
mode  by  which  a  redemption  may  be  effected,  viz.,  "by 
paymg  into  court  the  amount  of  such  decree  or  judg- 
ment," etc. 

After  bestowing  much  reflection  upon  the  statute  I  see 
no  reason  to  doubt  ide  entire  soundness  of  the  construc- 
tion given  by  the  district  judge,  and  am  of  opinion 
that  it  should  be  affirmed. 


<3harles  L.  Flint,  plaintiff  in  ebror,  v.  William  Gur- 
rell,  defendant  in  error. 

Service  by  PubUcation  in  Supreme  Court. '  When  a  petition  in 
error  is  filed  in  the  supreme  court,  and  it  is  necessary  to  obtain 
service  upon  the  defendant  in  error  by  publication,  such  pub- 
lication must  be  made  four  successive  weeks  in  a  newspaper 
published  in  Lancaster  county. 

Motion  for  an  order  designating  the  county  in  which 
service  may  be  made  by  publication. 

Leese  dt  Leivia,  for  the  motion. 

By  the  Court. 

This  is  an  action  to  quiet  title.    The  plaintiff  alleges 
in  his  petition  that  he  is  the  owner  of  the  legal  title,  and 
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is  in  possession  of  certain  lands  in  Seward  county,  and 
that  the  defendant  claims  an  interest  in  said  lands  adrerse 
to  him.  Service  was  had  upon  the  defendant  in  the  dis- 
trict court  by  publication.  The  defendant  made  no 
appearance  in  the  action.  The  district  court  dismissed 
the  action  and  the  plaintiff  has  filed  a  petition  in  error 
in  this  court,  and  an  affidavit  that  the  defendant  is  a 
non-resident  of  the  state,  and  has  no  attorney  of  record, 
and  service  of  summons  cannot  be  made  on  the  defend- 
ant in  this  state.  The  plaintiff  therefore  asks  the  court 
to  designate  the  county  in  which  service  may  be  made  by 
publication. 

Section  61  of  the  code  provides  that:  *' Actions  for 
the  following  causes  must  be  brought  in  the  county  in 
which  the  subject  of  the  action  is  situated,  except  as  pro- 
vided in  section  fifty-two.  First.  For  the  recovery  of  real 
property,  or  of  an  estate  or  interest  therein.  Second. 
For  the  partition  of  real  property.  Third.  For  the  sale 
of  real  property  under  a  mortgage,  lien,  ot  other  incum- 
brance or  charge." 

Section  77  provides  that :  *'  Service  may  be  made  by 
publication  in  either  of  the  following  cases:  First,  In 
actions  brought  under  the  fifty-first  section  of  the  code, 
when  any  or  all  of  the  defendants  reside  out  of  the 
state,"  etc. 

Section  79  provides  that :  "  The  publication  must  be 
made  four  consecutive  weeks  in  some  newspaper  printed 
in  the  county  where  the  petition  is  filed,"  etc. 

Section  684  provides  that :  "  The  proceedings  to  obtain 
such  reversal,  vacation,  or  modification,  shall  be  by  peti- 
tion, to  be  entitled  a  "  petition  in  error,"  filed  in  a  court 
having  power  to  make  such  reversal,  vacation,  or  modifi- 
cation, setting  forth  the  errors  complained  of,  and  there- 
upon a  summons  shall  issue  and  be  served,  or  publication 
made,  as  in  the  commencement  of  an  action,"  etc. 

Publication  is  to  be  made  in  the  county  in  which  the 
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petition  is  filed.  The  petition  in  error  in  this  case  being 
filed  in  Lancaster  county,  the  service  by  publication  will 
be  made  in  that  county.  It  is  therefore  ordered  thai 
service  by  publication  be  made  for  four  successive  weeks 
in  the  State  Journal  of  Lincoln. 

Obdeb  AoOOBDINaLY. 


Alice  Loosemore,  plaintiff  in  errob,  v.  William  Smith 
and  others,  defendants  in  error. 

1.  Probating*  Will:  jurisdiction  of  county  court.  The 
county  conrt  has  original  jurisdiction  in  the  probate  of  a  will, 
and  its  order  admitting  a  will  to  probate  is  conclusive,  unless 
by  a  direct  proceeding,  by  appeal,  or  otherwise,  it  is  reversed. 

2.    :    JURISDICTION  OF  DISTRICT  COURT.    The  district  court 

has  no  original  Jurisdiction  to  set  aside  a  will  or  the  probate  of 
the  same. 

Error  to  the  district  court  for  Otoe  county.  Heard 
below  before  Pound,  J. 

Watson  dt  Wodehouse,  for  plaintiff  in  error. 

Edwin  F.  Warren  and  F.  E.  Brotvn,  for  defendants  in 
error. 

Maxwell,  J. 

This  is  a  petition  in  equity  to  set  aside  the  will  of  one 
Thomas  Smith,  deceased,  which  will  was  admitted  to  pro- 
bate in  the  county  court  of  Otoe  county,  on  the  Slst  day  of 
December,  1879.  The  question  to  be  determined  is,  is  the 
probate  of  a  will  conclusive  in  the  absence  of  a  statute 
authorizing  the  filing  of  a  petition  in  equity  to  set  ii 
aside  ?  In  other  words,  in  the  absence  of  a  statute  con- 
ferring authority,  has  the  district  court  original  jurisdic- 
tion  in  such  case  ? 
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Section  143  of  chapter  28,  Gomp.  Statutes,  entitled 
Decedents,  provides  that :  '^  No  will  shall  be  e£fectual  to 
pass  either  real  or  personal  estate,  unless  it  shall  have 
been  duly  proved  and  allowed  in  the  probate  court  as  pro- 
vided in  this  xjhapter,  or  on  appeal  in  the  district  court, 
and  the  probate  of  the  will,  of  real  or  personal  estate,  as 
above  mentioned,  shall  be  conclusive  as  to  its  due  execu- 
tion." 

In  the  case  of  Tarver  v.  Tarver,  9  Peters,  174,  it  was 
held  that  an  original  bill  would  not  be  sustained  on  an  al- 
legation that  the  probate  of  the  will  was  void ;  that  if  any 
error  was  committed  in  admitting  the  will  to  probate  it 
should  have  been  corrected  on  appeal.  To  the  same 
eflfect  is  the  Broderick  will  case.    21  Wall.,  504. 

In  Bumstead  v.  Reed,  81  Barb.,  661,  it  was  held  that 
where,  upon  an  application  to  a  surrogate  for  probate  of 
a  will  and  for  letters  testamentary  thereon,  the  residence 
of  the  testator  at  the  time  of  his  death,  in  the  county  of 
such  surrogate,  is  plainly  averred  in  the  petition,  and  is 
not  in  any  way  controverted,  but  is  substantially  ad- 
mitted by  all  the  parties  interested  in  said  bill,  and  is 
practically  established  by  suflBcient  evidence,  as  a  fact, 
by  that  tribunal,  that  court  has  jurisdiction  of  the  case ; 
its  determination  is  conclusive  as  to  the  validity  and 
probate  of  the  will,  and  cannot  be  examined  or  assailed 
in  any  collateral  proceeding,  or  in  any  other  tribunal  of 
original  jurisdiction. 

In  Matter  of  will  of  Warfield,  22  Cal.,  51,  it  was  held 
that  where  the  probate  court  acquires  jurisdiction  to 
probate  a  will  by  the  presentation  to  it  of  a  proper  peti- 
tion for  that  purpose,  and  the  publication  of  notice  of  the 
time  of  proving  the  will,  and  afterwards  in  such  proceed- 
ing admits  the  will  to  probate,  its  determination  is  final, 
except  upon  a  direct  proceeding  by  appeal,  or  otherwise, 
to  reverse  it,  and  cannot  be  questioned  collaterally.  To 
the  same  effect  is  Rogers  v.  King,  Id.,  71.      State  v. 
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McGlynn,  20  li,  283.  Castro  v.  Richardson,  18  Id.,  478. 
Telford  v.  Barney,  1 G,  Greene,  576.  Singletonv.  Singleton, 
8  B.  Mon.,  840.  Hughey  v.  SidweU,  18  Id,,  259.  TabhoU 
t;.  Berry,  10  Id.,  478.  Jourden  v.  Meier,  81  Mo.,  40. 
P&plin  V.  Hawke,  8  N.  H.,  124.  HiU  v.  Bwrger,  10  How. 
Pr.,  264. 

The  statutes  of  a  number  of  the  states  provide  for 
commencing  an  original  action  within  a  limited  period, 
for  the  purpose  of  establishing  the  invalidity  of  a  will, 
but  we  have  no  such  statute,  and  under  our  law  an  order 
admitting  a  will  to  probate  is  conclusive,  unless  an 
appeal  is  taken  to  the  district  court  as  provided  in  sees. 
42  and  48  of  the  probate  law.  [Comp.  Stat.,  210].  This 
being  an  original  action,  and  the  district  court  having 
no  jurisdiction  in  such  case,  its  judgment  dismissing  the 
case  must  be  affirmed. 

Judgment  Affirmed. 
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J.  0.  Wescott,  plaintiff  in  error,  v.  David  Archer,  db-  1^  ^ 

FENDANT  IN  ERROR. 

1.  Attachment:  ^ssuiNa  summons.  Where  the  real  estate  of  a 
debtor  is  levied  upon  under  an  attachment,  and  an  affidavit  is 
filed  stating  that  he  i«  a  non-resident,  and  service  of  summons 
cannot  be  made  upon  him  in  the  state,  no  summons  need  be 
issued. 

2.    :    SERVICE  BY  PUBLICATION.    Where  an  attachment  is 

levied  upon  the  real  estate  of  anon-resident,  and  service  of  sum- 
mons is  not  made  upon  him,  the  court  possesses  no  x>ower  to 
render  judgment  against  him  and  order  a  sale  of  his  property 
to  satisfy  the  same,  unless  publication  has  been  made  as  re- 
quired by  law,  and  the  notice  should  contain  a  description  of 
the  property  attached. 

3.  Proof  of  Publication.  The  publisher  of  a  newspaper,  or  any 
one  acquainted  with  the  facts,  may  make  proof  of  publication. 
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Erbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Harwood  dt  Ames,  for  plaintiff. 

W.  J.  Lamh  (H.  H.  Wilson  with  him)  for  defendant. 

Maxwell,  J. 

This  is  an  action  of  ejectment.  Judgment  was  ren* 
dered  in  favor  of  the  defendant  in  the  court  below.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error.  It  appears  from  the  record  that  one  Emma  L* 
Wright  is  the  common  source  of  title  of  the  plaintiff  and 
defendant,  and  that  on  the  15th  day  of  March,  1879,  she 
conveyed  the  premises  in  controversy  to  the  plaintiff ;  that 
on  the  16th  day  of  August  of  that  year,  Sampson,  Wil- 
kinson &  Go.  commenced  an  action  against  the  plaintiff, 
in  the  district  court  of  Lancaster  county,  to  recover  the 
sum  of  $140.40,  and  caused  the  lands  in  dispute  to  be 
attached;  that  afterwards  judgment  was  rendered  in 
said  action,  and  the  lands  in  controversy  sold  to  one 
Hume ;  that  said  sale  was  confirmed,  and  a  deed  made 
by  the  sheriff  to  said  Hume,  who  afterwards,  by  his 
attorney  in  fact,  conveyed  to  the  defendant. 

It  is  conceded  that  the  plaintiff  was  a  non-resident  of 
the  state,  and  that  service  of  summons  could  not  be 
made  upon  him ;  that  a  sufficient  affidavit  for  an  attachr 
ment  was  duly  filed ;  and  that  all  the  proceedings  in  that 
action  are  regular  except  that  no  summons  was  issued 
for  the  plaintiff  in  error  (defendant  below);  and  it  is 
claimed  that  the  notice  of  publication,  and  the  proof  of 
the  same,  are  insufficient.  When  a  defendant  is  a  non- 
resident of  the  state,  and  service  of  summons  cannot  be 
had  upoii  him  therein,  no  summons  need  be  issued,  as 
the  law.does  not  require  a  vain  thing. 

It  is  very  strenuously  insisted  by  the  defendant  in 
error,  that  even  if  we  find  the  notice  so  defective  as  to  be 
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invalid,  that  no  notice  was  necessary  to  authorize  the 
court  to  render  a  valid  judgment  in  an  action  by  attach- 
ment, where  the  object  is  to  subject  the  property  attached 
to  the  payment  of  the  judgment. 

In  the  case  of  Paine  v.  Moreland,  15  Ohio,  485,  the 
action  was  ejectment.  The  defendant  claimed  title 
under  a  sheriff*s  deed,  made  in  pursuance  of  a  sale 
under  the  attachment,  no  notice  having  been  given.  The 
court  held  that  the  proceedings  were  not  void,  but  void- 
able. In  the  opinion  it  is  assumed  that  because  the 
statute  gives  the  court  the  right  to  sell  perishable  property, 
it  therefore  has  the  right  to  dispose  of  property  without 
notice,  whether  it  is  perishable  or  not.  The  court  over- 
looks the  fact  that  the  only  reason  a  court  is  authorized 
to  sell  perishable  property  is  because  the  property  being 
taken  out  of  the  custody  of  the  debtor  and  placed  in  the 
custody  of  the  law,  therefore  the  court,  for  the  purpose  of 
caring  for  the  property,  is  a  bailee,  and  it  is  its  duty  to 
see  that  the  property  is  not  lost  or  destroyed.  The  right 
to  sell  the  property  in  such  case  grows  out  of  the  care 
that  the  law  exercises  for  the  protection  of  the  property 
or  its  proceeds  for  the  benefit  of  the  party  entitled  to  the 
same,  and  not  from  any  authority  to  condemn  the  title, 
and  divest  the  title  from  the  owner  thereof  without  giving^ 
him  opportunity  to  be  heard.  The  language  of  the 
statute  is :  ''The  court  shall  make  proper  orders  for  the 
preservation  of  the  property  during  the  pendency  of  the 
suit.  It  may  direct  a  sale  when,  because  of  its  perish- 
able nature,  or  the  costs  of  keeping  it,  a  sale  will  be  for  the 
benefit  of  tJie  parties"  Comp.  St.,  558.  The  object  is  to  pre- 
vent loss  as  far  as  possible,  and  not  to  determine  whois 
entitled  to  the  proceeds  of  the  sale.  But  the  authority  to 
sell  perishable  property  would  confer  no  right  to  sell 
property  as  such  that  clearly  was  not  perishable,  such  as 
real  estate,  and  a  judgment  of  that  kind  would  be 
void. 
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But  a  logical  deduction  from  the  opinion  of  the  court  in 
the  case  cited  is,  that  if  the  court  decided  that  real  estate — 
wild  land — was  perishable  property,  and  therefore  ordered 
a  sale  of  the  same  before  judgment,  the  sale  would  be  a 
mere  irregularity,  and,  if  not  reviewed  on  error,  would  be 
valid.  It  is  said  the  court  acquires  jurisdiction  by  its 
own  process ;  that  the  writ  draws  the  person  or  thing 
within  the  power  of  the  court ;  and  that  this  confers  jur- 
isdiction. That  is  true  in  all  cases  where  the  process  of 
the  court  has  been  legally  served  upon  the  defendant,  but 
it  is  not  correct  if  it  is  sought  to  condemn  the  property  of 
a  party  without  a  hearing.  To  hold  that  a  court,  by  the 
simple  levying  of  its  process  upon  the  property  of  a 
debtor,  may  then  proceed  without  notice  to  render  judg- 
ment against  such  debtor,  and  sell  his  property  to  satisfy 
the  same,  is  to  hold  that  the  constitutional  guaranty, 
that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law,is  of  no  effect.  Can  it  be  said  that  a 
party  whose  property  has  thus  been  condemned  has  had 
his  day  in  court  ?  The  fallacy  of  the  reasoning  in  such 
case  is  in  saying  that  because  the  property  was  under 
the  control  of  the  court,  it  therefore  had  authority  to  rai- 
der judgment  against  the  defendant  and  sell  his  prop- 
erty to  satisfy  the  same. 

Suppose  the  defendant  was  a  resident  of  the  state,  and 
an  attachment  was  secretly  issued  out  of  the  district  court 
and  levied  upon  his  property,  but  no  service  had  upon  him, 
could  the  court  proceed  to  find  that  he  was  a  non-resi- 
dent of  the  state,  and  thereupon  proceed  to  render  judg- 
ment against  him  and  order  his  property,  taken  under  the 
attachment,  tobe  sold  ?  If  the  doctrine  laididown  in  the  case 
of  Paine  t\  Moreland  and  cases  following  it,  is  correct,  it 
could  do  so,  because  the  court  had  acquired  jurisdiction  by 
the  attachment  of  the  debtor's  property.  How  can  it  be  said 
that  a  court  has  authority  to  hear  a  cause,  unless  the  par- 
ties to  be  affected  are  before  the  court,  either  by  appear- 
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ance,  or  by  actual  or  constructive  service  ?  If  there  is  no 
action  against  a  party,  there  can  be  no  condemnation  of 
his  property;  and  where  there  is  no  appearance,  no 
action  can  proceed  to-  judgment  without  actual  or  con- 
structive service  upon  the  defendant.  The  attachment  is 
merely  for  the  purpose  of  retaining  the  property  in  the 
custody  of  the  law  until  it  is  determined  whether  the 
plaintiff  is  entitled  to  recover. 

If  a  plaintiff  can  commence  an  action  by  attachment 
against  a  non-resident,  cause  his  property  to  be  levied 
upon  and  sold  without  giving  him  an  opportunity  to  ap- 
pear and  defend  the  action,  a  wide  door  will  be  opened 
for  the  perpetration  of  fraud,  and  the  court  become  the 
instrument  for  its  accomplishment.  A  plaintiff  with  a 
valid  cause  of  action  has  nothmg  to  fear  from  the  publi- 
cation of  notice,  while  a  court  with  proof  of  proper  ser- 
vice on  file  has  the  assurance  that  the  law  has  been  com- 
plied with,  and  that  it  is  not  being  used  as  a  medium  to 
unjustly  deprive  a  party  of  his  property.  We  hold, 
therefore,  that  where  an  attachment  is  levied  upon  prop- 
erty, and  there  is  no  personal  service,  there  must  be  a 
service  by  publication  to  give  the  court  jurisdiction, 
and  no  judgment  is  valid  without  such  notice.  King  v. 
Harrington,  14  Mich.,  532.  Miller  v.  Babcock,  29  Mich., 
526.    Anderson  v.  Cobum,  27  Wis.,  558. 

Such  notice  should,  in  some  way,  describe  the  property 
attached.  If  real  estate  is  taken,  it  should  be  described 
in  such  manner  as  to  identify  it.  The  object  is  public- 
ity, and  this  can  best  be  obtained  by  an  accurate  descrip- 
tion of  the  property  levied  upon.  The  notice  in  this  case 
is  wholly  defective  in  this  regard,  there  being  no  attempt 
to  describe  the  property  attached. 

The  notice  is  also  defective  in  not  being  intelligible, 
many  of  the  words  being  but  little  better  than  blanks. 

Objection  is  made  to  the  proof  of  publication.  The 
affidavit  was  made  by  the  publisher  of  the  Lincoln  Globe, 
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and  this  is  sofficieut,  under  oar  statute,  as  any  person 
knowing  the  facts  may  make  the  proof.  And  where  a 
<;ompetent  person  makes  an  unequivocal  oath  of  the  fact, 
he  will  be  presumed  to  possess  the  knowledge  necessary 
to  make  it. 

For  the  reason  that  no  valid  notice  of  the  pendency  of 
the  action  under  the  attachment,  by  describing  the  prop- 
erty attached,  was  given,  the  judgment  is  reve]:sed  and 
<3ause  remanded  for  further  proceedings. 

Bevebsed  and  Bemanded. 

Lake,  Gh.  J.,  dissenting. 

Upon  the  main  branch  of  this  case,  I  find  myself  un- 
able to  concur  in  the  foregoing  opinion.  The  conclusion 
therein  arrived  at,  that  the  judgment  is  void,  for  the  sim- 
ple reason  that  the  published  notice  of  the  bringing  of 
the  suit  was  "defective"  in  the  omission  of  a  "descrip- 
tion of  the  property  levied  upon,"  is  to  my  mind  a  novel 
one,  and  unsupported  by  any  adjudged  case  under  a 
statute  similar  to  our  own  to  which  our  attention  has  been 
called.  It  is,  as  I  think,  unfounded  in  reason,  and  does 
violence  not  only  to  the  plain  language  of  our  attachment 
law,  but  also  to  the  previous  ruling  of  this  court,  upon 
precisely  the  same  question. 

The  infirmity  in  the  position  taken  by  the  majority  of 
the  court  is  radical.  It  lies  in  the  unwarranted  assmnp- 
tion  that  the  notice  in  question  was  what  gave  the  court 
its  jurisdiction  over  the  attached  property.  To  show 
that  this  assumption  is  not  sanctioned,  I  will  refer  to 
some  of  the  provisions  of  our  attachment  law  bearing 
upon  the  question. 

And,  first,  sec.  198  of  the  civil  code,  provides  that : 
"The  plaintifiF  in  a  civil  action  for  the  recovery  of  money 
may,  at  or  after  the  commencement  thereof,  have  an  at- 
tachment against  the  property  of  the  defendant,  and 
upon  the  groimds  herein  stated,"  etc.  One  of  the  grounds 
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stated  is:  ''When  the  defendant,  or  one  of  several  de- 
fendants, is    *    *    *    *    a  non-resident  of  this  state." 

Sec.  199  provides  that.:  "An  order  of  attachment  shall 
be  made  by  the  clerk  of  the  court  in  which  the  action  is 
brought,  in  any  case  mentioned  in  the  preceding  section, 
when  there  is  filed  in  his  office  an  affidavit  of  the  plain- 
tiff, his  agent,  or  attorney,  showing :  First.  The  nature 
of  the  plaintiff's  claim.  Second.  That  it  is  just.  Third. 
The  amount  which  the  affiant  believes  the  plaintiff  ought 
torecover*  Fourth.  The  existence  of  some  one  of  the 
grounds  enumerated  in  the  preceding  section.'' 

Sec.  205  is  mandatory  to  the  sheriff,  who,  upon  receiv- 
ing the  order  of  attachment,  must  serve  it  "without  de- 
lay" by  a  seizure  of  the  property  when  that  is  pos- 
sible. Where  the  property  attached  is  real  estate,  he 
must  "leave  with  the  occupant  thereof,  or,  if  there  be  no 
occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the 
order."  But,  if  it  be  personal  property,  and  accessible, 
"he  shall  take  the  same  into  his  custody,  and  hold  it  sub- 
ject to  the  order  of  the  court."  This  done,  the  property 
so  seized  is  in  custodia  legis,  for  ^ec.  212  in  express  terms 
provides  that :  "An  order  of  attachment  binds  the  prop- 
erty attached  from  the  time  of  service ;"  and,  sec.  218, 
that :  "  The  court  shall  make  proper  orders  for  the  pre- 
servation of  the  property  during  the  pendency  of  the  suit," 
even  to  the  extent  of  directing  its  sale,  "when,  because  of 
its  perishable  nature,  or  the  cost  of  keeping  it,  a  sale  will 
be  for  the  benefit  of  the  parties." 

Now,  by  the  light  of  these  provisions,  is  it  not  manifest 
that  the  jurisdiction  of  a  court  over  attached  property, 
under  our  statute,  depends,  not  upon  a  notice  to  the  de- 
fendant of  the  pendency  of  the  action,  by  summons,  or 
by  publication,  but  upon  the  fact  of  a  proper  affidavit 
having  been  filed  for  the  issuing  of  the  order  under  which 
it  was  seized  ?  Can  property  be  so  bound,  and  subjected 
to  such  orders,  and  still  the  court  be,  as  my  brethren 
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hold,  without  jurisdiction  over  it  ?  Can  the  court  by  an 
interlocutory  order  direct  the  sale  of  attached  property, 
for  any  reason,  without  the  assent  of  the  owner,  whereby 
the  title  may  be  transferred  from  him  to  the  purchaser, 
and  this  without  possessing  any  jurisdiction  over  it? 
Surely  not.  If  the  right  to  exercise  such  powers  over  the 
property  of  a  debtor  be  not  jurisdiction,  what  is  it  ?  Web- 
ster's definition  of  the  word  jurisdiction,  when  used  with 
reference  to  judicial  power  is,  ''the  right  of  administer- 
ing justice  through  the  laws,  by  the  means  which  the 
laws  have  provided  for  that  purpose."  It  seems  to  me 
that  the  authority  given  to  courts  over  attached  property 
from  the  time  of  its  seizure,  independently  of  whether 
jurisdiction  over  the  person  of  the  defendant  has  been 
acquired  or  not,  falls  clearly  within  this  definition. 

The  majority  of  the  court  seem  to  have  forgotten  that, 
in  an  attachment  case,  the  jurisdiction  may  be  twofold — 
that  over  the  person,  and  that  over  the  property  seized — 
and  that  neither  one  is  really  dependent  upon  the  other. 
Over  the  person  jurisdiction  can  be  required  only  by  the 
service  of  a  summons,  or  a  voluntary  appearance ;  while 
over  the  property  it  is  obtained  by  an  actual  seizure,  un- 
der a  writ  lawfully  issued. 

It  is  conceded  in  the  opinion  of  the  court,  prepared  by 
my  brother  Maxwell,  "that  a  sufficient  afl&davit  for  an 
attachment  was  duly  filed,  and  that  all  the  proceedings, 
save  the  published  notice  to  the  defendant,  were  regular." 
This  concession,  as  I  think,  is  fatal  to  the  conclusion  to 
which  the  court  has  come.  It  shows  conclusively  that 
there  was  good  ground  for  issuing  the  order  of  attach- 
ment, and  that  the  property  was  lawfully  seized  and 
brought  within  the  control  of  the  court.  It  establishes, 
beyond  all  cavil,  that  the  property  was  in  the  custody  of 
the  law,  and  subject  to  the  orders  of  the  court  respecting  it. 
This  being  so,  while  those  orders  may  have  been  erroneous, 
and  therefore  voidable,  they  very  clearly  were  not  void. 
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My  associates,  however,  concede  that  the  court,  with- 
out the  knowledge  of  the  defendant,  could  sell  perishable 
property,  but  contend  that  it  had  no  authority  "to  sell 
property,  as  such,  that  clearly  was  not  perishable,"  But 
why  not,  pray  ?  The  statute  before  quoted  provides  that 
a  Bale  may  be  ordered  when  the  property  is  perishable, 
or  when  the  expense  of  keeping  it  may  be  great,  and  a 
present  sale  beneficial.  But  who  is  to  determine  the 
existence  of  the  facts  on  which  the  right  to  make  the  or- 
der to  sell  depends  ?  Why  the  very  court  under  whose 
control  the  property  is.  But  suppose  the  court  should 
commit  a  palpable  error  in  this  respect,  and  order  a  sale 
of  property  which  was  neither  perishable,  nor  the  cost  of 
keeping  it  considerable,  would  the  sale  therefore  be  a  nul- 
lity? According  to  the  reasoning  in  the  opinion  of  the 
majority  of  the  court,  where  the  ground  is  taken  that  the 
jurisdiction  to  sell  depends  upon  the  perishable  char- 
acter of  the  property,  and  not  upon  a  seizure  under  a  law- 
ful writ,  it  would.  I  believe,  however,  that  the  sale  would 
be  valid,  and  that  the  purchaser  would  take  a  good  title 
under  it.  As  was  said  by  this  court  in  CroweU  v.  John- 
son, 2  Neb.,  146.  "The  court  had  acquired  jurisdictioa 
of  the  property  hy  the  levy  of  the  order  of  attachment  there- 
on.  The  necessary  aflBdavit  for  the  attachment  had  been 
filed,  and  order  duly  issued  and  levied,  whereby  the  prop- 
erty of  the  debtor  was  taken  from  him,  and  placed  in  the 
custody  of  the  law."  This  done,  the  fact  that  it  was  pos- 
sible for  the  court  to  commit  errors  respecting  it,  or  that 
it  may  have  done  so,  could  not  have  the  effect  to  over- 
throw the  jurisdiction  thus  acquired. 

And  the  same  i^true  of  the  subsequent  notice  published 
to  the  absent  defendant.  Being  beyond  the  jurisdiction 
of  the  court,  although  his  properly  was  within  it,  he  wa&^ 
entitled  to  such  notice  as  the  statute  provided  should  be 
given,  but  only  because  the  statute  required  it,  it  being  a 
proceeding  in  rem.  There  is  nothing  in  the  nature  of 
23 
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such  proceedings  that  renders  the  publication  of  a  notice 
essential,  and  the  legislature  could,  doubtless,  dispense 
with  it  altogether  if  they  should  see  fit  to  do  so.  In  the 
case  last  cited  this  court  expressly  held  that  although  the 
published  notice  failed  to  conform  to  the  requirements 
of  the  statute,  the  proceeding  was  not  for  that  reason 
void,  but  only  voidable.  "It  may  be  reversed  in  a  pro- 
ceeding instituted  for  that  purpose,  but  it  cannot  be  as- 
sailed collaterally." 

Drake,  in  his  work  on  Attachment,  section  437,  says 
upon  this  subject :  "This  notice  is  not  necessary  to  give 
the  court  jurisdiction  of  the  action.  *  *  *  ♦  Whether 
a  court  has  jurisdiction  of  any  particular  proceeding  is 
determined  by  establishing  its  authority  to  take  the  first 
step  therein.  *  *  *  *  When,  therefore,  in  an  at- 
tachment cause  the  ground  required^by  statute  has  been 
laid  for  the  issue  and  execution  of  the  process,  and  the 
process  has  been  issued  and  executed,  the  jurisdiction  of 
the  court  has  attached.  If  this  ground  be  not  laid,  there 
is  no  right  to  take  the  first  step,  and  that  and  all  subse- 
quent ones  are  void.  When,  however,  jurisdiction  has 
been  attained,  the  subsequent  proceedings  must  conform 
to  the  law  in  order  to  make  the  action  of  the  court  effect- 
ual. Want  of  such  conformity  will  be  error,  and,  there- 
fore, good  ground  for  reversing  the  judgment  of  the  court ; 
but  it  wiU  not  make  the  proceedings  void.^* 

Applying  the  law  thus  clearly  set  forth  to  the  case  un- 
der consideration,  it  is  very  clear  to  my  mind  that  the 
judgment  of  the  court  below  should  be  affirmed.  The 
ground  for  the  "Jirst  step''  was  well  "laid"  by  the  filing  of 
the  necessary  affidavit ;  the  process  of  the  court — ^the  order 
of  attachment — was  duly  issued  and  the  property  seized. 
This  gave  the  court  jurisdiction.  I  see  no  reason  for  dis- 
regarding the  former  decisions  of  this  court,  especially 
when  in  harmony  with  those  of  other  states  under  stat- 
utes similar  to  ours.  See  Drake  on  Attachment^  section 
448,  and  cases  cited. 
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StATB  of  NeBBABEA^  plaintiff  IK  EBROB,  Y.  JaOE  PaGE^ 
DEFENDANT   IN   ERBOB. 

Bin  of  exceptions  on  part  of  State.  A  proseoating  atk>mey 
presenting  a  bill  of  exceptions  to  the  supreme  court  under  the 
provisions  of  section  483  of  the  criminal  code,  must  obtain  leave 
of  court  to  file  the  same. 

Application  by  district  attorney  for  leave  to  file  papers 
in  above  entitled  cause. 

By  the  Co.ubt. 

The  question  to  be  determined  in  this  case  is,  whether  a 
prosecuting  attorney  may,  as  of  course,  file  in  this  court  a 
bill  of  exceptions  taken  under  the  provisions  of  section 
488  of  the  criminal  code,  or  whether  he  must  first  obtain 
leave  of  this  court  to  file  the  bill. 

Section  515  of  the  criminal  code  provides  that:  "The 
prosecuting  attorney  may  present  to  the  supreme  court 
any  bill  of  exceptions  taken  under  the  provisions  of  sec- 
tion 483,  and  apply  for  permission  to  file  it  with  the  clerk 
thereof  for  the  decision  of  such  court  upon  the  points 
presented  therein ;  but  prior  thereto  he  shall  give  reason- 
able notice  to  the  judge  who  presided  at  the  trial  in  which 
the  bill  was  taken,  of  his  purpose  to  make  such  applica- 
tion, and  if  the  supreme  court  shall  allow  such  bill  to  be 
filed,  such  judge  shall  appoint  some  competent  attorney 
to  argue  the  case  against  the  prosecuting  attorney,  which 
attorney  shall  receive  for  his  services  a  fee  not  exceeding 
$100,  to  be  fixed  by  such  court,  to  be  paid  out  of  the 
treasury  of  the  county  in  which  such  bill  was  taken." 

Section  516  provides  that :  "If  the  supreme  court  shall 
be  of  the  opinion  that  the  question  presented  should  be 
decided  upon,  they  shall  allow  the  bill  of  exceptions  to  be 
filed,  and  render  a  decision  thereon." 

The  exceptions  presented  in  this  case  are  not  in  the 
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form  of  a  bill  of  exceptions,  but  are  part  of  the  records 
in  the  case,  being  a  plea  in  abatement  of  the  defendant 
to  an  indictment  against  him.  But  we  think  the  case^ 
oomes  within  the  provisions  of  section  488,  as  the  object 
of  that  provision  is  to  determine  the  law  to  govern  in  any 
similar  case  then  pending,  or  which  may  thereafter  arise* 
The  case  therefore  falls  within  the  provisions  of  section 
615,  and  leave  of  court  must  be  obtained  to  allow  such 
bill  to  be  filed.  The  sections  above  quoted  are  copied 
from  the  statutes  of  Ohio,  and  in  that  state  leave  seema, 
to  be  required.  This  was  the  rule  in  civil  actions  in  this 
state  until  the  constitution  of  1875  gave  the  right  of  review- 
in  that  class  of  cases. 

The  questions  presented  by  the  record  seem  to  be  of 
sufficient  importance  to  be  reviewed  in  this  court.  Leave 
is  therefore  given  to  file  the  case. 


la  8M 

IS    52i 

rii~386j  The   County  of  Washinoton,   plaintiff  in  error,  v. 
r«  tSI      L.  E.  Fletcher,  defendant  in  error. 

Constitutional  Law:  refunding  taxes.  The  act  which  took 
eflfect  February  20tli,  1879,  for  the  repayment  of  taxes  levied  on 
school  lands,  the  legal  title  of  which  is  in  the  state,  is  not  in 
conflict  with  the  constitution. 

Error  to  the  district  court  for  Washington  county. 
Tried  below,  before  Savage,  J. 

Jesse  T,  Davis  and  J,  C  Coiuin,  for  plaintiff  in  er- 
ror. 

L.  W.  Osbom,  for  defendant  in  error. 

Maxwell,  J. 

In  1879  the  defendant  presented  a  claim  to  the  board 
of  county  commissioners  of  Washington  county  for  taxes 
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paid  by  him  upon  certain  school  lands  in  that  county 
purchased  by  him  from  the  state.  The  lands  seem  to 
have  been  purchased  from  the  state  in  1869,  and  the  legal 
title  is  still  in  the  state.  The  commissioners  rejected  his 
claim.  •  On  appeal  to  the  district  court  judgment  was 
rendered  in  his  favor  for  the  sum  of  $209.90.  The  county 
brings  the  cause  into  this  court  by  petition  in  error. 

The  county  has  filed  no  answer  or  other  pleading  set- 
ting up  any  defense. 

The  action  is  brought  under  the  provisions  of  the  "Act 
to  provide  for  the  repayment  of  moneys  paid  as  taxes  on 
lands,  the  title  of  which  rests  in  the  state,  by  persons 
holding  said  lands  under  contract  of  sale  or  by  lease," 
which  took  eflFect  February  20,  1879.  The  act  reads  as 
follows : 

"  Whereas,  in  the  different,  counties  of  the  state  of  Ne- 
braska, there  are  many  persons  holding  school  lands  un- 
der contract  of  sale  or  under  lease  from  the  state  of  Ne- 
braska, the  title  to  said  lands  being  now  vested  in  the 
state ;  and  whereas,  said  school  lands  have  not  been  and 
are  not  now  taxable  for  any  purpose  whatever,  there- 
fore— 

"  Be  it  enacted  by  the  legislature  of  the  state  of  Ne- 
braska : 

"Section  1.  That  money  heretofore  received  by  the 
county  treasurers  of  the  several  counties  within  the  state 
of  Nebraska,  on  account  of  taxes  levied  on  lands,  the  title 
to  which  rests  in  the  state  of  Nebraska,  from  persons 
holding  said  lands  under  contract  of  sale  or  lease,  shall 
be  repaid  without  interest  to  persons  who  have  paid  the 
;Bame,  their  heirs,  executors,  or  assigns. 

"Sec.  2.  That  said  moneys  shall  be  repaid  by  the  re- 
spective county  treasurers,  on  orders  in  that  behalf  made 
by  the  county  commissioners  of  the  respective  counties. 

"Sec.  8.  That  no  order  shall  be  made  by  the  county 
commissioners  of  any  county  for  the  repayment  of  money 
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paid  as  aforesaid  into  the  treasury  except  upon  the  pro- 
duction of  a  receipt  from  the  treasurer  of  the  county, 
acknowledging  the  payment  of  money  as  taxes  aforesaid, 
oil  lands  owned  hy  the  state  of  Nebraska. 

"Sec.  4.  The  county  commissioners  of  any  county 
whose  school  lands  have  been  wrongfully  taxed,  and  the 
taxes  have  not  yet  been,  paid,  shall  order  the  county 
treasurer  to  cancel  the  same." 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  law 
above  quoted  is  in  conflict  with  sections  1,  2,  8,  and  4,  of 
article  10  of  the  constitution,  which  read  as  follows : 

"Section  1.  The  legislature  shall  provide  such  revenue 
as  may  be  needful  by  levying  a  tax  by  valuation  so  that 
every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her,  or  its  property  and  fran- 
chises, the  value  to  be  ascertained  in  such  manner  as 
the  legislature  shall  direct ;  and  it  shall  have  power  to 
tax  peddlers,  auctioneers,  brokers,  hawkers,  commission 
merchants,  showmen,  jugglers,  inn-keepers,  liquor  deal- 
ers, toll  bridges,  ferries,  insurance,  telegraph,  and  express 
interests  or  business,  vendors  of  patents,  in  such  manner 
as  it  shall  direct  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates." 

Section  2  provides  for  the  exemption  of  certain  prop- 
erty. Section  8  provides  for  the  redemption  of  real 
estate  sold  at  tax  sale.  Section  4  provides  that  the  leg- 
islature shall  have  **no  power  to  release  or  discharge  any 
county,  city,  township,  town,  or  district  whatever,  or  the 
inhabitants  thereof,  or  any  corporation  or  property  there- 
in, from  their  or  its  proportionate  share  of  taxes  to  be 
levied  for  state  purposes  or  due  any  municipal  corpora- 
tion, nor  shall  commutation  for  such  taxes  be  authorized 
in  any  form  whatever." 

The  chief  justice  and  the  writer,  as  members  of  the  leg- 
islature of  1865-6,  assisted  in  forming  and  submitting  to 
the  people  the  constitution  which  was  adopted  in  1866. 
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Section  2,  of  article  7,  of  that  constitution  provided  that : 
*'  The  university  lands,  school  lands,  and  all  other  lands 
which  have  been  acquired  foy  the  territory  of  Nebraska 
*  *  *  *  for  educational  or  school  purposes,  shall 
not  be  aliened  or  sold  for  a  less  sum  than  five  dollars 
per  acre."  The  object  of  this  provision  was  to  protect 
the  school  fund  and  prevent  the  sale  of  school  lands  at 
less  than  their  value.  The  act  of  1867  in  relation  to 
school  lands,  provides  for  appraising  school  lands,  and 
provides  that  they  are  to  be  offered  at  public  sale  upon 
due  notice  and  sold  to  the  highest  bidder ;  no  bids  to  be 
received  for  less  than  seven  dollars  per  acre,  nor  for  less 
than  appraised  value.  Under  this  law  large  quantities  of 
land  have  been  sold  at  very  high  prices. 

It  is  claimed,  and,  if  the  various  acts  passed  by  the  leg- 
islature to  grant  relief  to  purchasers  of  school  lands  are 
to  be  taken  as  an  indication  of  the  popular  belief  upon 
that  question,  the  opinion  generally  prevailed,  that  such 
lands  were  not  taxable,  which  fact  materially  increased 
the  price  received  for  the  lands  sold.  The  case  of  Hagen- 
btick  V,  Reed,  8  Neb.,  1,  held  that  the  revenue  law  of  1869 
included  school  lands  within  its  terms.  Undoubtedly 
school  lands  are  embraced  within  the  letter  of  that  act,  as 
section  2  provides  that  this  section  **is  intended  to  em- 
brace lands  and  lots  in  towns,  including  lands  bought 
from,  or  donated  by,  the  United  States  and  this  state,  and 
whether  bought  on  credit  or  otherwise."  There  was  no 
provision  in  the  law  for  the  sale  of  the  interest  of  the 
purchaser  as  personal  property,  and  while  a  sale  for  taxes 
could  not  divest  the  state  of  its  title,  it  had  the  effect  to 
encumber  the  title  of  such  lands  as  reverted  to  the  state,, 
and  thereby  tended  to  discourage  a  resale  of  the  same» 
This,  among  other  considerations,  doubtless,  induced  the 
legislature  to  pass  the  act  for  the  repayment  of  taxes. 

Section  6,  of  article  VIII  of  the  constitution,  requirea 
the  legislature  to  provide  for  the  free  instruction  in  the 
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schools  of  the  state  of  all  persons  between  the  ages  of  5 
and  21  years.  This  free  instruction  must  be  provided 
by  taxation,  unless  by  a  sale  of  school  lands  a  sufficient 
amount  can  be  derived  from  the  interest  on  the  gross 
amount  of  such  sales  for  that  purpose.  Hence  the  neces- 
sity of  increasing  such  sales  as  rapidly  as  the  lands  can 
be  sold  for  a  fair  price.  Every  dollar  of  interest  derived 
from  a  sale  of  such  lands  decreases  to  that  amount  the 
sum  necessary  to  be  raised  by  taxation.  It  was  clearly 
the  duty  of  the  legislature,  therefore^  by  the  enactment 
of  just  and  proper  laws,  to  encourage  such  sales  and  in- 
vite competition  in  order  that  the  best  possible  price 
could  be  obtained. 

It  will  be  conceded  that  lands  owned  by  the  state  are 
not  taxable.  May  not  the  legislature  provide  that  such 
lands  shall  not  be  taxable  until  the  state  conveys  the 
legal  title  ?  This  would  not  preclude  the  interest  of  the 
purchaser  from  being  taxed,  but  would  limit  taxation  to 
such  interest.  This  is  but  justice,  and  tends  materially 
to  enhance  the  value  of  school  lands.  If  the  legislature 
may  lawfully  exempt  the  amount  of  the  interest  of  the 
state  in  such  lands  as  have  been  sold,  but  the  title  to 
which  remains  in  the  state,  from  taxation,  may  it  not 
provide  for  the  repayment  of  taxes  levied  upon  such 
interest  ?  There  is  no  doubt  of  its  authority  to  do  so. 
The  exercise  of  such  x)ower  does  not  come  within  the  iu' 
hibition  of  the  constitution.  While  I  fully  concurred  in 
the  able  opinion  of  the  chief  justice  in  the  case  of  Hagen- 
buck  V,  Reed  as  a  correct  exposition  of  the  language  of 
the  legislature,  still  the  action  of  the  legislature  since 
that  time  in  declaring  that  school  lands  are  not  taxable, 
and  providing  for  the  repayment  of  taxes  paid  thereon,  is 
entitled  to  respectful  consideration  as  tending  to  show 
the  popular  belief  that  such  lands  were  not  taxable. 

The  act  for  the  repayment  of  taxes  was  passed  in  Fe- 
bruary, 1879,  and  an  attempt  seems  to  have  been  made 
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in  the  legislature  of  1881  to  repeal  it,  but  although  the 
bill  passed  the  senate  it  was  indefinitely  postponed  in 
the  house.  While  these  circumstances  cannot  be  con- 
sidered by  the  court  in  the  determination  of  this  case, 
they  tend  to  sustain  the  defendant's  plea  that  he  pur- 
chased under  the  belief  that  the  lands  were  not  taxable. 
There  is  a  clear  distinction  between  the  repayment  of 
taxes  levied  upon  lands  owned  by  the  state — upon  pro- 
perty which  the  taxpayer  did  not  own,  which  taxes,  in 
the  opinion  of  the  legislature,  were  unjust,  and  a  per- 
sonal gift  or  donation.  The  record  in  this  case  is 
exceedingly  meager.  There  i-s  no  copy  of  the  assess- 
ment, nor  does  it  appear  what  valuation  was  placed  upon 
the  land  in  controversy  for  any  of  the  years  for  which 
taxes  have  been  paid,  and  it  is  impossible  to  say  from  this 
record  what  taxes  have  been  included  in  the  judgment. 
In  conclusion,  we  hold  that  the  legislature  may  lawfully 
exempt  the  interest  of  the  state  in  the  school  lands  from 
taxation.  In  other  words,  if  lands  are  sold  at  a  given 
price,  and  one-tenth  of  the  purchase  price  paid,  the 
purchaser  may  be  required  to  pay  a  tax  upon  his  inter- 
est in  the  land  and  improvements,  while  the  amount 
owing  to  the  state  may  be  exempt ;  and  if  the  state  may 
thus  exempt  such  interest,  it  may  provide  for  the  repay- 
ment of  such  taxes. 

It  follows  that  the  judgment  must  be  affirmed. 

Judgment  Affirbied. 

Lake,  Ch.  J.,  dissenting. 

I  cannot  concur  with  the  majority  of  the  court  in  their 
opinion  in  this  case,  but  dissent  for  the  following 
reasons : 

They  concede  the  fact  to  be,  as  it  doubtless  is,  that 
when  the  taxes  in  question  were  levied  and  paid,  the  land 
upon  which  they  were  imposed  was  taxable.  This  con- 
cession accords  fully  with  the  unanimous  decision  of  this 
court  in  Hagenbtick  v.  Reed,  3  Neb.,  1,  which  is  still  pro- 
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fessedly  adhered  to,  although  at  the  same  time  practically 
nullified,  because,  as  expressed  in  the  above  opinion,  "the 
action  of  the  legislature  since  that  time  in  declaring  thai 
school  lands  are  not  taxable,  and  providing  for  the  re- 
payment of  taxes  paid  thereon,  is  entitled  to  respectful 
consideration,  as  tending  to  show  the  popular  belief  that 
such  lands  are  not  taxable."  Has  it,  indeed,  come  to 
this,  that  the  highest  court  in  the  state,  the  one  whose 
especial  duty  it  is,  under  the  constitution,  to  expound  the 
law  and  enforce  it,  must  conform  its  decisions,  not  to  the 
law  as  it  is,  but  to  what  ''popular  belief**  would  make  it? 

I  have  accustomed  myself  to  suppose  that  the  decisions 
of  this  court  as  to  the  meaning  and  effect  of  statutes 
were  binding  upon,  and  to  be  observed  by,  not  only 
individuals,  but  every  department  of  the  state  govern- 
ment, the  legislature  included.  But  in  this  it  seems  I  was 
mistaken.  In  the  case  of  Hagenhuck  v.  Reed,  before 
referred  to,  wherein  the  taxability  of  school  lands  sold  by 
the  state  but  not  yet  fully  paid  for  was  squarely  pre- 
sented, the  decision  was  that  they  were  taxable,  and  the 
legislature,  after  this  rule  had  been  acted  upon  for  more 
than  six  years,  in  the  act  referred  to  in  the  majority 
opinion,  under  a  "whereas,"  declare  that  such  lands 
"have  not  been,  and  are  not  now  taxable  for  any  pur- 
pose whatever,"  And  to  this  unwarrantable,  unconstitu- 
tional, and  most  offensive  assumption,  the  court  with  ex- 
ceeding humility  responds,  in  a  seeming  apology  for  its 
former  decision,  that  it  **  is  entitled  to  respectful  consid- 
eration," etc. 

Well,  the  legislature  having  succeeded  through  the 
instrumentality  of  a  "  whereas  "  in  formally  reversing 
the  settled  rule  that  these  lands  were  taxable,  and  there- 
by establishing  the  apparent  illegality  of  the  taxes  that 
had  been  collected  thereon,  an  excuse  was  afforded  for 
directing  a  repayment.  And  doubtless  some  sort  of  ex- 
cuse was  necessary,  for,  without  one,  the  scheme  of  tak- 
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ing  money  from  the  treasury  and  presenting  it,  not  as  a 
donation  to  any  of  the  various  public  uses  for  which 
money  may  be  appropriated  by  the  legislature,  but  as  a 
naked  personal  gift,  which  it  was,  might  have  been  toa 
manifestly  unconstitutional  to  have  been  carried  even  in 
that  legislature. 

But,  even  if  this  excuse  were  something  more  than 
mere  pretext,  which,  however,  it  is  not,  still  I  could  not 
admit  that  the  legislature  had  the  constitutional  right  to 
impose  the  burden  of  repayment  wholly  upon  those 
counties  wherein  the  money  was  raided. 

These  jtaxes  were  levied  in  pursuance  of,  and  for  the 
various  purposes  specified  in  the  general  revenue  law.  A 
large  portion  was  for  state  uses  exclusively,  in  which  all 
of  the  people  of  the  state  were  equally  interested,  and  to 
which  they  were  bound  to  contribute  in  proi)ortion  to  the 
taxable  property  which  they  possessed.  Although  the 
fact  is  not  disclosed  by  the  record,  yet  it  is  but  reasona- 
ble to  presume  that,  from  time  to  time,  as  the  yearly  col- 
lections of  taxes  were  made,  the  money  was  duly  dis- 
tributed by  the  treasurer,  and  has  long  since  been 
expended  for  the  several  purposes  to  which  the  laws  de- 
voted it.  This  being  so,  I  would  like  to  know  the  princi- 
ple by  which  the  county  wherein  the  money  happened  to* 
be  collected  can  be  made  liable  for  the  portion  that  has 
gone  to  uses  other  than  its  own,  to  the  exclusion  of  all  the 
I  others.  How,  I  ask,  can  the  payment  of  a  state  debt,  or 
obligation  of  any  kind,  be  lawfully  required  of  any  less 
than  the  whole  body  of  the  people?  Suppose,  for 
instance,  that  it  were  now  proposed  to  raise  by  taxation  for  * 
exclusively  state  purposes  an  amount  equal  to  the  share 
that  the  state  has  used  of  the  taxes  realized  from  these 
school  lands,  could  the  legislature  constitutionally  levy 
the  whole  of  it  upon  one  county,  or  upon  any  number  of 
counties  less  than  the  whole  ?  Surely  no  one  will  so  con- 
tend.   But  what  is  the  difference  in  principle  between. 
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euch  an  imposition — taxation  with  a  view  to  future  ex- 
penditures— and  one  to  satisfy  an  obligation  growing  out 
of  an  expenditui  3  previously  made  ?  I  can  see  no  diflfer- 
«nce  whatever,  and  therefore  hold  that,  in  either  case, 
the  burden  should  be  laid,  and  can  only  be  laid  constitu- 
tionally, upon  the  whole  of  the  taxable  property  of  the 
Btate. 

In  support  of  my  position  on  this  point,  I  need  only 
refer  to  certain  provisions  of  the  constitution  which  bear 
directly  thereon,  and  of  the  effect  of  which  there  can  be 
no  reasonable  doubt.  Section  1,  article  IX.,  declares 
that :  "That  the  legislature  shall  provide  such  revenue  as 
may  be  needful,  by  levying  a  tax  by  valuation,  so  that 
^very  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her,  or  its  property  and  fran- 
<3hises,  the  value  to  be  ascertained  in  such  manner  as  the 
legislature  shall  direct,"  etc.  Section  4  of  the  same 
article  provides  that:  "The  legislature  shall  have  no 
power  to  release  or  discharge  any  county,  city,  township, 
town,  or  district  whatever,  or  the  inhabitants  thereof  ,  or  any 
<$orporation,  or  the  property  therein^  from  thefr  or  its  pro- 
portionate share  of  taxes  to  be  levied  for  state  purposes, 
or  due  any  municipal  corporation,  nor  shall  commutation 
for  such  taxes  be  authorized  in  any  form  whatever." 

This  language  is  mandatory ;  it  could  not  be  more  p<is- 
itive.  It  enjoins  upon  the  legislature  the  duty  of  impoa- 
ing  the  burdens  of  the  state  government  upon  all  sec-, 
tions,  and  the  people  thereof,  in  proportion  to  the  value 
of  their  taxable  property.  If  a  sum  of  money  is  to  be 
raised  for  any  state  purpose,  contribution  must  be 
required  from  all  of  the  counties  alike,  and  in  proportion 
to  the  value  of  the  taxable  property  therein,  or  these 
provisions  of  the  constitution  are  violated.  Therefore,  if 
these  moneys  could  lawfully  be  refunded  at  all,  I  am 
tslearly  of  the  opinion  that  the  portion  collected  and  used 
for  state  purposes  should  be  borne  by  the  state  at  large. 
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and  cannot  be,  constitutionally,  imposed  upon  the  county 
of  Washington  alone. 

But,  it  is  equally  clear  to  my  mind  that  the  legislature 
has  no  right  to  provide  for  the  repayment  of  these  taxes 
at  all.  As  I  have  already  shown,  they  were  lawfully 
levied  and  collected,  notwithstanding  the  incompetent 
and  unconstitutional  assertion  of  the  legislature  to  the 
contrary.  Their  payment  was  but  the  satisfaction  of  a 
just  debt  due  from  the  tax-payer  as  his  constitutional 
share  of  the  public  burdens  during  the  years  for  which 
they  were  levied,  and  from  which  the  legislature  had  "no 
power,"  in  the  language  of  the  constitution  above  quoted, 
•*to  release  or  discharge"  him.  Now,  if  there  were  no 
power  in  the  legislature  to  release  the  party  from  the 
obligation  to  make  the  payment,  with  what  reason  can  it. 
be  held  that  the  money,  when  paid,  may  be  restored  to 
him?  If  such  is  to  be  the  rule  of  construction,  if  these 
most  valuable  provisions  of  the  constitution  maybe  thus 
easily  evaded,  then  indeed  may  it  truthfully  be  said  of 
that  instrument  that,  in  its  strength,  it  is  but  "  a  rope  of 
sand." 

And  there  is  still  another  reason,  equally  strong,  why 
the  legislature  have  not  the  authority  to  compel  the 
county  to  pay  over  this  money — to  make  this  donation  ta 
the  defendant  in  error.  The  only  mode  by  which  the  nec- 
essary funds  with  which  to  do  so  can  be  obtained  is,  of 
.course,  by  taxation.  But  it  is  well  settled  that  taxation 
for  a  purely  private  purpose  is  unwarranted.  That  this 
purpose  is  private — ^that  it  is  simply  a  gift  in  no  way 
connected  with  the  public  welfare,  is  established  by  the 
fact  that  nothing  is  legally  due  from  the  county  to  him  to 
whom  the  payment  is  directed  to  be  made. 

Speaking  on  the  subject  of  taxation,  Mr.  Cooley,  in  his 
work  on  Constitutional  Limitations,  *  487,  says: 
"  Everjrthing  that  may  be  done  under  the  name  of  taxa- 
tion IB  not  necessarily  a  tax ;  and  it  may  happen  that  an 
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oppressive  burden  imposed  by  the  govemment,  when  it 
comes  to  be  carefully  scrutinized,  will  prove,  instead  of  a 
tax,  to  be  an  unlawful  confiscation  of  property,  unwar- 
ranted by  any  principle  of  constitutional  government.'* 
And  at  *  488 :  '*  An  unlimited  power  to  make  any  and 
everything  lawful  which  the  legislature  might  see  fit  to 
call  taxation,  would  be,  when  plainly  stated,  an  unlimited 
power  to  plunder  the  citizen."  And  again  at  *  490: 
'*  But  we  think  it  clear,  in  the  words  of  the  supreme  court 
of  Wisconsin,  that 'the  legislature  cannot  *  *  *  in  the 
form  of  a  tax,  take  the  money  of  the  citizen  and  give  it  to 
an  individual,  the  public  interest  or  welfare  being  in  no 
v/ay  connected  with  the  transaction.  The  objects  for 
which  money  is  raised  by  taxation  must  be  public,  and 
such  as  subserve  the  common  interest  and  well  being  of 
the  community  required  to  contribute.'  Or  as  stated  by 
the  supreme  court  of  Pennsylvania,  '  the  legislature  has 
no  constitutional  right  to  *  *  *  levy  a  tax,  or  to 
authorize  any  municipal  corporation  to  do  it,  in  order  to 
raise  funds  for  a  mere  private  purpose.  No  such  author- 
ity passed  to  the  assembly  by  the  general  grant  of  legis- 
lative power.  This-  would  not  be  legislation.  Taxation 
is  a  mode  of  raising  revenue  for  public  purposes.  When 
it  is  prostituted  to  objects  in  no  way  connected  with  the 
public  interest  or  welfare,  it  ceases  to  be  taxation 
and  becomes  plunder.  Transferring  money  from  the 
owners  of  it  into  the  possession  of  those  who  have  no 
title  to  it,  though  it  be  done  under  the  name  and  form  of 
a  tax,  is  unconstitutional  for  all  the  reasons  which  forbid 
the  legislature  to  usurp  any  other  power  not  granted  to 
them.' "  See  also  Freeland  v.  Hastings,  10  Allen,  570. 
Morford  v.  Unger,  8  Iowa,  82.  Brodhead  v.  Milwaukee, 
19  Wis.,  624.  SharpUss  v.  Mayor,  dc,  21  Penn.  St.,  147. 
Bristol  V.  Johnson,  34  Mich.,  128.  Many  more  oases  to 
the  same  effect  could  be  cited,  but  I  deem  these  sufficient 
upon  a  point  so  well  settled. 
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These  are  the  chief  objections  that  I  find  to  the 
affirmance  of  this  judgment,  and  I  deem  them  unanswer- 
able. It  is  very  much  to  be  regretted  that  the  views  of 
the  court  on  the  points  which  I  have  thus  discussed  were 
not  given  in  the  majority  opinion.  It  would  certainly 
have  been  a  source  of  great  satisfaction  to  me  as  a  mem- 
ber of  the  court,  and  I  doubt  not  also  to  counsel  who  so 
ably  presented  them  in  argument,  to  have  seen  the  reas- 
oning by  which  they  were  overcome;  to  have  been 
advised  of  the  principle  of  constitutional  law  under 
which  the  legislature  can  nullify  a  solemn  judgment  of 
this  court ;  and  by  which  the  people  of  a  single  county  can 
be  subjected  to  the  payment  of  a  state  obligation,  or  taxed 
for  a  purpose  purely  private,  and  in  no  way  connected 
with  the  public  welfare.  For  these  reasons  I  think  the 
judgment  should  be  reversed. 

Cobb,  J. 

While  I  ooncnr  in  the  judgment  of  affirmance  in  this 
case,  I  do  not  reach  the  conclusion  to  do  so  by  exactly 
the  same  line  of  reasoning  as  that  pursued  by  Mr.  Jus- 
tice Maxwell,  to  whom  the  writing  of  the  opinion  of  the 
court  was  assigned. 

It  is  true  that  in  the  case  of  Hagenbuck  v.  Reed,  8  Neb., 
1,  it  was  held  that  ''lands  donated  to  this  state  by  the 
United  States  for  school  purposes,  and  which  have  been 
sold  on  credit,  are  subject  to  taxation,  although  the  state 
has  not  actually  parted  witb  the  legal  title."  I  was  a 
member  of  the  bar  at  that  time,  and  while  then,  as  now, 
entertaining  the  most  profound  respect  for  the  court  as 
then  constituted,  I  could  not  bring  my  mind  to  agree  to 
the  law  or  the  wisdom  of  that  opinion, ' 

The  levy  of  taxes,  and  sale  of  lands  for  the  non-pay- 
ment thereof,  although  made  by  county  officers,  are 
made  in  the  name  of  the  state,  and  derive  their  validity 
from  state  authority.    If  the  statute  quoted  by  the  then 
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and  now  Chief  Justice,  in  Hagenbuck  v\  Reed,  supra,  be 
construed  to  authorize  the  levy  of  taxes  upon  school 
lands  bought  on  credit  from  the  state,  and  upon  which 
but  a  small  per  cent,  of  the  purchase  prico  had  been 
paid,  and  to  authorize  the  sale  thereof  for  such  taxes  in 
case  of  their  non-payment,  then  one  of  two  things  would 
necessarily  follow :  The  law  would  authorize  the  sale  of 
school  lands  at  a  price  far  below  the  minimum  fixed  by 
the  constitution  then  in  force,  or  it  would  authorize  the 
issuance  of  a  certificate  of  sale,  and  finally  a  deed  for 
such  land,  which  would  bear  a  lie  on  their  face,  and  be- 
come a  **  delusion  and  a  snare  "  to  the  purchaser.  It  is 
scarcely  possible  that  the  legislature,  in  its  keenest  search 
for  subjects  of  taxation,  could  have  intended  either  of 
these  results.  And  while  the  first  is  amply  guarded 
against  by  constitutional  prohibitions,  there  are  provis- 
ions in  the  same  revenue  act  which,  to  my  mind,  might 
well  have  excused  the  court  in  placing  a  construction 
thereon,  avoiding  the  second. 

The  learned  court,  in  the  said  opinion,  lays  considerable 
stress  on  the  well  known  rule>  of  construction  that,  "  in 
giving  a  construction  to  a  statute,  we  must,  if  possible, 
give  effect  to  all  its  several  parts."  With  this  rule  in 
view,  it  is  quite  remarkable  that  no  construction  is  given 
to  the  language  of  the  first  sub-division  of  sec.  1  of  the 
revenue  law,  enumerating  property  exempt  from  taxation, 
which  is  in  these  words :  "  First.  The  property  of  the 
United  States  and  this  state,  including  school  lands." 
It  seems  to  me  that  the  opinion  violates  the  rule  above 
quoted  in  giving  no  effect  to  the  words,  "including  school 
lands,'  in  this  sub-division.  If  the  words, "  school  lands," 
as  here  used,  are  to  be  confined"  to  the  sixteenth  and 
thirty-sixth  sections,  before  they  are  sold  on  credit  or 
otherwise,  then  why  are  they  specially  mentioned  here, 
to  the  exclusion  of  the  penitentiary,  the  capitol,  and  the 
saline  lands?    All  of  these  lands  were,  in  the  first  in- 
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stance,  as  clearly  exempt  from  taxation  as  the  school 
lands,  and  until  sold  they,  as  well  as  the  school  lands, 
were  exempt  under  the  preceding  words,  "  the  property 
of  the  United  States  and  this  state."  The  true  and  only 
answer,  in  my  opinion,  is  to  be  found  in  this  construction. 
The  laws  then  in  force,  or  enacted  contemporaneously 
with  the  said  revenue  law,  provided  for  the  sale  of  the 
penitentiary,  the  capitol,  and  the  saline  lands,  for  cash 
down,  and  for  the  expenditure  of  the  monies  derived  from 
such  sales  in  the  erection  of  a  state  penitentiary,  state 
capitol^  state  hospital  for  the  insane,  etc.,  while  the 
capital  to  be  derived  from  the  sale  of  the  school  lands 
was  never  to  be  expended,  and  its  diminution,  by  any 
means,  was  solemnly  forbidden  by  constitutional  pro- 
visions. 

In  the  case  of  the  salioe  lands,  for  instance,  upon  the 
sale  of  a  parcel  of  that  the  purchaser  was  required  to  pay 
for  it  down  in  full ;  if  he  failed  to  do  so,  it  was  declared 
no  sale  and  the  lands  again  offered,  but  upon  payment 
being  made  a  conveyance  was  executed  therefor  immedi- 
ately, and  thereupon  it  ceased  to  be  saline  land,  was  no 
longer  the  property  of  the  state  and  was  thereafter  tax- 
able. On  the  other  hand,  the  law  provided  for  a  careful 
appraisement  of  the  school  lands,  that  the  value  thereof 
as  fixed  by  the  appraisers,  if  the  same  exceeded  seven 
dollars  per  acre,  should  be  the  minimum  price  at  which 
the  same  might  be  sold ;  but  if  such  value  should  be  fixed 
by  the  appraisers  below  that  sum,  then  seven  dollars  per 
acre  should  be  the  minimum  price  at  which  such  lands 
might  be  sold.  The  sale  of  such  school  lands  was  pro- 
vided to  be  made  on  a  credit  of  ten  years,  at  a  rate  of  in- 
terest which,  although  now  the  maximum  legal  rate,  was 
at  that  time  deemed  very  low.  The  law  further  provided 
for  the  leasing  of  the  school  lands,  with  certain  exceptions 
and  qualifications,  for  the  term  of  twenty-five  years, 
and  provided' further  that  "in  case  of  the  violation 
24 


870    SUPREME  COURT  OF  NEBRASKA, 

9  '  '  ■ 

Waihlngton  Coanty  v.  Fletoh«r. 

of  any  of  the  covenants  in  the  contract  fumished,  by 
the  lessee  or  purchaser,  by  the  non-payment  of  mo- 
neys at  the  tune  specified  in  the  contract,  by  the  com- 
mission of  waste  upon  the  land,  removal  of  any  im- 
provements thereupon  from  the  land  without  the  consent 
of  the  commissioners,  the  county  treasurer  shall  notifiy 
the  lessee  or  purchaser  of  his  or  her  delinquency,  and 
require  the  removal  thereof  by  the  fulfillment  of  the  cov- 
enants of  the  bond  and  contract,  and  if  such  delinquency 
is  not  removed  within  thirty  days,  the  lessee  or  purchaser 
Bhall  yield  possession  of  the  premises  to  the  state  of  Ne- 
braska, and  the  property  shall  thereupon  immediately 
revert  to  and  be  revested  in  the  state ;  and  the  contract 
Bhall  be  dissolved,  and  the  right  of  the  lessee  or  purchaser, 
both  legal  and  equitable  therein  be  absolutely  determined ; 
and  the  prosecuting  attorney  o(  the  district  shall  imme- 
diately, after  receiving  notice  from  the  county  treasurer 
of  the  violation  of  his  or  her  covenants,  by  the  lessee  .or 
purchaser  of  any  school  land,  proceed  against  the  x>erson 
in  possession  of  the  premises  involved,  in  the  name  of  the 
people  of  the  state  of  Nebraska  for  forcible  detainer,  and 
obtain  restitution  of  the  premises,  in  the  same  manner 
and  with  like  effect  as  in  case  of  tenants  holding  over." 

I  have  quoted  the  above  section  for  the  purpose  of 
showing  that  the  law  treated  these  lands,  whether  in  the 
possession  of  lessee  or  of  purchaser,  exactly  the  same, 
and,  as  I  think,  still  as  zchool  lands  as  well  after  the  sale 
as  after  the  leasing  thereof.  True,  it  speaks  of  the  pro- 
perty reverting  to,  and  becoming  revested  in,  the  state, 
which,  it  may  be  claimed,  implies  that  it  had  passed  out 
of  the  state ;  but  this  language  is  used  in  reference  to  the 
leased  as  well  as  to  the  purchased  lands,  and  I  think  that 
it  has  never  been  claimed  that  the  property  in  the  leased 
lands  has  ever  passed  out  of  the  state  or  that  they  were 
taxable. 

I  think  that,  construing  all  the  provisions  of  these 


JANUARY  TEBM,  1882.  871 

liipp  Y.  Horbaoh. 

statutes  together,  the  so-called  sale  and  purchase  of 
school  lands  on  credit  was,  in  legal  effect,  only  a  leasing 
^f  them  with  a  privilege  of  purchasing  by  a  full  payment 
of  the  price,  and  in  the  contemplation  and  meaning  of 
the  first  section  of  the  revenue  act,  they  remain  school 
lands  until  the  full  price  was  paid  over,  and  took  the 
place  of  the  lands  in  the  permanent  school  fund. 


Valentine  Lipp,  plaintiff  in  error,  v.  John  A.  Hor- 
baoh, DEFENDANT  IN    ERROR. 

1.  Finding* :  judgment.  The  finding  of  facts,  and  the  Judgment, 
must  couform  to,  and  be  supported  by,  the  allegations  of  the 
pleadings  on  which  they  are  based. 

2.  Contract  to  convey  :  aotion  to  enforce  for  future.  The 
action  was  brought  to  enforce  an  aUeged  forfeiture  against  the 
purchaser  of  real  estate  for  non-performance  of  the  agreement 
on  his  part,  and  to  foreclose  his  interest  therein.  The  contract 
called  for  payment  of  the  purchase  money  by  four  annual  in- 
stallments, payable  respectively  on  the  20th  of  April,  1879,  to 
1882,  Inclusive.  The  action  was  commenced  December  30th, 
1879.  The  only  default  complained  of  respected  the  first  instaU- 
ment,  and  a  smaU  arrear  of  taxes.  Trial  and  Judgment,  March 
19th,  1881 ;  the  finding  being  that  the  purchaser  was  in  default 
as  to  the  entire  consideration,  and  the  judgment  conforming 
thereto.    Held,  erroneous. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below,  before  Savage,  J.     The  opinion  states  the  case. 

H.  D.  Estabrook,  for  plaintiff  in  error. 

Kennedy  d  Gilbert,  for  defendant  in  error. 

Lake,  Gh.  J. 

This  is  a  i)etition  in  error  from  Douglas  county.    Three 
errors  are  nominally  assigned : 
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First.  That  the  petition  fails  to  state  a  cause  of 
action. 

Second.  That  the  amount  recovered  was  too  large; 
and^ 

Third.  That  the  judgment  should  have  been  in  favor 
of  the  plaintiff  in  error. 

The  record  contains  none  of  the  evidence,  therefore  we 
can  consider  only  those  matters  properly  presented  by 
the  pleadings  and  judgment. 

The  facts  set  out  in  the  petition,  if  they  were  established 
by  the  evidences  (and  we  must  presume  they  were),  cer- 
tainly entitled  the  defendant  in  error  to  some  relief,  even, 
if  not  to  the  full  extent  which  he  obtained.  Those  facts- 
are,  in  substance,  that  Horbach,  in  April,  1878,  entered 
into  a  contract  with  Lipp  to  sell  him  the  south  half  of  lot 
six,  in  block  six,  in  Horbach's  2nd  Addition  V>  Omaha,  for 
the  price  of  $460.00,  payable  in  equal  installments  in  one, 
two,  three,  and  four  years,  together  with  annual  interest, 
and  taxes.  That  in  case  of  default  by  Lipp  in  making 
any  of  said  payments  of  principal,  interest,  or  taxes,  it 
was  agreed  between  them  that  ''all  rights  of  said  Lipp 
which  had  accrued  under  said  agreement  should  become 
forfeited,"  and  he  "should  thence  become  the  mere  ten- 
ant at  will "  of  said  Horbach ;  "time  being  of  the  essence 
of  said  agreement."  That,  at  the  time  of  commencing 
the  action  (December  80th,  1879),  Lipp  had  paid  no  part 
of  either  the  purchase  money,  interest,  or  taxes,  although 
there  was  then  past  due  the  installment  of  $112.60  of  the 
principal,  and  interest  on  the  whole  amount  for  one  year, 
together  with  the  taxes  levied  for  the  year  1878,  amount- 
ing to  four  dollars  and  eighty  cents,  which  Horbach  had 
been  compelled  to  pay.  Indeed,  according  to  the  aver- 
ments of  the  petition,  Lipp  had  failed  in  every  particular, 
at  that  time,  to  live  up  to  the  plain  requirements  of  his 
contract  respecting  the  payments  that  had  then  matured. 
Such  being  the  case  there  can  be  no  doubt  that  Horbach 
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was  entitled  to  an  appropriate  judgment  in  his  favor. 
This  disposes  of  the  first  and  third  objections  raised  by 
the  petition  in  error. 

But  can  this  judgment  be  upheld  ?  It  appears  to  have 
been  rendered  on  the  19l;h  day  of  March,  1881,  and  the 
amount  then  found  to  be  due,  of  "  principal  and  interest, 
according  to  the  terms  of  said  contract,"  was  "the  sum 
of  $572.51,  and  for  taxes  assessed  against  said  property, 
and  paid  by  the  plaintifif  the  sum  of  $16.60,"  thus  mak- 
ing a  total  of  $589.11,  found  to  be  Horbach's  due,  and 
which  Lipp  was  decreed  to  pay  by  virtue  alone  of  the 
<;ause  of  action  above  indicated.  That  the  petition  will 
not  support  such  a  judgment  seems  too  plain  to  be  ques- 
tioned. As  to  the  several  annual  payments,  the  only 
•default  complained  of  respected  the  first.  It  is  true  that, 
at  the  time  of  the  trial,  the  installment  of  1880  had  also 
matured,  but,  it  could  not  properly  have  been  noticed  un- 
less brought  into  the  case  by  a  suitable  supplemental 
pleading.    This  however  was  not  done. 

Now,  even  according  to  the  terms  of  the  contract,  all 
that  could  possibly  have  been  due  to  Horbach  on  the  day 
•of  trial  was  the  amount  of  the  first  two  installments  of 
principal  and  interest,  falling  due  respectively  in  1879 
and  1880,  together  with  such  taxes  as  he  had  been  com- 
pelled to  pay  in  consequence  of  Lipp's  neglect.  The  in- 
stallment of  1881  was  not  due  at  the  date  of  the  judg- 
ment, and  that  of  1882,  the  last  of  the  four,  has  not  even 
yet  matured,  nor  will  it  mature  until  the  20th  of  April 
next,  notwithstanding  which  the  court  seems  to  have 
found  that  the  entire  consideration  was  then  due,  and 
rendered  judgment  accordingly.  Under  the  allegations 
•of  the  petition  this  was  unwarranted.  The  judgment 
must  therefore  be  reversed  and  the  cause  remanded  for  a 

new  trial. 

Reversed  and  Bemanded. 


'  Ja  874 
28   61, 
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Hebman  Eebsekbrock,    plaintiff  in  ebbob,    y.    Josefe 
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\2m        Mabtin,  defendant  in  ebbob. 

12  874       1.    Replevin :    measure  of  damages.    In  an  action  of  replevin 

'         brought  by  a  mortgagee  of  goods  against  a  sheriff  holding  them 

under  an  order  of  attachment  in  a  suit  against  the  mortgagor, 
the  true  measure  of  damages  in  favor  of  the  sheriff,  is  the 
amount  called  for  by  the  writ,  where  the  value  of  the  goods 
equals  or  exceeds  that  sum. 
2.  iDBtructions  to  Jury.  In  instructing  a  Jury  the  Judge  should 
not  give  undue  importance  to  the  rights  of  one  party,  to  the 
prejudice  of  those  of  the  other.  He  should  avoid  expressing 
his  opinion  as  to  the  effect  of  evidence,  upon  which  it  is  the  pro- 
vince of  the  Jury  alone  to  pass.  Nor  should  he  assume,  and  give 
the  Jury  to  understand,  that  there  is  a  conflict  in  the  evidence 
upon  a  matter  in  issue,  when  in  fact  there  is  none. 

Ebbob  to  the  district  court  for  Madison  county.  Tried 
below  before  Babnes,  J. 

It  was  an  action  in  replevin  commenced  by  the  present 
plaintiff  in  error  against  the  said  defendant  in  error  for 
the  recovery  of  certain  personal  property.  Plaintiff 
claimed  title  and  right  of  possession  by  virtue  of  a  certain 
chattel  mortgage  covering  the  property  in  question,  exe- 
cuted by  P.  A.  Sloan  and  Leopold  Engler  to  the  said  plain- 
tiff,  Herman  Kersenbrock,  on  the  26th  day  of  March, 
1880,  which  mortgage  was  duly  filed  in  the  county  clerk's 
office  of  Madison  county,  Nebraska.  The  plaintiff,  by 
his  agent,  Ferdinand  Brodfuehrer,  at  the  town  of  Madi- 
son, in  said  county,  on  the  19th  day  of  April,  1880,  took 
possession  of  said  property  by  virtue  of  said  mortgage, 
and  while  plaintiff  so  had  possession  of  said  property, 
the  defendant,  Joseph  Martin,  who  was  then  sheriff  of 
said  Madison  county,  attached  the  same  at  the  suit  of 
Btubendorf  &  Company  on  a  claim  amounting  to  about 
$400.00  against  sdid  Sloan  &  Engler,  and  interx>osed  as 
his  defense  in  his  answer  in  this  action,  that  said  mort- 
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gage  was  fraudulent  as  to  creditors.    The  case  was  tried 
before  Babnes,  J.    Verdict  and  judgment  for  defendant. 

John  G.  Higgins  and  Byron  Miliett,  for  plaintiff  in  error> 
cited  Cropsey  v.  AverUl,  8  Neb.,  151.  Gen.  Stat.,  718. 
Black  V.  Winterstein,  6  Neb.,  224.  Freyv.Drahos,  7  Neb.,. 
194.  UM  V.  Robison,  8  Neb.,  272.  Newton  Wagon  Co.  v. 
Diers,  10  Neb.,  285.  Wells  Law  and  Pact,  sections  46ft 
— 477.  Maxwells  PI.  and  Pr.,  forms  of  verdict  in  replevin. 

Robertson  dt  Campbell,  for  defendant  in  error,  cited 
White  V.  Webb,  15  Conn.,  802.  Hall  v.  Jenness,  6  Kan., 
856.  Phillipe  v.  Reitz,  16  Kan.,  400.  McCann  v.  McDo- 
nald,  7  Neb.,  805.  Armstrong  v.  Freeman,  9  Neb.,  14. 
French  v.  MiUard,  8  Ohio  State,  68.  Eisely  v.  Makhow,. 
9  Neb.,  181. 

TjhSE,  Gh.  J. 

This  controversy  is  virtually  between  a  mortgagee  and 
certain  of  the  creditors  of  P.  A.  Sloan  and  Leopold  Eng- 
ler.  The  defendant  in  error,  who,  as  sheriff,  seized  the 
goods  in  controversy  by  virtue  of  an  order  of  attachment, 
represents  those  creditors.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff  brings  the  case 
here  by  pefition  in  error. 

Of  the  several  errors  assigned,  the  ones  chiefly  relied  on 
to  obtain  a  reversal  of  the  judgment  relate  to  the  judge's 
charge  to  the  jury — the  first,  third,  fourth,  and  siocth  in- 
structions given  at  the  request  of  the  defendant.  These 
will  be  noticed  in  the  above  order. 

By  the  first  of  these  instructions  the  jury  were  told,  in 
substance,  that  in  case  they  found  for  the  defendant  the 
measure  of  his  damages  would  be  "  the  value  of  the  prop- 
erty" replevied.  Considering  the  attitude  of  the  parties 
in  respect  to  the  goods  this  was  very  clearly  error.  As 
against  the  attachment  debtors,  the  plaintiff,  as  mort- 
gagee, was  entitled  to  hold  them.    Before  the  levy  of  the 


)=. 
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attachment,  the  plaintiff,  by  his  agent,  with  the  assent  of 
the  mortgagors,  had  taken  possession  of  all  of  the  prop- 
erty, and  was  still  holding  it  when  seized  by  the  defend- 
ant. His  rights,  therefore,  were  those  of  a  mortgagee 
in  possession,  and  even  if,  in  consequence  of  fraud,  they 
were  found  to  be  subject  to  those  of  these  attachment 
creditors,  he  was  entitled  to  all  that  remained  after  their 
just  demands  were  satisfied.  Those  demands,  as  shown 
by  the  order  of  attachment,  by  which  for  the  purposes  of 
the  replevin  suit  they  are  to  be  measured,  were  consider- 
ably less  than  the  value  of  the  property  as  shown  by  the 
evidence,  and  found  by  the  jury.  The  recovery,  therefore, 
should  not  have  exceeded  the  amount  called  for  by  the 
writ.  Black  v.  Winterstein^  6  Neb.,  224.  Frey  v.  Drahos, 
7  Neb.,  194. 

The  third  instruction  was  in  these  words:  "Toucan 
take  into  consideration  all  of  the  facts  and  circumstances 
shown  by  the  evidence,  and  find  from  those  facts  and  cir- 
cumstances whether  the  plaintiff,  or  defendant,  should, 
as  matter  of  right  and  justice  prevail,  bearing  in  mind 
that  Stubendorf  &  Co.  are  creditors  of  Sloan  &  Engler." 
We  cannot  think  that  this  advice  was  calculated  properly 
to  inform  the  jury  as  to  their  duty  in  the  application  of 
the  law  to  the  evidence  upon  which  they  were  called  to 
pass.  Again,  it  made  altogether  too  prominent  the  fact 
of  Stubendorf  &  Co.  being  interested  in  the  result.  Why 
this  was  done,  we  know  not ;  probably  it  was  through  in- 
advertence, for  surely  the  rights  of  Stubendorf  &  Co.,  as 
attachment  creditors,  were  of  no  more  importance,  nor  to 
be  more  carefully  considered  and  guarded,  than  were 
those  of  the  plaintiff  as  a  mortgagee.  Whatever  the  in- 
tention may  have  been,  we  think  the  tendency  was  to  lead 
the  jury  to  believe  that,  in  the  estimation  of  the  judge, 
Stubendorf  &  Co.  were  entitled  to  special  consideration. 
This  instruction  certainly  was  unfortunately  worded,  and 
ought  not  to  have  been  given.    In  charging  a  jury  undue 
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prominence  should  not  be  given  to  one  branch  or  item  of 
evidence,  by  particular  mention,  to  the  disparagement  of 
the  rest.    Market  et  al.  v.  Moudy,  11  Neb.,  213. 

By  the  fourth  instruction  the  jury  were  told  that :  "A 
chattel  mortgage  upon  a  stock  of  goods  in  the  manner, 
and  under  the  circumstances  that  this  chattel  mortgage 
was  given,  casts  a  suspicion  upon  the  transaction,"  This 
was  clearly  erroneous.  The  judge,  it  is  true,  did  not  say 
whether  the  suspicion  thus  cast  was  of  good  faith,  or  of 
fraud ;  we  think,  however,  the  latter  was  intended,  and 
that  most  likely  in  that  sense  it  was  taken  by  the  jury. 
The  judge  having  assumed  to  himself  the  office  of  declar- 
ing the  effect  of  the  evidence,  to  a  certain  extent  at  least, 
instead  of  leaving  it  to  be  found  by  the  jury,  whose 
province  it  was,  the  plaintiff  has  ju§t  cause  to  complain. 
The  question  of  fraud  was  one  of  fact,  and  it  ought  to 
have  been  left  to  the  jury  to  find  upon  according  to  their 
own  judgment  unbiased  by  the  opinion  of  the  judge. 

The  sixth  instruction  was  as  follows:  "If  you  find 
from  the  evidence  that  no  note  was  ever  given  by  Sloan 
&  Engler  to  Herman  Eersenbrock,  as  recited  in  the  chat- 
tel mortgage,  and  that  no  equitable  debt  is  secured  by 
the  said  mortgage,  then  you  will  find  for  the  defendant.'* 
By  this  the  judge  assumed  that  there  was  a  conflict  in 
the  evidence  respecting  the  actual  existence  of  the  in- 
debtedness mentioned  in  the  mortgage,  when  in  fact  there 
was  none  whatever.  The  fact  of  this  indebtedness  was 
shown  by  an  abundance  of  evidence,  and  disputed  by 
none.  It  ought  not,  therefore,  to  have  been  put  to  the 
•  jury  to  pass  upon,  but  they  should  have  been  told  to  ac- 
cept it  as  established. 

It  is  also  assigned  for  error,  that  the  verdict  is  not  sup^ 
ported  by  the  evidence,  but  inasmuch  as,  for  the  errors 
above  found,  there  must  be  a  new  trial,  we  will  not  con- 
sider that  point. 

Bevebsed  and  Bemanded. 
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I.  E.  Doty,  plaintiff  in  ebbob,  y.  Sttkneb  Bbothebs^ 

DEFENDANTS   IN    EBBOB. 

Judgment:  findinq.  As  to  parties  before  the  court,  and  res- 
pecting a  matter  within  its  Jurisdiction,  a  Judgment  without  a 
finding  to  support  it  is  not  void,  but  at  most  merely  erroneous, 
and  subject  to  reversal  by  a  suitable  proceeding  for  that  purpose 
in  a  tribunal  having  authority  to  review  it. 

Ebbob  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

The  action  was  brought  to  enjoin  defendants  in  error 
from  the  collection  of  a  judgment  which  they  had  obtained 
against  plaintiff  in  the  county  court,  on  the  ground  thai 
it  was  defective  in  form.    Action  dismissed. 

E.  R.  Dean,  for  plaintiff  in  error,  cited  Demmingv. 
Weston,  16  Wis.,  286.  Sprick  v.  Washington  County,  ft 
Neb.,  255. 

Matt.  MiUer,  for  defendants  in  error,  cited  Freeman 
on  Judgments,  sections  46-55.  Van  Geazal  v.  HiUyard^ 
1  Houston,  515,    ChuTc\v.  Crossman,  41  Iowa,  873. 


Lake,  Ch.  J. 

The  claim  of  the  plaintiff  in  error,  that  the  judgment 
in  question  is  void,  cannot  be  sustained.  The  cases  which 
he  has  cited  do  not  support  him  in  this  position.  Thai 
of  Demming  r.  Weston,  15  Wis.,  236,  is  only  to  the  effect 
that,  without  a  finding  to  warrant  it,  a  judgment  is  er- 
roneous, and  will  be  reversed  when  subject  to  review  by 
a  proper  proceeding.  And  the  case  of  Sprick  v.  Wash- 
ington County,  8  Neb.,  255,  really  goes  no  further  than 
this,  although  the  language  used  is  rather  general. 

As  to  parties  before  the  court,  and  respecting  a  matter 
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within  its  jurisdiction,  a  judgment  is  not  under  any  ciT'^ 
cumstances  to  be  considered  as  a  mere  nullity,  but  as 
importing  absolute  verity,  and  of  binding  efficacy,  until 
reversed  by  a  competent  appellate  tribunal.  Freeman  on 
Judgments ,  (2nd  ed,)^  sec.  116.  Jurisdiction  being  ob- 
tained over  the  person,  and  over  the  subject  matter,  no 
error  in  its  exercise  can  make  the  judgment  void.  Id., 
sec.  185,  and  cases  cited.  Although  for  want  of  a  finding 
the  judgment  may  be  erroneous,  and  might  have  been 
avoided  by  a  suitable  proceeding  instituted  for  that  pur- 
pose, it  is  not  void,  and  the  ruling  of  the  district  court 
must  therefore  be  affirmed. 

Judgment  Affikiisd. 
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Orlznes  in  Unorfiranized  Territory.  Unorganized  territory  at* 
tached  to  a  county  for  **election,  fudicial,  and  revenue  pur- 
poses'*  is,  for  such  purposes,  apart'of  such  county,  and  the  dis- 
trict court  sitting  in  that  county  has  Jurisdiction  over  crimes 
committed  in  said  unorganized  territory.  Jurors  for  the  trial  of 
such  crimes  should  be  summoned  fh>m  both  parts  in  suitable 
proportion,  by  the  county  commissioners,  or  if  they  fail  in  their 
duty,  the  court  may  summon  a  jury  in  the  manner  provided  by 
section  664,  Civil  Code. 

Application  for  writ  of  habeas  corpus, 

M.  Kinkaid,  for  the  application. 

Lake,  Gh.  J. 

This  is  an  application  for  a  writ  of  habeas  corpm.  It  id 
made  on  the  information  of  Jesse  Crawford,  who  claims^ 
to  be  unlawfully  deprived  of  his  liberty  by  Barnabas 
Welton,  who  is  sheriff  of  Holt  county.    The  authority  by 
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which  the  sheriff  assumes  to  hold  the  informant  is  folly 
set  out,  and  the  granting,  or  the  withholding  of  the  writ, 
must  depend  upon  whether  that  authority  is  found  to  be 
lawful,  or  otherwise. 

It  appears  that  Crawford  is  under  an  indictment  charg- 
^  ing  him  with  the  crime  of  murder  in  the  second  degree, 
committed  in  that  portion  of  the  unorganized  territory  of 
the  state- lying  directly  west  of  Holt  county.  The  indict- 
ment was  found  by  a  grand  jury  of  that  county  during 
the  present  February  term  of  the  district  court  sitting 
therein.  On  his  arraignment  Crawford  moved  that  the 
indictment  be  quashed,  '*  because  the  court  has  no  jurisr 
diction  to  try  said  offense."  This  motioi^  was  overruled, 
the  case  continued  to  the  next  term  for  that  county,  and 
the  prisoner  committed  to  jail,  in  charge  of  the  sheriff, 
for  safe  keeping.  This  constitutes  the  deprivation  of  lib- 
erty complained  of.    Is  it  illegal  ? 

By  section  10,  Art,  VI,  of  the  constitution,  the  unor- 
ganized territory  west  of  the  sixth  judicial  district  is  made 
a  part  thereof.  This  is  supplemented  by  a  legislative 
provision  (section  146,  Ch.  18,  Comp.  Statutes,  198),  in 
these  words :  **  All  counties  which  have  not  been  organ- 
ized in  the  manner  provided  by  law,  or  any  unorganized 
territory  in  the  state,  shall  be  attached  to  the  nearest  or- 
ganized county  directly  east  for  election,  judicial,  and 
revenue  purposes,"  etc. 

Now  it  so  happens  that  directly  west  of  Holt  there  is 
no  organized  county,  it  is  still  unorganized  territory. 
Holt,  therefore,  is  the  nearest  organized  county  directly 
east  of  this  territory,  and  consequently  the  one  to  which, 
l)y  force  of  the  statute  just  quoted,  it  is  attached  for 
"  election,  judicial,  and  revenue  purposes."  As  to  these 
three  purposes  there  are  no  restrictive  or  qualify  ing  words 
in  the  act,  but  the  attachment  seems  to  be  complete,  and 
said  territory  to  all  intents  made  practically  a  part  of 
that  county.  Indeed,  this  effect  is  made  still  more  mani- 
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fest,  if  that  be  possible,  by  reference  to  the  next  section 
of  said  act,  which  provides  that :  "  The  authorities  "  (of 
the  county)  "  to  which  any  unorganized  county  or  terri- 
tory is  attached,  shall  exercise  control  over,  and  their  jur- 
isdiction shall  extend  to  such  unorganized  county  or  ter- 
ritory, the  same  as  if  it  were  a  part  of  their  own  county." 
The  full  extent  of  such  jurisdiction  and  control  can  be 
correctly  measured  only  by  a  resort  to  all  of  the  various 
la\7s  relative  to  county  officers,  and  their  duties  respect- 
ing election,  judicial  and  revenue  matters. 

With  these  several  provisions  of  constitutional  and 
statutory  law  to  guide  us,  we  cannot  hesitate  to  hold,  not 
only  that  the  district  court,  when  sitting  in  Holt  county, 
has  jurisdiction  to  try  the  prisoner  for  the  crime  charged, 
but  that,  unless  through  a  change  of  venue  made  at  his 
request,  he  can  be  lawfully  tried  in  no  other. 

It  does  appear,  however,  that  the  judge  of  the  sixth 
district,  pursuant  to  the  act  of  February  24th,  1879,  en- 
titled: "An  act  to  authorize  the  judge  of  the  district 
court  to  designate  the  county  in  which  an  indictment  may 
be  found,"  etc.,  Comp.  Stat.,  787,  section  489  a,  by  order 
designated  Holt  county  as  the  one  wherein  the  offense 
might  "be  inquired  into  by  the  grand  jury,"  etc.  But 
this  order  was  of  no  effect.  It  added  nothing  to  the 
inherent  authority  of  the  district  court  for  that  county, 
under  the  law,  to  indict,  try,  and  punish  for  all  crimes 
committed  in  the  trial  district,  composed,  as  before 
shown,  of  Holt  county  proper  and  the  unorganized  terri- 
tory attached  thereto  for  judicial  purposes. 

There  is  another  matter  mentioned  by  counsel  as  tend- 
ing in  his  estimation  to  show  a  want  of  jurisdiction  in 
said  court  to  proceed  with  the  trial  of  the  prisoner.  This 
is  the  supposed  impracticability,  as  the  law  now  stands,  of 
procuring  a  legal  jury.  It  is  doubtless  the  right  of  the 
accused  to  insist  that  the  jury  be  called  from  the  trial 
district — the  district  in  which  the  offense  is  alleged  to- 
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Bave  been  committed.  This  right  the  constitution 
secures  to  him.  Olive  v.  The  State,  11  Neb,,  1.  The 
difficulty  here  suggested'is,  we  think,  more  fanciful  than 

/  real.      There  is  ample  provision  in    the  statutes  for 

obtaining  a  jury  of  the  character  called  for  by  the  con- 
stitution. The  county  commissioners,  whose  duty  it  is 
to  select  the  list  of  persons  from  which  the  panel  must  be 
drawn,  are,  as  we  have  seen,  invested  with  precisely  the 
same  authority  over  the  unorganized  territory  where  this 
crime  was  committed,  as  they  have  over  Holt  county 
proper.  Holt  county,  together  with  the  unorganized 
territory  belonging  thereto,  being  one  trial  district,  the 
commissioners,  in  making  the  selection  of  jurors,  should 
draw  from  both  parts  in  suitable  proportion.  If,  how- 
ever, they  omit  their  duty  in  this  respect,  and  in  con- 
sequence thereof  the  panel  is  illegal,  the  court  may 

,  quash  it,  and  through  the  instrumentality  of  its  own 

process,  directed  to  the  sheriff,  procure  one  that  is  legal, 
as  provided  in  section  664,  Gen.  Statutes.  We  are  of  the 
opinion,  therefore,  that  the  prisoner  is  lawfully  in  the 
custody  of  the  sheriff,  and  that  the  writ  must  be  denied. 

Wbit  Denied. 

I  12  m 

'  32    QS6 


J.  S.  Bennett  and  others,  plaintiffs  in  error,  v.  C. 

M.   BOOERS  AND  others,    DEFENDANTS  IN  ERROR. 

Contract :  phiobity  :  kvidencb.  The  question  for  the  jury 
turned  upon  the  priority  in  point  of  time  of  the  two  indepen- 
dent contracts  for  the  purchase  of  a  field  of  standing  com.  Plain- 
tiffs' testimony  proved  a  purchase  **  between  the  18th  and  25th  of 
September/'  Defendants'  testimony  proved  a  purchase  on  the 
19th  of  the  same  month.  Held,  that  the  plaintiff  failed  to  estab- 
lish his  case. 

Error  to  the  district  court  for  York  county,  where  the 
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.<5ause  had  been  brought  on  appeal  from  the  county  court. 
.The  action  was  brought  in  that  court  by  Eogers  et  al., 
against  Bennett  et  al.,  to^  recover  the  value  of  eleven 
<acreB  of  com,  alleged  to  have  been  converted  by  said 
Bennett  et  al.  to  their  own  use.  Both  parties  claimed 
•the  com  by  purchase  from  one  Dodge,  the  plaintiffs  by 
•purchase  between  the  18th  and  26th  of  September,  the 
defendants  by  agreement  on  the  19th  of  September,  made 
between  Bennett,  agent  for  Ferguson,  who  owned  the 
land,  and  Dodge,  tenant,  by  which  the  latter  turned  over 
the  com  for  rent  due.  Verdict  and  judgment  in  county 
court,  and  in  district  court  on  appeal,  before  Post,  J.,  for 
plaintiffs,  and  defendants  there  brought  the  cause  up  on 
a  petition  in  error. 

France  d  Sedgwick,  for  plaintiffs  in  error. 

.    Montgomery  dk  Harlan,  for  defendants  in  error. 

Cobb,  J. 

The  plaintiffs  in  ^rror  present  two  points. 

First.  That  the  verdict  is  not  sustained  by  the  evi- 
dence. 

Second.  That  the  court  erred  in  its  instructions  to  the 
jury. 

There  is  little  or  no  conflict  in  the  testimony.  There 
can  be  no  doubt  that  Dodge  sold  the  com  to  the  defend- 
ants in  error,  nor  that  he  turned  the  same  out  to  Bennett, 
one  of  the  plaintiffs  in  error,  in  payment  of  the  rent  of  the 
ground  upon  which  it  and  other  crops  were  raised.  The 
question  is,  which  was  prior  in  point  of  time.  The  trans- 
action being  equal  in  good  faith  and  consideration  on  the 
part  of  the  parties  to  the  suit,  preference  must  be  given 
io  the  one  having  precedence  in  point  of  time,  if  that 
can  be  ascertained.  The  evidence  in  support  of  each 
transaction  is  entirely  independent  of  that  in  support  of 
the  other,  and  neither  casts  the  least  discredit  upon  the 
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other.  The  com  was  standing  in  the  field,  and  so  not 
susceptible  of  that  manual  delivery  which  usually  follows 
the  purchase  of  chattels. 

The  defendants  in  error  were  both  sworn  as  witnesses 
on  their  own  behalf  at  the  trial.  They  both  testified  to  the 
purchase  by  them  of  the  com  from  Dodge,  sometime  be- 
tween the  18th  and  25th  of  September.  Neither  of  them  pre^ 
tends  to  fix  any  point  of  time  between  those  two  dates  for 
the  transaction,  although  closely  pressed  by  counsel  to  do 
so.  There  was  other  testimony  on  the  part  of  the  plaintiffs 
below^  all  of  which  tended  to  corroborate  them,  but  shed 
no  hght  upon  the  only  point  of  difficulty  in  the  case. 

The  plaintiff  in  error,  Bennett,  as  a  witness  on  behalf 
of  defend9.nts  below,  testified  that,  being  agent  for  the 
owner  of  the  land  on  which  the  com  and  other  crops 
were  raised,  Dodge  came  to  him  at  his  office  in  Waco, 
on  the  19th  of  September,  and  turned  out  the  com  to 
him,  to  secure  the  rent,  and  that  two  or  three — ^not  to  ex- 
ceed three — days  afterwards  he  went  to  look  at  the  com, 
and  at  this  time  the  com  was  shown  and  pointed  out  to 
him  by  Dodge. 

Whether  we  consider  the  transaction  of  turning  out  the 
corn  on  the  rent  as  consummated  at  the  time  of  the  in- 
terview between  Bennett  and  Dodge,  at  the  .office  of  the 
former,  on  the  19th,  or  at  that  at  the  field,  two  or  three— 
not  to  exceed  three — days  later,  in  either  case  preference 
in  point  of  time  must  be  given  to  it,  over  that  of  the 
purchase,  "between  the  18th  and  25th,"  by  the  defendants 
in  error. 

The  defendants  in  error  were  the  plaintiffs  in  the  court 
below;  they  charged  the  defendants,  plaintiffs  in  error, 
with  having  taken  and  converted  their  property.  To 
establish  their  case,  they  prove  that  they  became  the 
owners  of  the  property  at  some  point  of  tibie  between  the 
18th  and  25th  of  September.  There  can  be  no  doubt  of 
the  rule,  that  where  proof  as  well  as  pleading  is  of  a  doubt- 
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f  ul  or  equivocal  character,  it  must  be  construed  least  fav- 
orably to  the  party  offering  it.  80  this  proof  of  the  de- 
fendants in  error  must  be  construed,  and  should  have 
been  construed  by  the  jury,  as  proving  that  the  defend- 
ants in  error  made  their  purchase  on  the  25th  of  Septem- 
ber. The  evidence  of  the  plaintiff  in  error,  the  party 
holding  the  negative  of  the  proposition  in  the  court  be- 
low, is  positive  in  its  character ;  does  not  depend  upon 
construction,  and  shows  a  purchase,  or  what  we  must 
hold  to  be  equivalent  to  a  purchase,  on  an  earlier  day. 

In  an  early  case,  Brown  v.  Hurst,  8  Neb.,  863,  this 
court  laid  down  the  rule,  that :  '*A  verdict  will  not  be  set 
aside  merely  because  the  court  is  inclined  to  differ  with 
the  jury  upon  the  weight  of  the  evidence ;  but  it  should  ap- 
pear to  a  reasonable  certainty  that  injustice  has  been 
done  to  the  party  complaining,  by  the  failure  of  the  jury 
to  give  the  whole  testimony  its  proper  weight  in  deter- 
mining the  question  submitted  to  them,  otherwise  the 
verdict  ought  not  to  be  disturbed."  This  rule  has  been 
uniformly  adhered  to  in  the  many  cases  involving  its 
consideration  which  have  since  come  before  this  court, 
and  it  will  not  be  departed  from.  But  the  evidence  in  a 
law  suit,  like  a  line  of  battle,  or  a  chain  of  military  de- 
fenses, is  ''no  stronger  than  its  weakest  point ;"  and  so, 
where  there  is  a  point  entirely  undefended,  it  may  be 
said  that  there  is  an  entire  failure  of  evidence. 

In  considering  the  first  point,  having  come  to  the  con- 
clusion that  there  must  be  a  new  trial,  the  second  point 
will  not  be  considered. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded. 

Bevebsbd  and  Bemanded. 
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The  State  of  Nebbaska,  plaintiff  in  ebbob,  v.  Jack 
Page,  defendant  in  ebbob. 

12  886|  1.    Title  to  act:    coxsTiTUTioNAii  LAW.    A  title  to  an  act  of  the 

■II     \j  legislature  in  these  words—**  Counties  and  county  officers,"  is 

61  G05|  not  open  to  the  constitutional  objection  of  containing  more  than 

one  subject. 

2.    :    .    An  act,  complete  in  itself,  may  so  operate 

on  prior  laws  as  to  materially  change  or  modify  them,  without 
being  repugnant  to  the  constitution. 

3.  Counties  attached  for  Judicial  purposes:  dbawino  jur- 
ies. When  an  unorganized  county  is  attached  to  an  organized 
county  for  Judicial  purposes,  the  two  constitute  a  single  trial 
district,  and  the  list  of  persons  selected  by  the  county  commis-  ^ 
sioners  from  which  Jurors  are  drawn  must  be  taken  in  due  pro- 
portion from  all  of  the  precincts  of  both. 

4.  .  If  such  list  be  not  legally  formed,  the  court  may  pro- 
vide a  lawful  Jury  as  directed  in  section  664,  Comp.  Statutes, 
618. 

Tms  was  a  bill  of  exceptions,  filed  bythe  district  attorney, 
to  take  the  opinion  of  this  court  upon  points  which  aro  e 
in  the  trial  below,  before  Gablin,  J.,  and  ruled  in  favor  of 
Page, 

F.  BierboweTf  District  Attorney,^  and  C.  J.  Dilworth, 
Attorney  General,  for  the  state. 

WUliam  NeviUe  and  George  W.  Heistf  for  defendant  in 
«rror. 

Lake,  Gh.  J. 

The  questions  to  be  considered  are  presented  by  a  bill 
of  exceptions  takeb  by  the  district  attorney  of  the  fifth 
judicial  district  under  section  488,  and  brought  here  for 
review  as  provided  by  section  616  of  the  criminal 
code.  It  appears  that  Page  is  under  an  indictment 
found  by  the  grand  jury  of  Cheyenne  county  for  the 
^rime  of  murder,  alleged  to  have  been  committed  in  the 
tmorganized  county  of  Sioux.    By  section  146,  Sioux 
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tsounty  is  attached  to  Cheyenne  "  for  election,  judicial, 
and  revenue  purposes.      Comp  Stat.,  198. 

To  this  indictment  Page  interposed  a  plea  in  abate- 
ment, in  which,  among  other  things,  he  alleges : 
*  First.  That  the  act  attaching  Sioux  to  Cheyenne 
county  is  ''unconstitutional  and  void,"  and  that,  conse- 
quently, the  former  still  remains  **  in  the  sixth  judicial 
district,"  where  it  was  placed  by  sec.  10,  Art.  VI.,  of  the 
constitution. 

Second.  That  the  list  of  persons  from  which  the  grand 
jurors  that  found  the  indictment  were  drawn,  was  com- 
posed wholly  of  residents  of  Cheyenne  county,  although, 
at  the  time  of  the  selection,  there  viere  in  Sioux  county  at 
least  two  hundred  persons  possessing  the  qualifications  of 
jurors,  and  who  still  resided  there  when  the  indictment 
was  found.  That  of  the  whole  number  of  persons  in  both 
<;ounties  qualified  to  act  as  jurors,  one-third  were  resi- 
•dents  of  Sioux,  and  yet  not  a  single  one  was  called 
therefrom.  A  general  demurrer  to  this  plea  was  over- 
ruled, an  exception  to  the  ruling  taken,  and  this  is  the 
basis  of  the  alleged  errors. 

Is  this  plea  a  sufficient  answer  to  the  indictment?  As 
to  so  much  of  it  as  challenges  .the  jurisdiction  of  the 
court  by  alleging  the  unconstitutionality  of  the  act  by 
which  the  unorganized  county  of  Sioux  was  detached 
from  the  sixth  judicial  district  and  attached  to  the  fifth 
by  joining  it  to  the  organized  county  of  Cheyenne,  we 
Answer  in  the  negative.  It  is  contended  in  support  of 
this  part  of  the  plea  that  the  act  embraces  more  than 
one  subject,  which  the  constitution  forbids.  The  title  to 
the  act  is :  "  Counties  and  County  Officers."  There  is 
nothing  in  the  act  foreign  to  this  title.  Where  a  law  has 
but  one  general  object,  as  is  clearly  the  case  with  this 
one,  and  the  title  fairly  expresses  it,  that  will  satisfy  the 
constitutional  requirement  here  invoked.  White  v.  The 
City  of  Lincoln,  5  Neb.,  606. 


868         SUPREME  COURT  OP  NEBRASKA, 

The  State  y.  Pa^e. 

It  is  further  claimed  that,  inasmuch  as  the  effect  of 
attaching  Sioux  county  to  Cheyenne  is  to  change  the  for- 
mer boundaries  of  the  fifth  and  sixth  districts,  the  act  is 
also  open  to  the  constitutional  objection  of  containing  a 
subject  not  "  expressed  in  its  title."  We  cannot  so  hold. 
This  is  a  complete  act  of  itself.  The  title  is  couched  in 
general  terms,  and  is  exceedingly  comprehensive.  It  can- 
not in  reason  be  said  that  the  provision  in  question 
is  not  germane  to  the  title,  and  we  must  hold  it 
to  be  constitutional.  An  act  complete  in  itself  may  so 
operate  on  prior  laws  as  to  materially  change  or  modify 
them,  without  being  repugnant  to  this  provision  of  the 
constitution.    Smaila  v.  White,  4  Neb.,  858, 

It  follows  from  this  that,  for  all  of  the  various  purposes 
ol  judicial  administration,  these  two  counties,  thus 
united,  constitute  a  political  entity — a  single  trial  district, 
— over  which  said  court,  when  sitting  in  the  organized 
portion  thereof— Cheyenne — has  complete  jurisdicticm, 
both  civil  and  criminal.  For  such  purposes  the  two 
counties  together  are  to  be  regarded  as  if  the  entire  ter- 
ritory covered  by  them  were  but  one. 

As  to  the  remainder  of  the  plea,  however,  the  portion 
showing  that,  in  the  selection  of  jurors,  Sioux  county  was 
disregarded,  and  the  list  made  up  exclusively  from  resi- 
dents of  Cheyenne,  our  conclusion  is  that  it  constitutes  a 
sufficient  answer  to  the  indictment,  and  that  the  demur- 
rer was,  therefore,  properly  overruledi  The  prisoner  has 
the  right  to  insist  that  the  list  of  persons  from  which  the 
panel  is  drawn  be  filled  in  due  proportion  from  all  of  the 
precincts  within  the  trial  district,  and  not  from  a  part 
only.  The  constitution  guarantees  to  him  this  right. 
Olive  V.  The  State,  11  Neb.,  1.  In  this  case  the  comity 
commissioners,  in  the  preparation  of  the  list  from  which 
the  jury  was  drawn,  overlooked  a  precinct  containing 
one-third  of  the  whole  number  of  persons  in  the  trial 
district  qualified  to  serve.    This  rendered  the  iury  dra^m 
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therefrom  an  illegal  body,  and  the  indictment  against  the 
prisoner  fatally  defective.  The  commissioners  must 
make  the  selection  from  the  whole  number  of  precincts 
in  the  trial  district,  whether  such  district  be  composed  of 
a  single  county,  or  of  additional  territory  also,  united,  as 
in  this  case,  for  judicial  purposes,  as  provided  in  section 
658,  Gomp.  Statutes,  617.  If  the  list  be  not  legally 
formed,  the  court  has  ample  authority  to  provide  a  law- 
ful jury  under  section  664,  Comp.  Statutes,  618.  Ex 
Parte  Crawford,  ante  page  879.  For  these  reasons  the 
ruling  of  the  district  court  as  to  the  sufficiency  of  the 
plea  in  abatement  must  be  sustained. 

Judgment  Affirmbd. 


12    889 
18    i 
17    J 

Philip  Deck,  plaintiff  in  error,  v.  Emeline  Smith,  dk-  »    ^ 

FENDANT  IN  ERROR.  'iO    340 


1.  Replevin:  damages  recoverable  on  appeal:  practice. 
In  an  action  of  replevin  properly  brought  before  a  Justice  of  the 
peace  and  appealed  to  the  district  court,  if  the  ends  of  Justice  re- 
quire it,  as  where  by  an  increase  in  the  value  of  the  property 
pending  the  appeal  it  exceeds  the  Jurisdiction  of  the  lower 
court,  the  appellate  court,  by  amendment,  may  permit  an  in- 
crease of  the  alleged  value,  and  a  recovery  may  be  had  accord- 
ingly. 

2.  :  :  CONVERSION.  Where  property  has  been  de- 
livered to  the  plaintiff  at  the  commencement  of  the  action  under 
an  order  of  delivery  issued  by  a  Justice  of  the  peace,  who,  on  the 
trial,  decides  in  favor  of  the  defendant,  and  orders  a  return,  Arom 
which  an  appeal  is  duly  taken  to  the  district  court,  if  between 
the  entry  of  Judgment  by  the  Justice  and  the  perfection  of  the 
appeal,  the  defendant  take  and  convert  the  property  under  the 
same  claim  of  right,  such  conversion  may  be  shown  as  a  means 
of  estimating  the  damages. 

8.  Married  Women.  Personal  property,  the  proceeds  of  money 
derived  by  the  wife  from  her  father's  estate  in  1854,  in  the  state 
of  New  York,  and  which  she  and  her  husband,  in  good  faith. 
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have  at  all  times  treated  and  regarded  as  exclusively  her  own, 
although  it  may  have  been  in  their  Joint  poflsesaion,  and  he  may 
have  exercised  such  acts  respecting  it  as  under  the  common  law 
would  have  amounted  to  a  reduction  of  it  to  his  own  possession,, 
and  rendered  it  liable  for  his  debts,  is,  nevertheless,  by  the  act 
of  1871,  relative  ''to  the  rights  of  married  women,  *^  secured  to 
her  against  any  indebtedness  of  her  husband  to  which  she  is  in 
no  way  individuaUy  answerable. 

4.    .    The  fact  that  the  husband  was  accustomed  to  list  the 

property  for  taxation  as  his  own,  is  not  conclusive  on  the  ques- 
tion of  ownership ;  it  is  at  most  only  evidence  proper  to  be  sub- 
mitted to  the  Jury  on  that  question. 

Ebbob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J.  The  opinion  states  the 
case. 

L.  C  Burr,  for  plaintiff  in  error. 

1.  The  court  had  no  jurisdiction.  Bickeit  v.  Oatner^ 
21  Ohio  State,  659.  Wood  r.  O'FarreU,  19  Id,,  427. 
Bowling  v,  Stewart,  3  Scam.,  194.  Gen.  Stat.,  692, 
§  1039.  Galley  v.  County  of  Tama,  40  Iowa,  49.  Gates  v. 
Neimeyer,  64  Iowa,  110, 

2,  There  was  error  in  allowing  the  evidence  to  go  to 
the  jury,  in  showing  that  after  the  property  was  taken  in 
replevin,  and  a  subsequent  execution  was  issued  and  cer- 
tain property  taken  on  that  execution,  and  no  supple- 
mental petition  filed.  Nothing  done  in  the  last  execution 
could  be  material  or  competent^  and  yet  the  court  says 
in  his  instructions  to  the  jury,  ''and  as  it  appears  from  tlie 
evidence  that  since  this  action  was  commenced  said  prop- 
erty was  taken  and  sold  by  the  defendant,"  seems  to  us 
to  be  clearly  misleading  the  jury,  and  error  on  the  part  of 
the  court.    Ingraham  v.  Martin,  15  Me,,  873. 

8.  The  evidence  shows  that  husband  had  reduced 
property  to  possession,  exercised  acts  of  ownership  over 
it,  etc.,  listed  it  for  taxation  in  his  own  name.  The  judg- 
ment ought  to  be  in  her  favor,  and  is  clearly  agaiust 
weight  of  testimony  and  instructions.    Stanton  v.  Kirschy 
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6  Wis.,  888.  First  National  Bank  v.  Bartlett,  8  Neb.,  329. 
Gen.  Stat.,  465. 

Af .  H.  Sessions,  for  defendant  in  error,  cited  Tindall  v^ 
Meeker,  1  Scam,,  139.  Cropsey  v.  Wiggenhom,  8  Neb.^ 
108.  Comp.  Stat.,  646,  §  1010,  Dressier  v.  Davis,  l^Yfis.^ 
58.  Pelt  V.  Pelt,  19  Wis.,  198.  Comp.  Stat.,  401,  §7. 
FuUer  v.  Alden,  28  Wis.,  801.  Knapp  v.  Smith,  27  N. 
Y.,  277.  Buckley  v.  Wills,  88  N,  Y.,  518.  First  National 
Bank  v.  Bartlett,  8  Neb.,  827. 

Lake,  Gh.  J. 

This  is  a  proceeding  in  error  to  obtain  a  reversal  of  a^ 
judgment  of  the  district  court  for  Lancaster  county.  The^ 
judgment  was  in  an  action  of  replevin  brought  into  thai 
court  by  appeal  from  a  justice  of  the  peace.  The  prop- 
erty replevied  was  four  yearling  heifers  and  twelve  hogs. 
The  plaintiff  in  error,  a  constable,  from  whom  the  prop- 
erty was  replevied,  had  seized  it  in  execution  of  a  judg- 
ment  against  W.  H.  Smith,  the  husband  of  the  defendant 
in  error,  and  as  belonging  to  him. 

It  is  first  objected  to  the  judgment  that  the  district 
court  acquired  no  jurisdiction  of  the  subject  matter  of 
the  suit  by  the  appeal.  This  claim  is  based  solely  on  the^ 
.ground  that  the  value  of  the  property  as  alleged  in  tha 
petition,  and  found  by  the  jury,  exceeded  the  jurisdiction 
of  a  justice  of  the  peace.  It  appears  that  the  alleged 
value  was  increased  from  one  hundred  dollars  before  tha 
justice  to  one  hundred  and  thirty  dollars  in  the  district 
court.  The  value,  as  finally  found  by  the  jury,  was  one 
hundred  and  thirty-eight  dollars  and  seventy-five  cents^ 
This,  it  is  contended,  shows  a  departure — a  new  or  dif- 
ferent cause  of  action  from  that  brought  before  the 
justice  of  the  peace.  It  is  not  claimed  that  the  property 
described  in  the  petition  in  the  district  court  was  any 
other  than  that  mentioned  in  the  bill  of  particulars  before 
the  justice,  and  which  was  actually  replevied.    There 
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iTBs,  therefore,  no  departure  in  this  respect.  Nor  is  it 
claimed  that  the  justice  was  without  jurisdiction  to  ren- 
der the  judgment  appealed  from.  Therefore,  the  juris- 
diction of  the  justice  over  the  subject  matter  being  cour 
ceded,  it  follows  necessarily,  that  the  district  court,  by 
virtue  of  its  general  appellate  power,  was  authorized  to 
hear  and  determine  the  case  de  novo  on  the  appeal. 

While  it  is  doubtless  true  that,  in  the  appellate  court, 
no  new  cause  of  action  could  be  properly  introduced,  nor 
damages  for  the  unlawful  detention  of  the  property  in 
excess  of  the  amount  recoverable  before  the  justice,  to- 
gether with  a  proper  allowance  for  the  delay  caused  by 
the  appeal,  be  lawfully  claimed,  it  is  not  true  that  the . 
natural  increase  in  the  value  of  the  property,  to  whatever . 
extent  it  went,  might  not  have  been  both  claimed  and  re- 
covered, where  a  return,  when  ordered,  could  not  be  had. 
To  hold  otherwise  might  result  in  the  most  flagrant  in- 
justice. Take,  for  example,  this  very  case,  where  the  prop- 
erty in  controversy,  or  the  most  of  it,  is  shown  to  have 
been  young  stock,  which,  from  its  natural  growth  alone, 
was  probably  increasing  quite  rapidly  in  value,  it  is  not 
at  all  hkely  that  the  value  in  November,  1878,  when  the 
case  was  tried  before  the  justice,  was  the  true  measure 
of  the  value  in  March,  1880,  when  the  trial  came  off  in 
the  district  court.  The  plaintiff  in  error  having  so  dis- 
posed of  the  property  pending  the  litigation  that  a  return 
eould  not  be  had,  justice  could  be  done  only  by  requiring 
of  him  its  value,  as  the  statute  in  such  cases  directs. 
Code,  sec.  191  a,  Comp.  Stat,,  654.  The  district  court 
having  obtained  jurisdiction  of  the  case  by  the  appeal,  it 
not  only  had  authority,  but  it  was  its  duty  to  so  rule  as  to 
do  as  complete  justice  between  the  parties  as  possible. 
And  if  to  do  this  it  became  necessary  to  increase  the 
amount  claimed,  there  is  no  rule  of  practice  preventing 
it  being  done.  Indeed,  such  a  course  is  fairly  within  the 
contemplation  of  the  code,  as  by  the  following  provisions  is 
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clearly  shown — by  section  1010  which  provides  that  in  cases 

appealed  to  the  district  court  '*  the  parties  shall  proceed 

in  all  respects  in  the  same  manner  as  though  the  action 

had  been  originally  instituted  in  the  said  court ;"  and  by 

section  144,  which  confers  upon  the  court  an  almost  un-  n 

limited  power  of  amendment  "in  furtherance  of  justice." 

Dressier  v.  Davis,  12  Wis.,  68,  fully  sustains  us  in  this 

▼iew. 

It  is  also  claimed  that  it  was  error  to  permit  the  plain- 
tiff below  to  show  a  conversion  of  the  property  by  the  de- 
fendant during  the  pendency  of  the  action.  The  prop- 
erty had  been  taken  and  delivered  to  her  under  the  order 
of  replevin.  Afterwards  the  defendant  again  seized  and 
sold  it  under  the  same  judgment.  His  rights  under  the 
last  seizure  were  not  different  from  those  under  the  first 
one.  Indeed,  the  sale  seems  to  have  been  made  directly 
in  violation  of  the  plaintiff's  rights  during  the  litigation. 
It  is  true  that  the  justice  had  decided  the  case  against 
her,  and  ordered  a  return  of  the  property  to  the  consta- 
ble, who  took  it  the  second  time  between  the  date  of  this 
judgment  and  the  giving  of  the  appeal  undertaking.  But 
th^  appeal  was  perfected  in  due  time  and  before  the  sale 
took  place.  Thereupon  the  officer  should  have  returned 
the  property  to  her,  if  he  would  successfully  have  guarded 
himself  against  a  judgment  for  its  value  in  case  of  defeat 
in  the  appellate  court.  Under  the  circumstances  it  was 
necessary  for  the  plaintiff  to  show  what  had  become  of 
the  property  in  order  to  recover  its  value.  Without  this 
showing-^the  property  having  been  delivered  to  her  at 
the  commencement  of  the  action — she  would  have  been 
entitled  only  to  damages  for  its  detention,  which,  prob- 
ably, would  have  been  but  little  if  anything  more  than 
nominal.    There  is  no  error  in  this  particular. 

The  third  and  only  remaining  point  to  be  considered 
relates  to  the  charge  to  the  jury.  It  is  contended  that 
ihe  first,  sixth,  ninth,  tenth  and  eleventh  instructions 
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requested  on  behalf  of  the  plaintiff  in  error  oaght  not 
to  ha^e  been  refused. 

Mrs.  Smith's  claim  to  the  ownership  of  the  property^ 
was,  as  the  evidence  tends  to  prove,  substantially  this: 
Soon  after  her  marriage  in  1868,  in  the  state  of  New  York^ 
she  received  from  her  father's  estate  between  two  hun- 
dred and  fifty  and  three  hundred  dollars  in  money.  Thi& 
money  and  the  proceeds  therefrom,  through  various  in* 
vestments,  she  has,  with  the  assent  of  her  husband,  con- 
tinued to  hold  and  manage  as  her  own  individual  prop* 
erty  down  to  the  present  time.  That  the  property  in  con- 
troversy was  derived  from  that  source.  She  with  her 
husband  removed  to  this  state  in  1869,  where  they  have^ 
ednce  resided.  The  testimony,  although  somewhat  con- 
flicting, will  sustain  this  claim. 

The  first  of  the  instructions  refuped  was  to  the  effect 
that  if  "the  property  by  means  of  which  the  property  in 
question  was  acquired,  was  in  the  possession  of  the  plain- 
tiff and  her  hilsbacd  "  prior  to  the  taking  effect  of  the  act 
of  1871,  relative  "  to  the  rights  of  married  women,  then 
the  jury  should  find  for  the  defendant " — ^the  constable. 
The  idea  embodied  in  this  request  seems  to  be  that,  inas- 
much as  Mrs.  Smith  received  this  inheritance  when  by 
the  law  her  husband  was  entitled  to  become  the  o\vner  by 
reducing  it  to  his  possession,  she  could  not  hold  it  as 
against  his  creditors  under  the  act  just  referred  to.    But- 
even  if  it  were  conceded  that  thei)ersonal  estate  inherited 
from  her  father  by  Mrs.  Smith  was  liable  for  the  satis- 
faction of  her  husband's  debts  prior  to  the  act  of  1871,  it 
would  by  no  means  follow  that  such  liability  would  con- 
tinue after  that  act  took  effect,  and  as  to  debts  sub- 
sequently contracted  by  him.  This  instruction  was  really 
inapplicable  to  the  evidence  before  the  jury  and  the  con- 
ceded facts  of  the  case.    The  indebtedness,  for  the  satis- 
faction of  which  the  property  was  seized,  was  not  con- 
tracted until  May,  1876.    It  was  contracted  in  this  state^ 
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and  consequently  with  especial  reference  to  her  marital 
rights  under  the  then  existing  laws.  Although  the  hus- 
band might  possibly  have  performed  acts  which,  under 
the  rule  of  the  common  law,  amounted  to  a  reduction  of 
the  property  to  his  possession,  still,  if  upon  coming  to 
this  state  in  1869,  and  thence  forward,  he  has  made  no 
c^aim  to  it,  but  both  he  and  his  wife  in  good  faith  have 
regarded  and  treated  it  as  her  own,  the  act  of  1871  will 
protect  her  in  its  enjoyment  as  against  any  indebtedness 
of  her  husband  to  which  she  is  in  no  way  individually 
answerable. 

The  sixth  instruction  was  to  the  effect  that  if  the  jury 
found  that  the  husband  of  the  plaintiff  was  the  owner  of 
the  property,  then  they  should  find  for  the  defendant. 
The  substance  of  this  request  had  been  given  by  the 
court  on  its  own  motion,  and  it.  was  unnecessary  to 
repeat  it.  Therefore  the  refusal  to  give  it  was  not 
error. 

The  ninth  and  tenth  requests  relate  to  the  conceded 
fact  that  the  husband  had  been  accustomed  to  list  the 
property  in  question  for  the  purposes  of  taxation,  as  his 
own.  It  is  contended  that,  if  this  were  done  with  the 
wife's  knowledge  and  consent,  it  was  such  an  act  of  own- 
ership as  would  effectually  estop  her  from  asserting  it 
afterwards.  We  cannot  so  hold.  At  most  it  would  only 
be  evidence  proper  to  go  to  the  jury  as  tending  in  some 
degree  to  establish  ownership  in  the  husband,  and  to  be 
given  whatever  weight  upon  that  question  they  believed 
it  entitled  to  receive.  Very  clearly  it  should  not  preclude 
the  wife,  if  she  be  the  real  owner,  from  asserting  and 
showing  her  right  to  it. 

The  eleventh  request  does  not  differ  in  principle  from 
the  first,  which  we  have  sufficiently  considered.  It  needs,, 
therefore,  no  separate  or  further  notice. 

We  will  only  add  respecting  the  charge  as  a  whole,, 
that  it  was  quite  as  favorable  to  the  plaintiff  in  error  as 
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the  evidence  and  the  law  of  the  case  would  warrant.  We 
discover  nothing  in  the  record  of  which  he  can  justly 
complain.    The  judgment  must  be  affirmed, 

JuDGMBNT  Affirmed. 


The  B.  &  M.  R.  R.  Co.  in  Nebraska,  plaintiff  in  er- 
ror, V,  The  Board  of  County  Commissioners  of  Sa- 
line County,  et  al.,  defendants  in  error. 

1.  Taxation:  asssssment  :  return.  The  failure  of  assessors 
to  return  their  assessment  rolls  to  the  county  clerk,  within  the 
time  required  by  the  statute,  is  a  mere  irregularity  and  does 
not  invalidate  the  tax. 

2.    :    .    Accidental  omissions  of  property  from  the 

assessment  roll,  or  omissions  purposely  made  under  a  mistake 
of  law,  and  in  the  belief  that  the  omitted  property  is  not  tax- 
able, is  no  ground  for  enjoining  the  collection  of  taxes  upon 
other  property  which  is  assessed. 

Error  to  the  district  court  for  Saline  county.  Heard 
below  before  Weaver,  J. 

r.  M.  Marquett,  for  plaintiff  in  error. 

Hastings  <f  McGintie  and  W.  H.  MonriSy  for  defend- 
ants in  error. 

Lake,  Ch.  J. 

This  action  was  brought  in  the  district  court  to  enjoin 
ihe  collection  of  certain  taxes  levied  for  the  year  1877 
upon  the  property  of  the  railroad  company  in  Saline 
-county.  The  petition  was  demurred  to,  the  demurrer 
sustained,  and  the  question  here  is  whether  the  facta 
alleged  constitute  a  cause  of  action. 

The  first  point  made  against  these  taxes  in  the  petition 
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is,  that  the  assessment  rolls  for  that  year  were  not  re- 
turned by  the  several  assessors  to  the  county  clerk  by  the 
second  Monday  in  Aprils  as  the  statute  requires.  This 
omission  to  comply  literally  with  the  terms  of  the  law 
was  but  a  mere  irregularity  which  in  no  wise  affected  the 
levy.  In  this  particular  the  statute  is  only  directory. 
Williams  v.  School  District,  21  Pick.,  75. 

The  next  point  made  is^  that  the  assessment  was  in- 
valid in  this,  that  the  valuation  of  agricultural  lands  was 
made  upon  the  statutory  basis,  whereby  certain  improve- 
ments were  exempted -from  taxation  which  by  the  consti- 
tution had  been  prohibited.  Under  the  law,  as  it  stood  at 
the  adoption  of  the  constitution  of  1875,  assessors  were 
required  not  to  value  such  lands  any  "higher  by  reason 
of  any  improvements  thereon  made  exclusively  for  agri- 
cultural purposes,  unless  such  improvements  exceeded 
the  sum  of  one  thousand  dollars,"  in  which  case  such 
excess  only  should  be  considered.  Sec.  4,  chapter  66, 
Gen.  Stats.    This  rule  the  constitution  abrogated. 

It  is  not  alleged  that  either  the  assessors,  or  the  county 
commissioners,  in  what  they  did  in  this  particular  acted 
in  bad  faith.  In  "  following  or  attempting  to  follow  the 
statute,"  as  the  petition  charges  them  with  having  done, 
they  doubtless  supposed  themselves  to  be  strictly  within 
the  line  of  official  duty,  and  although  it  is  now  discov- 
ered that  they  were  not,  by  reason  of  which  a  large 
amount  of  taxable  property  was  not  assessed  and  there- 
fore escaped  taxation,  it  furnishes  no  excuse  for  exempt- 
ing that  which  was  assessed.  Doubtless  one  effect  of  this 
mistake  was — as  we  took  occasion  to  say  in  B.  d  M.  R. 
R.  Co.  V,  Seward  County,  10  Neb.,  211 — to  increase  some- 
what the  rate  of  the  levy  upon  property  placed  on  the 
tax  duplicate  for  that  year  beyond  what  it  would  have 
been  under  a  proper  valuation.  In  that  case  we  held 
that  a  like  mistake  was  not  a  sufficient  ground  for  enjoin- 
ing a  tax  upon  other  property  otherwise  legally  imposed. 


I  12  S08i 
60  433' 
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Watson  V.  Inhabitants,  etc.,  4  Met.,  599.    Insv/rance  Co.  v. 
Yard,  17  Penn.  St.,  811. 

We  are  of  opinion  that  the  i)etition  fails  to  state  a 
cause  of  action,  and  the  judgment  must  be  affirmed. 

Judgment  Affibmsi). 


Benjamin  L.  Matthews,  appellee,  y.  William  H.  Sowlb, 
Gelia  Sowle  and  Hannah  Tibbets,  appellants. 

1.  Principal  and  A^rent :  saxb  by  aobnt.  An  agent  employed 
for  a  special  purpose  derives  from  this  no  general  authority 
from  his  principal.  If  such  an  agent  exceed  his  authority  the 
principal  is  not  bound. 

2.    :    .    Where  an  agent  with  only  special  and  limited 

authority  to  sell  a  tract  of  land  for  a  fixed  price  in  case  he  could 
sell  it  **  immediately,'^  answered  by  letter  that  he  could  not  seU 
it  for  that  price,  and  requested  permission  to  sell  for  consider- 
ably less,  or  if  that  were  not  given  to  ^*  let  the  matter  drop  ;"  and 
afterwards,  without  any  further  communication  with  the  owner 
of  the  land,  sold  it  for  the  price  at  which  it  was  first  offered; 
held,  That  the  sale  was  unauthorized  and  not  binding  upon  the 
principal. 

Appeal  from  the  district  court  of  Jefferson  county. 
The  action  was  brought  in  that  court  to  enforce  the  spe- 
cific performance  of  an  alleged  contract  for  the  sale  of  a 
tract  of  land  in  that  county.    The  contract  was  as  foUows : 

This  contract  made  and  entered  into  this  14th  day 
of  Februai-y,  1880,  by  and  between  W.  H.  Sowle  of  Los 
Angelos,  California,  party  of  the  first  part,  and  B.  L. 
Matthews  of  Fairbury,  Nebraska,  party  of  the  second 
part.  The  party  of  the  first  part  agrees  to  sell  to  the 
second  party  for  the  sum  of  fifteen  hundred  dollars  the 
following  property  situate  in  Jefferson  county,  Nebraska, 
to- wit :  The  south  half  of  the  south-east  quarter  of  sec- 
tion six,  town  1,  range  2  east,  and  the  north  half  of  the 
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north-east  quarter  of  section  Beven,  town  1,  range  2,  east, 
all  in  Jefferson  county,  Nebraska.  And  the  second  party 
agrees  to  buy  the  said  place  at  said  sum.  Said  sum  of 
money  to  be  paid  in  cash  down  upon  the  first  party 
.executing  and  delivering  to  said  second  party  a  good  and 
sufficient  conveyance  therefor.  The  first  party  agrees 
within  a  reasonable  time  to  execute  and  deliver  said  con- 
veyance to  said  second  party. 
Witness  our  hands  this  the  day  and  year  last  above 

written. 

W.  H.  SowLE,  by 

W.  H.  Snell,   Agt. 

B.  L.  Matthews,  by 

A.  W.  Matthews,   Agt. 

Endorsed  on  the  back :    "  Fairbury,  Nebraska,  Feb. 

14th,  1880.    BBc'd  on  the  within  contract  the  sum  of 

$600." 

W.  H.  SowiiE,  by 

W.  H.  Snell,  Agt. 
On  the  same  day  there  was  paid  on  said  contract  the 
sum  of  $500,  and  plaintiff  took  possession  of  the  prem- 
ises. Afterwards,  and  before  commencement  of  this  suit, 
he  tendered  the  balance  of  purchase  price,  $1,000.00. 
The  defendants  all  denied  that  Snell  was  their  agent 
with  power  to  bind  them  by  contract,  or  that  A.  W.  Mat- 
thews was  the  agent  of  the  plaintiff  with  authority  to 
bind  him  by  the  contract.  They  further  allege  that  prior 
to  the  alleged  sale  to  plaintiff,  there  was  a  bona  fide  sale 
of  the  land  in  controversy  by  Wm.  H.  Sowle  and  wife  to 
the  defendant,  Hannah  Tibbets,  and  this  last  named 
defendant,  besides  her  answer,  filed  a  cross  bill  ask- 
ing that  the  pretended  sale  to  plaintiff  may  be  declared 
null  and  void,  and  for  other  relief.  Trial  had  before 
Weaver, J.,  and  decree  for  plaintiff.    Defendants  appeal. 

S.  N.  lAndley  fMwrqaett^  Deweese  dt  Hall  with  him), 
for  appellants. 
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1.  The  contract  must  be  clearly  proved.  2  Story'g 
Equity,  751,  764.    Pomeroy  on  Contracts,  sec.  136. 

2.  There  can  be  no  contract  unless  the  parties  thereto 
assent^  and  they  must  assent  to  the  same  thing  in  the 
same  sense.  1  Parsons  on  Contracts,  899,  400,  401,  402. 
McCotter  v.  Mayor,  87  N.  Y.,  825.  Treoor  ».  Wood,  86  N. 
Y.,  807.  Brittain  v.  Phillips,  24  Howard,  N.  Y.,  171. 
Pomeroy  on  Contracts,  sec.  64.  Even  when  parties  think 
they  have  agreed  and  made  a  contract,  if,  in  fact,  they  at 
the  time  of  its  execution  intended  it  in  a  different  sense, 
there  is  no  contract.  Scranton  v.  Booth,  29  Barb.,  171. 
Baldwin  v.  M'ddeherger,  2  Hill,  176.  Still  further,  if,  in- 
stead of  rejecting,  Snell  had  accepted  the  offer,  yet,  if  he 
ended  by  asking  the  plaintiff's  assent,  as  he  unquestion- 
ably does,  there  is  no  contract  till  the  assent  is  obtained. 
Hough  V.  Brown,  19  N.  Y.,  111.  Pomeroy  on  Contracts, 
sec.  68  and  notes. 

8.  If  there  was  no  contract  then  there  could  be  no 
partial  performance.  The  alleged  payment  of  $600  and 
the  possession  taken  by  A.  W.  Matthews  with  the  assist- 
ance of  Snell  under  such  very  suspicious  circumstances 
of  haste  count  for  nothing.  Pomeroy  on  Contracts,  sec. 
115.  Philips  V.  Thompson,  1  John.  Ch.,  N.  Y.,  181.  Park- 
hurst  V.  Van  Cortland,  1  John.,  278. '  Lord  v.  Underdonk, 
1  Sand.  Ch.,  679.  Payment  of  the  consideration  will  not 
cure  a  contract  which  is  not  in  itself  complete  and  valid 
at  law.  ^  Rhodes  v.  Rhodes,  8  Sand.  Ch.,  279.  Sites  v. 
Keller  dt  Skinner,  6  Ohio,  489.  Blanchard  v.  McDougal, 
6  Miss.,  165.  KnoU  v.  Harvey,  19  Miss.,  111.  Wagoner 
V.  Booger,  8  Met.,  209. 

Slocumb  it  Hambel  and  W.  H.  Snell,  for  appellee, 
argued  mainly  from  the  evidence  alone  to  support  the 
decree  below,  contending  that  Snell  was  the  general 
agent  of  W.  H,  Sowle,  with  respect  to  everything  per- 
taining to  the  land  and  especially  for  the  purpose  of  mak- 
ing a  sale  of  it  on  terms  most  advantageous  to  Sowle; 
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that  at  no  time  did  it  appear  that  said  Snell  ever  refused^  f 

or  declined  to  act  as  agent  for  the  sale  of  the  land ;  that 
Snell's  letters  referred  to,  as  containing  a  "  prompt  and 
emphatic  refusal ''  on  his  part  to  act  as  such  agent,  was. 
of  itself  corroborative  testimony  showing  that  he  accepted;  ^ 

the  agency  and  was  using  his  utmost  endeavors  in  the 
interest  of  Sowle  to  sell  the  land;    and  in  that  letter' 
reported  an  offer  to  Sowle  of  $1,300,  as  he  had  no  author- 
ity himself  to  close  a  sale  for  less  than  $1,500  without 
Bowie's  consent. 

Lake,  Gh.  J. 

In  our  view  of  this  case  the  judgment  of  the  district 
court  cannot  be  upheld.     The  principal  question  pre-  _^  ; 

sented,  and  the  one  on  which  our  decision  must  turn,  is  , 

as.  to  the  authority  of  W.  H.  Snell  to  make  the  alleged 
sale.  If  such  authority  were  conceded,  or  could  reason- 
ably be  found  from  the  evidence,  we  should  not  hesitate 
upon  the  other  points  to  uphold  the  sale  and  affirm  the 
judgment.  There  is  no  ground  for  claiming  that  Snell 
was  the  general  agent  of  the  defendant.  As  to  the  land 
in  question,  in  the  matter  of  selling  or  negotiating  a  sale 
of  it,  his  agency  was  special  and  depended  entirely  upon 
the  approval  of  his  principal.  SnelFs  own  letters  to  Sowle,. 
AS  well  as  those  written  in  answer,  show  this  to  be  so. 
With  this  understanding  of  the  relation  of  Snell  to  the 
owner  of  the  land,  a  correct  solution  of  the  question  of 
authority  is  not,  as  it  seems  to  us,  at  all  difficult.  • 

It  is  claimed  that  authority  to  make  the  sale  is  suf-^ 
ficiently  established  by  a  letter  written  by  Sowle  to  Snell,. 
of  which  the  following  is  a  copy : 

Los  Anoelos,  Gal.,  Jan.  19th,  1880. 

Mb.  Snell — Dear  Sir:   Received  your  letter  of  Jan» 

6th,  1880.    Mr.  Grisp  wrote  me  that  Mr.  Saxon  would 

prosecute  J.  N.  Thompson  and  others,  if  any,  for  stealing 

timber,  and  collect  rents,  etc.,  forthe  sum  of  $25.  Itold  Mr. 

26 
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Crisp  to  get  the  rent  and  employ  Mr.  Saxon  and  pay  him 
the  $25.  Bat  it  seems  by  some  means  Mr.  Saxon  was  not 
employed,  and  that  you  have  been  employed  in  his  stead. 
I'm  very  ignorant  bo  far  and  would  like  to  know  and  most 
know  the  particulars.  Have  you  received  the  $26  from 
Eli  G.  Crisp  ?  If  not,  what  will  your  charges  be  ?  I 
want  to  know  in  particular  who  it  is  that  wants  to  buy 
the  place.  There  is  several  parties  here  who  are  dis- 
satisfied with  this  country  and  are  going  back  to  Nebraska 
in  the  spring,  as  they  have  disposed  of  their  property 
here,  and  they  say,  that  they  would  rather  have  twenty- 
five  acres  of  my  land,  as  1,000  acres  here  to  farm,  if  it  is 
as  good  as  I  represent  it.  But  I  suppose  it  would  not 
show  to  an  advantage,  like  it  did,  when  I  left  there. 
Bather  than  to  trouble  myself  any  more  about  the  place, 
and  that  my  business  here  is  much  more  important,  and 
after  reflecting  upon  the  matter,  I  have  concluded  to  take 
$1,500,  fifteen  hundred  dollars,  and  if  it  can  be  sold  for 
said  sum  do  so,  if  not,  I  shall  come  ba<^k  immediately 
and  look  into  the  matter  thoroughly,  or  I  will  sell  it  to 
my  sister,  Mrs.  Tibbets,  then  she  will  look  into  the  mat- 
ter more  particularly  than  I  do.  I  have  not  heard  from 
Crisp  for  three  months,  though  I  have  written  to  him 
several  times.    Answer  immediately. 

W.  H.  SOWLB. 

Much  of  this  letter  relates  to  matters  other  than  the 
proposed  sale,  but  we  regard  the  whole  of  it  as  valuable, 
tending  as  it  does  to  show  the  brief  business  connection 
between  these  parties,  and  their  true  relation  to  each 
other  respecting  the  land.  The  letter  was  written  in 
answer  to  one  from  Snell,  under  date  of  January  6th,  in 
which  he  said  he  ''could  get  $1,800  for  the  place,"  and 
asked  if  he  might  sell  it  for  that  sum.  If  upon  the 
receipt  of  this  letter,  to  which  an  answer  was  required 
immediately,  Snell  had  made  a  sale  for  the  proposed  price 
thus  sent  to  him,  undoubtedly  Sowle  would  have  been 
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bound  by  it.  But  he  did  not  do  bo.  On  tl^e  contrary  he 
refused  to  act  upon  the  offer  in  the  most  unqualified 
terms,  as  is  shown  by  the  following  extract  from  his  let- 
ter written  in  reply,  dated  January  27th,  1880.  "I  can 
get  you  $1,800  for  your  place,  and  that  is  all  I  can 
get.  If  you  don't  take  this  and  take  it  now,  I  don't 
know  that  I  can  ever  get  it.  It  is  bound  to  be  sold  some 
time  to  pay  off  the  debts,  and  if  you  don't  sell  at  private 
sale,  it  will  be  sold  by  the  sheriff  at  court,  and  then  I 
doubt  if  it  brings  f  1,000.  Now  my  advice  to  you  as  your 
attorney  is,  that  you  sell,  and  sell  at  $1,800  cash,  if  you  can 
^et  it.  Now  if  you  want  to  do  this,  send  me  a  power  of 
attorney  to  sell  at  $1,800.  Have  it  drawn  up  by  an  at- 
torney there  and  properly  witnessed  and  acknowledged, 
and  signed  by  you  and  wife,  and  also  have  Mrs.  Tibbets 
send  me  a  power  of  attorney  to  release  mortgage.  If  you 
do  this,  do  it  right  off,  if  not,  let  it  drop,  and  the  land  will 
be  sold  at  forced  sale,  and  then  Mrs.  Tibbets  will  not, 
hers  being  a  second  mortgage  as  I  understand,  get  hardly 
anything  out  of  it.  It  costs  money  to  sell  land  under  a 
foreclosure  of  mortgage  and  you  ought  to  know  it.  I 
have  written  you  plainly  because  I  think  you  are  foolish 
for  not  taking  the  $1,300  cash  and  getting  what  you  can. 
Of  course,  if  you  don't  sell  now,  and  the  land  is  sold  by  the 
sheriff,  I  will  do  all  I  can  to  get  a  big  price,  but  I  doubt 
if  you  get  more  than  $1,000,  if  you  get  this,  at  sheriflTs 
sale,  and  then  the  costs  will  have  to  be  paid  besides.    If 

you  sell  answer  by  mail. 

W.  H.  Shell. 

With  no  authority  except  such  as  may  be  inferred  from 
this  correspondence,  tinell  as  the  agent  of  Sowle,  and  in 
his  name,  on  the  14th  day  of  February,  nearly  a  month 
after  the  offer  to  sell  for  $1,500  had  been  made,  entered 
into  the  written  contract,  under  which  the  plaintiff  claims,, 
for  the  sale  of  the  land  for  $1,500^  the  price  at  which  it 
had  been  rejected.    It  is  very  cle^.that  he  had  no  right 
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to  do  this.  The  offer  made  bySowle  was  not  a  continu- 
ing one.  It  was  made  with  the  intention  clearly  ex- 
pressed, that  if  accepted  at  all,  it  must  be  done  ''imme- 
diately." It  was  not  accepted,  but,  as  we  have  seen, 
rejected.  Thereupon,  unless  renewed,  it  was  at  an  end,, 
and  a  subsequent  acceptance  of  no  avail.  An  assent 
to  a  proposition  to  sell,  as  is  well  expressed  in  Benja- 
min on  Sales,  sec.  89  (c),  '*  must,  of  course,  be  such  a& 
to  conclude  an  agreement  or  contract  between  the  par- 
ties. And  to  effect  this,  it  must  in  every  respect  meet 
and  correspond  with  the  offer,  neither  falling  short 
of,  nor  going  beyond,  the  terms  proposed,  but  exactly 
meeting  them  at  all  points  and  closing  with  them  just  as 
they  stand."  And  further  in  the  same  section :  *'  If  a  con- 
dition be  affixed  by  the  party  to  whom  the  offer  is  made, 
or  any  modification  or  change  in  the  offer  requested,  this 
constitutes  in  law  a  rejection  of  the  offer,  and  a  new  pro- 
posal, equally  ineffectual  to  complete  the  contract  until 
assented  to  by  the  first  proposers.  Thus,  if  the  offer  by 
the  intended  vendor  be  answered  by  a  proposal  to  give  a 
less  sum,  this  amounts  to  a  rejection  of  the  offer,  which 
is  at  an  end,  and  the  party  to  whom  it  was  made  cannot 
afterwards  bind  the  intended  vendor  by  a  simple  accept- 
ance of  the  first  offer."  The  case  at  bar  is  fairly  within 
this  rule.  Snell  was  the  medium  of  communication  be- 
tween Matthews  and  Sowle.  Upon  his  suggestion  he  was, 
by  Bowie's  letter  of  January  19th,  given, the  agency  to 
make  a  sale  at  once  and  for  a  fixed  price.  This  agency 
being  special,  could  only  be  executed  so  as  to  bind  the 
principal,  by  keeping  strictly  within  the  prescribed 
bounds.  An  agent  employed  for  a  special  purpose  derives- 
from  this  no  general  authority  from  his  principal.  1  Far- 
sons  on  Contracts,  43.  If  such  an  agent  exceed  his 
authority  the  principal  is  not  bound.  Id.,  40.  It  is  the 
duty  of  persons  dealing  with  a  special  agent  to  ascertain 
the  extent  of  his  authority ;  and  the  principal  will  not  be- 
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bound  by  any  act  of  the  agent  not  warranted  expressly 
by  or  by  fair  and  necessary  implication  from  the  terms 
of  the  authority  delegated  to  him.  Chitty  on  Contracts, 
'216.  Sowie  had  neither  said  nor  done  anything  from 
which  Matthews  could  have  supposed  that  Snell's  author- 
ity exceeded  that  given  by  the  letter  referred  to.  By  the 
terms  of  that  letter,  as  we  have  shown,  the  authority  was 
required  to  be  exercised  at  once,  which  was  not  done,  nor 
until  nearly  a  month  afterwards,  at  which  time  the 
agency  had  been  positively  renounced  by  Snell*s  letter  of 
January  27th,  and  his  authority  terminated.  There  was 
a  proposal  by  Sowle  to  sell  for  a  given  price,  which  was 
rejected.  Accompanying  the  rejection  was  an  oifer  of  a 
less  price,  which  was  refused,  and  this  was  followed  by  an 
acceptance  of  the  first  proposal. 

Upon  the  facts  of  this  case  it  is  impossible  to  say  that, 
at  the  time  of  entering  into  the  contract  for  the  sale  of 
this  land,  Snell  had  any  authority  whatever  to  make  it. 
It  was  a  void  act.  For  these  reasons  the  judgment  must 
be  reversed  and  the  action  dismissed  at  the  costs  of  the 

plaintiflf. 

Bevebsed  and  Dismissed. 


Nancy  M.  Robinson,  plaintiff  in  ebbob,  v.  Patbiok  W. 
o'conneb,  and  othebs,  dependants  in  ebbob. 

Beferee :  practice.  The  right  of  a  referee  to  proceed  with  a 
trial  of  issues  referred  to  him  by  order  of  court,  does  not  ex- 
tend beyond  the  time  at  which  lie  is  directed  to  make  his 
report. 

Ebbob  to  the  district  court  for  Lancaster  county.    The 
facts  appear  in  the  opinion. 


; 
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Brown f  Ryan  dtBrcwn^  and  Hcmoood  d  Ames,  for  plain- 
tiflf  in  error.   ' 

Lairiby  BiUingsley  <£  Lambertson,  for  defendants  in 
error. 

Lake,  Gh.  J. 

According  to  the  view  we  take  of  this  case,  the  judg- 
ment must  be  reversed  on  the  sole  ground  of  a  want  of 
jurisdiction  in  the  referee. 

It  appears  that  the  referee  was  appointed  at  the  Octo- 
ber term,  1879,  of  the  district  court,  and  that  on  the  14th 
day  of  said  term,  to- wit :  on  the  10th  of  November,  1879, 
the  time  within  which  he  was  required  to  make  ard  file 
his  report,  was  *'  by  the  court  extended  to  the  first  day  of 
the  next  term,"  viz :  the  February  term,  1880,  But  noth- 
ing whatever  was  done  by  the  referee  in  the  discharge  of 
his  duties  under  this  authority  until  the  time  limited  had 
fully  expired,  and  this  only  in  direct  opposition  to  the 
earnest  protest  of  th^  plaintiff  in  error,  who  filed  an  ob- 
jection to  his  proceeding  with  the  trial  for  want  of  juris- 
diction to  do  so.  The  plaintiffs  (defendants  in  error) 
however,  insisting  upon  a  trial,  this  objection  was  disre- 
garded, and  on  the  19th  of  March,  1880,  the  report  was 
completed  and  filed.  Thereupon  exceptions  to  the  report 
were  taken  by  which,  among  other  questions  raised,  that 
of  the  referee's  jurisdiction  was  renewed,  and  subse- 
quently overruled  by  the  court. 

In  this  we  think  there  was  error.  The  referee  was  the 
court's  officer ;  his  right  to  proceed  with  the  trial  of  the 
issues  submitted  to  him  depended  entirely  upon  the  order 
of  the  court,  which  he  was  not  at  liberty  either  to  disre- 
gard or  to  transcend  in  any  particular.  When  the  time 
at  which  he  was  required  to  make  his  report  had  arrived 
his  authority  was  at  an  end,  and  all  that  he  afterwards  did 
was  void.  Therefore  the  report  should  have  been  set  aside. 
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The  referee  having  acted  without  jarisdiction,  his  rulings 
upon  the  other  questions  raised  before  him  will  not  be 
noticed.  The  judgment  must  be  reversed,  the  report  of 
the  referee  set  aside,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Bbvsbsbd  and  Remanded. 


The  State,  ex  bel.  Gban  Ensign,  v,  John  Walliohs^ 
AuDiTOB  op  Public  Accounts. 

1.  Warrants  on  State  Treasury :  appropriation  :  constitu-» 
TioNAii  LAW.  Warrants  on  the  state  treasury  can  only  be 
drawn  in  pursuance  of  specific  appropiations  made  by  law. 
Cons.,  Sec.  22,  Art.  III. 

2.  LeeriBlatlve  Appropriation.  An  appropriation  for  objects 
described  thus  :  '*  Fugitives  from  justice,  rewards  for  escaped 
convicto,  sheriffs'  fees  for  conveying  convicts  to  penitentiary, 
etc.,  $18,000,"  cannot  be  drawn  against  in  payment  of  sheriffs 
fees  for  conveying  Juvenile  offenders  to  the  state  reform  school* 

Original  application  for  mandamus. 

O.  P.  Mason,  for  relator. 

Lake,  Ch.  J. 

The  relator  is  sheriff  of  Lancaster  county.  In  the  dis- 
charge of  his  duties  as  such  he  was  required  to  convey 
one  Nathaniel  Brewster,  a  convicted-  juvenile  offender,  to 
the  state  reform  school  at  Kearney,  for  which  service  he 
is  justly  entitled  to  receive  from  the  state  the  sum  of 
$41.45,  as  the  amount  of  his  proper  fees  and  expenses* 
He  has  made  an  account  thereof  in  due  form  and  pre* 
sented  it  to  the  respondent,  who  has  audited  and  allowed 
it,  but  refuses  to  draw  his  warrant  upon  the  treasurer 
therefor,  upon  the  sole  ground  of  there  being,  as  he 
claims,  no  appropriation  from  which  it  can  lawfully  be 
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paid.  And  the  sole  question  to  be  answered  is  whether 
ihere  be  such  an  appropriation  or  not. 

The  constitution,  in  sec.  22,  Article  III,  declares  that : 
""No  money  shall  be  drawn  from  the  treasury  except  in 
pursuance  of  a  specific  appropriation  made  by  law,  and 
on  the  presentation  of  a  warrant  issued  by  the  auditor 
thereon."  On  behalf  of  the  relator  it  is  urged  that  this 
-constitutional  requirement  is  fully  answered,  as  to  this 
claim,  in  the  following  item  of  the  general  appropriation 
act,  approved  March  1st,  1881,  in  these  words :  "That  the 
following  sums  of  money,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  for  the  payment  of  the 
current  expenses  of  the  government,  for  the  years  fending 
March  3l8t,1882,  and  March  31st,  1883,"  etc.  Then  fol- 
low the  several  objects  and  amounts,  among  which  we  find : 
"'Fugitives  from  justice,  rewards  for. escaped  convicts, 
sheriffs'  fees  for  convejring  convicts  to  penitentiary,  etc., 
$18,000."  If  the  relator's  demand  faU  within  the  pur- 
view of  this  clause,  then  the  auditor  is  authorized  to 
draw  his  warrant  for  the  amount,  there  being  still  an  un- 
-expended  balance  sufficient  to  meet  it,  otherwise  he  is 
not. 

It  is  not  really  insisted  by  counsel  for  the  relator  that 
ihe  service  performed  by  him  related  either  to  "fugitives 
from  justice,"  to  "escaped  convicts,"  or  to  the  "convey- 
ing of  convicts  to  the  penitentiary."  It  is  very  clear 
that  it  belongs  to  neither  of  these.  But,  it  is  said,  that, 
in  character,  it  is  like  unto  the  latter,  and  therefore,  is 
fairly  covered  by  the  abbreviation  "  etc."  which  follows  it, 
and  by  which  the  legislature  must  have  intended  any  and 
all  other  objects  similar  to  those  specially  mentioned. 

That  such  may  have  been,  and  probably  was,  the  design 
of  the  legislature,  we  admit,  but  that  "  etc."  designates 
any  object,  or  number  of  objects,  in  particular,  we  deny. 
It  is  equivalent  to  saying  "  and  others,"  or  *'  and  so  forth," 
^hich  cannot  properly  be  said  to  be  a  "specific"  designa- 
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tion  of  RDything.  In  construing  this  provision  of  the 
constitution  the  rule  that  the  words  are  to  be  given  their 
usual,  ordinary  meaning,  must  not  be  disregarded.  By 
this  rule  the  term  "  specific  appropriation  "  means  a  par- 
ticular, a  definite,  a  limited,  a  precise  appropriation, 
which  as  to  the  services  in  question  we  do  not  think  this 
appropriation  is.  To  hold  it  to  be  so,  would,  we  think, 
open  a  very  wide  and  dangerous  door  to  the  treasury,  and 
practically  nullify  one  of  the  most  valuable  provisions  of 
the  constitution.  ' 

In  the  connection  in  which  it  is  here  found,  we  do  not 
think  that  this  abbreviation  can  be  given  any  effect 
whatever.    For  these  reasons  the' writ  must  be  denied. 

Writ  Denied. 


Hiram  W.  W.  Bell,  plaintiff  in  error,  v.  John  Shereb, 
defendant  in  error. 

1.  Pleadlnsr :  petition.  A  defendant  has  the  right  to  insist  that 
aU  of  the  facts  essential  to  the  existence  of  a  cause  of  action 
against  him  and  in  favor  of  the  plaintiff  be  stated  in  tlie  petition. 
Such  is  the  rule  of  the  code. 

2.  :  :  coNctiUsiONs.  And  this  rule  is  not  duly  ob- 
served by  simply  stating  conclusions,  or  ultimate  facts,  which 
should  be  left  to  inference  from  primary  facts  properly  alleged. 

3. : :    WAIVER.    But  such  non-observance  of  the 

rule  may  be  waived,  and  is  waived,  by  answering  to  the  merits, 
and  going  to  trial  without  objection. 

4.  Error :  weight  of  evidence.  In  a  proceeding  in  error 
the  finding  of  a  trial  court,  upon  conflicting  evidence,  will  not 
be  disturbed,  when  it  is  not  manifest  that  injustice  has  been 
done.    Evidence  examined  and  rule  applied. 

Error  to  the  district  court  for  Saline  county.    Tried 
below  before  Weaver,  J. 

M.  B.  (7.  Truey  for  plaintiff  in  error. 
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Hustings  d-  McOintie,  for  defendant  in  error, 
Lakb,  Gh.  J. 

This  is  a  proceeding  in  error.  The  points  relied  on  tor\ 
obtaining  a  reversal  of  the  judgment  are  two.  First,  That 
the  finding  and  judgment  are  contrary  to  the  evidence 
and  law  of  the'  case.  Second.  That  the  x)etition  states  no 
cause  of  action. 

The  action  was  brought  by  the  defendant  in  error  to 
recover  the  possession  of  specific  personal  property,  con- 
sisting of  one  reaper  and  mower,  twenty-four  acres  of 
com,  and  a  stack  of  wheat,  all  of  the  value  of  one  hun- 
dred dollars,  which  had  been  seized  under  an  execution 
to  satisfy  a  judgment  against  him.  The  ground  upon 
which  the  right  to  recover  was  placed  was  the  exempt 
character  of  the  property,  as 'shown  by  the  averment 
''that  each  and  all  of  the  above  described  goods  and 
chattels  consists  of  articles  which  are,  and  were  at  the 
time  of  said  levy,  specified  in  the  statute  as  absolutely 
exempt  from  levy  or  sale  on  execution ;  and  this  plaintiff 
was  at  the  time  of  levying  of  said  execution  by  said 
defendant  on  said  goods  and  chattels,  and  now  is,  a  resi- 
dent of  the  state  of  Nebraska,  and  the  head  of  a  family, 
and  actually  engaged  in  the  business  of  agriculture,  and 
then  claimed,  and  now  claims,  said  property  as  exempt.** 

To  this  averment  it  is  now  for  the  first*  time  objected 
that  it  deals  with  conclusions  merely,  giving  no  facts  on 
which  those  conclusions  must  of  necessity  depend.  For 
instance,  it  is  alleged  that  the  property  in  controversy 
"was  exempt  from  execution,''  yet  there  are  no  facts 
from  which  it  could  be  inferred  that  it  really  was  so 
exempt.  Had  this  objection  been  properly  presented  in 
the  court  below,  probably  it  would  have  been  sustained. 
But,  being  made  for  the  first  time  here,  although  the 
averment  that  the  property  was  exempt  is  but  a  conclu- 
sion, it  having  been  so  satisfactory  that  issue  was  taken 
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upon  it,  by  answering  to  the  merits,  it  is  now  too  late  ta 
urge  it.  A  defendant  has  the  right  unquestionably  to 
insist  that  all  of  the  facts  essential  to  the  existence  of  a 
cause  of  action  against  him,  and  in  favor  of  {he  plaintiff, 
be  stated  in  the  petition.  The  rule  of  the  code  upon  this 
point  requires :  '* A  statement  of  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  language,  and 
without  repetition."  Sec.  92.  And  this  rule  is  not  duly 
observed  by  simply  stating  conclusions,  or  ultimate  facts, 
which  should  be  left  to  inference  from  primary  facts 
properly  alleged.  But  such  non-observance  of  the  rule 
may  be  waived,  and  is  waived,  by  answering  to  the  mer- 
its, and  going  to  trial  without  objection. 

As  to  the  question  of  the  sufficiency  of  the  evidence  to- 
sustain  the  finding,  there  is  no  just  cause  of  complaint. 
The  only  witnesses  called  were  the  parties  themselves. 
According  to  the  testimony  of  the  defendant  in  error  it 
may  reasonably  be  inferred  that  he  was  entitled  to  hold 
the  whole  of  the  property  levied  upon  as  exempt.  He 
swore  that  he  was  a  resident  of  this  state,  the  head  of  a 
family  and  engaged  in  agriculture ;  that  the  whole  of  his 
personal  property,  besides  household  furniture,  consisted 
of  an  old  reaper  worth  about  ten  dollars,  two  horses  and 
harness,  a  cultivator,  plow,  harrow,  wagon,  one  cow,  two 
hcgs,  and  some  two  dozen  pigs  about  three  months  old, 
twenty  bushels  of  wheat,  ten  or  twelve  bushels  of  pota- 
toes, and  oats  and  corn  sufficient  only  for  food  for  his 
stock  for  about  three  months.  His  testimony  is  some- 
what indefinite,  but  this  is  its  fair  import,  and  we  think 
it  brings  his  case  fairly  within  the  letter  and  spirit  of  the 
statute. 

Opposed  to  this  there  is  the  testimony  of  the  plaintiff 
in  error,  which,  however,  is  confined  solely  to  the  quantity 
of  grain  owned  by  Sherer  at  the  time  of  the  levy.  He 
makes  no  mention  of  any  other  property.  His  state- 
ments likewise  are  quite  indefinite  and  unsatisfactory- 
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He  says :  "I  examined  that  corn.  *  *  *  Sherer  told 
me  there  was  from  twenty  to  twenty-four  acres  in  the 
piece  on  which  I  levied.  The  character  of  the  corn  was, 
I  considered,  better  than  the  average  that  year.  *  *  * 
I  should  judge  there  would  be  an  average  yield  of  from 
thirty  to  thirty-three  bushels  per  acre.  *  *  *  I  left 
Sherer  a  strip  of  corn  running  east  from  his  house,  I 
should  think  from  four  to  six  acres,  the  average  was  as 
good  as  the  average  in  the  field.  *  *  *  He  had  a 
stack  of  oats,  two  stacks  of  oats,  and  a  stack  of  wheat, 
and  I  believe  one  or  two  ricks  of  wheat.  It  was  in  ricks ; 
it  was  stacked  loosely.  The  oats  I  think  were  very  fair, 
they  were  stacked  well,  and  lay  well.  There  was  one  side 
of  one  of  the  stacks  had  the  appearance  of  being  sprouted. 
They  were  not  large  stacks ;  they  were  small  stacks.  I 
think  they  would  average  sixty  to  eighty  bushels  to  the 
atack." 

In  addition  to  what  we  have  just  quoted,  which  is  the 
substance  of  the  testimony  of  this  witness,  there  was  in- 
troduced a  written  list  of  property  served  by  Sherer  upon 
Bell,  at  the  time  of  the  levy,  with  a  view  of  having  his 
exemptions  determined  under  sections  521,  522,  and  523 
of  the  code.  It  is  true  that  the  quantity  of  grain  men- 
tioned in  this  list  is  somewhat  larger  than  that  testified 
to  by  Sherer  upon  the  witness  stand,  but  then  it  was 
based  upon  a  mere  estimate  made  before  the  wheat  and 
oats  were  thrashed,  or  the  com  harvested,  while  his  testi- 
mony was  given  afterwards,  and  when  he  had  the  means 
of  knowing  pretty  nearly  the  actual  quantity.  In  other 
respects  the  list  does  not  differ  materially  from  his  oral 
testimony. 

Such  being  the  testimony  and  showing  on  which  the 
court  below  had  to  pass,  we  do  not  think  there  is  any 
reasonable  ground  for  saying  that  injustice  has  been 
done.  At  any  rate  it  is  not  manifest  that  such  is  the 
case,  and  therefore  the  judgment  must  be  affirmed. 

Judgment  Affirmed. 
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Martin  A.  Eich   et  al.,  plaintiffs  in  error,  v.  Hiram 
Savage   et  al.,  defendants  in  error. 

1.  Replevin:  return  op  property.  One  B.,  as  surety  upon 
an  undertaking  in  replevin,  after  Judgment  against  him  for  a. 
return  of  tlie  property  or  its  value,  took  tlie  property  in  contro- 
versy under  a  chattel  mortgage  from  R.  to  whom  it  had  been 
sold,  and  delivered  it  to  tlie  party  entitled  to  it  under  the  Judg- 
ment in  satisfaction  thereof.  Held,  That  h^  thereby  surren- 
dered his  claim  under  the  mortgage. 

2.    :    :    QUESTION  for  jury.    R.  and  G.  purchased 

a -well  auger  and  appliftnces  from  M.,  while  an  action  for  the 
possession  of  the  same  was  pending  between  M.  &  S.  Judg- 
ment was  rendered  in  favor  of  S.,  when  B.,  one  of  the  sureties, 
on  the  undertaking  in  replevin,  obtained  possession  of  tlie  prop- 
erty under  a  mortgage  and  delivered  it  to'^S.  Held,  That  the 
question  whether  such  delivery  w^as  with  the  assent  cf  R.  and 
G.  was  properly  submitted  to  the  Jury. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J., 

Colby  Jt  Hazlett,  for  plaintiffs  in  error. 

Bush  dRicka/rds,  for  defendants  in  error. 

Maxwell,  J, 

This  is  an  action  of  replevin  brought  by  the  plaintiffs  ■ 
against  the  defendants,  to  recover  the  possession  of  a  well 
auger  and  appliances. 

The  defendants  in  answer  to  the  petition  allege  in  sub- 
stance, that  on  the  5th  of  May,  1879,  Hiram  Savage, 
one  of  the  defendants  herein,  recovered  a  judgment  in 
the  district  court  of  Gage  county,  against  Samuel  May- 
berry,  for  the  possession  of  the  property  in  question,  and 
that  the  issues  presented  in  said  action  were  the  same  as 
are  presented  in  this  case,  and  that  the  plaintiffs  pur- 
chased the  interest  of  said  Mayberry  in  said  property, 
while  said  action  was  pending,  and  are  bound  by  the 
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judgment  in  favor  of  the  defendant.  To  this  answer  the 
plaintiffs  filed  a  reply  in  which  they  admit  the  recovery 
of  the  judgment ;  admit  that  they  purchased  the  interest 
of  Mayberry  in  the  property  in  controversy  while  the 
action  between  8avage  and  Mayberry  was  pending,  and 
state  in  substance,  that  after  the  judgment  in  favor  of 
Savage,  one  James  Boyd,  one  of  the  sureties  on  the  un- 
dertaking in  replevin  for  Mayberry,  obtained  possession 
of  the  property  in  dispute  under  a  chattel  mortgage,  given 
by  Mayberry  to  him,  to  secure  the  sum  of  $75.00,  and 
delivered  said  property  to  Savage  in  satisfaction  of  said 
judgment  in  replevin.  That  afterwards,  and  prior  to 
bringing  this  action,  said  Boyd  released  for  a  time  his 
right  to  the  possession  of  the  property  in  question,  under 
said  chattel  mortgage,  and  authorized  the  plaintiffs  to 
take  possession  of  said  property,  etc.  On  the  trial  of  the 
cause  in  the  court  below  the  jury  found  in  favor  of  the 
defendants,  and  that  the  value  of  the  property  was  the 
sum  of  $200.00.  A  motion  for  a  new  trial  having  been 
overruled  judgment  was  entered  on  the  verdict. 

There  is  testimony  tending  to  show  that  the  plaintiffs 
gave  their  consent  to  Boyd's  taking  the  property  in  dispute 
under  his  mortgage,  and  delivering  it  to  Savage,  in  satis- 
faction of  the  judgment.  This  being  the  case,  the  court 
instructed  the  jury  as  follows : 

**The  plaintiffs  in  their  reply  in  this  cause  state  that 
James  Boyd,  prior  to  the  time  of  the  delivery  of  the  prop- 
erty in  controversy  to  the  defendant  Savage,  had  a  chat- 
tel mortgage  on  said  property  for  seventy-five  dollars,  and 
that  Boyd  having  the  property  in  possession  by  virtue  of 
said  mortgage,  delivered  the  same  to  the  defendant,  in 
satisfaction  of  a  certain  judgment  and  heretofore  ren- 
dered ;  and  the  reply  of  plaintiffs  further  says  that  James 
Boyd  is  one  of  the  parties  against  whom  the  judgment 
existed.  This  delivery  of  Boyd  conveyed  all  of  his  inter- 
est to  the  defendants,  and  the  court  instructs  you  that 
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from  these  facts  set  up  in  plaintiffs'  reply  the  defendants 
have  a  right  to  recover,  and  the  value  of  their  possession 
was  at  least  equal  to  the  amount  of  Boyd's  interest  as 
shown  by  the  reply,  viz :  $75.00,  and  interest  on  the  same 
at  seven  per  cent  since  the  commencement  of  this  suit." 

''And  now,  if  you  shall  find  from  the  evidence  that  the 
plaintiffs  in  this  suit  consented,  for  the  said  Boyd,  to  de- 
liver the  said  property  in  controversy  to  the  defendants,  in 
satisfaction  of  the  judgment  mentioned  in  the  reply,  then 
you  will  find  that  the  defendants  were  the  owners  of  the 
property  at  the  commencement  of  this  suit,  and  find,  what 
the  value  of  the  property  was  at  that  time,  and  assess  the 
defendants'  damages  at  such  amount  as  may  be  just  and 
proper  for  the  unlawful  taking  of  said  property  by  the 
plaintiffs." 

The  first  of  these  instructions  is  based  upon  the  fact 
that  a  judgment  for  a  return  of  the  property  in  contro- 
versy, or  its  value,  had  been  rendered  against  Mayberry, 
and  that  Boyd  was  one  of  the  sureties  upon  the  under- 
taking, and  liable  to  pay  the  judgment.  Boyd  therefore, 
instead  of  paying  the  value  of  the  property,  took  posses- 
sion of  it  under  an  alleged  chattel  mortgage,  and  deliv- 
ered it  to  the  party  entitled  to  it  under  the  judgment,  and 
so  discharged  his  liability,  This  delivery  seems  to  have 
been  made  without  any  conditions,  and  Boyd  thereby 
seems  to  have  surrendered  his  claim.  If  this  was  not  so 
he  could  have  delivered  the  property  to  Savage,  and 
thereby  have  obtained  satisfaction  of  the  judgment,  and 
immediately  thereafter  have  claimed  the  property  under 
the  mortgage.    This  he  could  not  do,  and  there  is  no  j 


error  in  the  instruction. 

The  second  instruction  is  predicated  upon  the  testi- 
mony tending  to  show  the  consent  of  Eich  to  the  deliv- 
ery of  the  property  to  Savage  in  satisfaction  of  the  judg- 
ment. It  is  claimed  that  the  testimony  does  not  war- 
rant the  instruction,  but  we  think  it  does.    In  fact,  in 
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reading  the  testimony  upon  that  point,  we  are  led  to  be- 
lieve that  there  was  a  scheme  to  use  this  property  to 
satisfy  the  judgment  in  favor  of  Savage,  and  immediately 
after  such  satisfaction  claim  the  property  as  belonging 
to  the  plaintiff. 

Honesty  and  fair  dealing  do  not  require  so  many  shifts 
and  devices,  and,  in  our  opinion,  the  instruction  was  proper. 
The  value  of  the  property  was  fixed  by  the  plaintiff,  Bich, 
at  $200,00,  and  his  is  the  only  testimony  upon  that  point. 
The  defendants  are  entitled  to  a  return  of  the  property — 
not  a  portion  of  it — or  its  value  in  money.  They  are 
therefore  entitled  to  the  amount  of  the  judgment.  Ther& 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  Affibmed.  ' 


George  Fisher,  appellee,  v.  Mary  J.  Fisher,  appel- 
lant. 

Deed:  exkcution  by  onk  non  compos  mentis.  One  F.,  who 
was  subject  to  aberration  of  mind,  to  such  a  degree  as  at  times 
to  be  non  compos  mentis^  and  while  in  that  condition  executed  a 
deed  for  all  his  real  estate  to  one  H.,  who  thereupon  conveyed 
to  the  wife  of  F.,  no  consideration  being  paid.  Held^  That  F. 
was  entitled  to  a  cancellation  of  the  deed  and  a  reconveyance. 

Appeal  from  the  district  court  of  Jefferson  county. 
Tried  below  before  Weaver,  J. 

Slocumb  dt  Hambel,  for  appellant,  cited  Mtdloy  v.  In-- 
gaUs,  4  Neb.,  117.  Jackson  v.  King,  4  Cowen,  207.  S.  C. 
15  American  Dec,  857.  Bxtrgess  r.  PoUock,  58  Iowa,  278. 
S.  C,  86  Amer.  Eep.,  219.  Stewart's  Executors  v.  IM- 
penard,  26  Wend,,  255.  Blanchard  v.  Nestle,  3  Denio,  37. 
Franklin  v.  Kelly,  2  Neb.,  117.  Staples  v.  Wellington,  58- 
Maine,  463.     Chandler  t\  Barrett,  21  La.  An.,  68.    Lewis 
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V.  Baird,  8  McLean,  56.     Hix  v,  Whittemore,  4  Metcali, 
645. 

S.  N.  Lindley  and  J.  S.  Tate,  for  appellee. 
Maxwell,  J. 

This  is  an^  aotion  to  cancel  a  deed  conveying  certain 
real  estate  belonging  to  the  plaintiflF.  The  plaintiff  al- 
leges in  his  petition  that  he  is  in  possession  of  certain 
real  estate,  a  description  of  which  is  set  out  in  the  peti- 
tion ;  that  he  is  aged  and  of  infirm  health,  and  is  subject 
to  temporary  aberrations  of  mind,  to  such  a  degree,  as  to 
he  at  times  entirely  nan  compos  mentis ;  that  in  December, 
1879,  while  suffering  from  an  attack  of  this  kind,  and 
while  not  conscious  of  what  he  was  doing,  he  was  induced 
by  the  defendant,  who  is  his  wife,  to  execute  to  one  Jacob 
Hedden  a  deed  conveying  all  of  his  real  estate,  a  descrip- 
tion of  which  is  set  out ;  that  thereupon  said  Hedden  con- 
veyed said  land  to  the  defendant ;  that  both  of  said  con- 
veyances were  entirely  without  consideration,  and  were 
made  for  the  purpose  of  defrauding  the  plaintiff ;  that  as 
soon  as  the  plaintiff  recovered  from  said  aberration  of 
mind  and  heard  of  said  conveyance,  he  demanded  a 
reconveyance  of  said  land  from  said  defendant ;  that  said 
defendant  then  refused  and  still  refuses  so  to  reconvey ; 
that  the  defendant  has  removed  from  said  land  and  has 
sold,  or  threatened  to  sell,  all  the  grain  raised  thereon  dur- 
the  year  1880,  together  with  other  personal  property  on  said 
land ;  that  the  plaintiff's  health  is  still  so  feeble  that  he 
is  unable  to  protect  his  property ;  that  he  has  no  other 
property  to  pay  his  debts  or  as  a  means  of  support. 
The  plaintiff  therefore  prays  that  said  deeds  be  declared 
fraudulent  and  void,  and  that  the  defendant  be  required 
to  reconvey  to  the  plaintiff,  etc. 

The  defendant  in  her  answer  admits  that  she  is  the 
wife  of  the  plaintiff,  admits  that  a  deed  of  conveyance  of 
27 
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the  land  described  in  the  petition  was  made  by  the  plain- 
tiff to  Hedden,  and  by  Hedden  to  her,  but  she  denies  that 
said  deeds  were  made  without  consideration,  but  alleges 
that  the  plaintiff  was  indebted  to  her  in  the  sum  of 
$800.00  for  moneys  loaned  out  of  her  separate  estate, 
and  t)iat  the  plaintiff  by  said  conveyance  intended  to  pre- 
fer her  claim  over  that  of  other  creditors ;  that  the  plaintiff, 
by  gross  and  abusive  treatment  and  repeated  threats  of 
personal  violence,  has  compelled  the  defendant  to  aban- 
don said  premises,  and  to  rely  upon  her  own  personal 
exertions  with  the  assistance  of  friends  for  her  support ; 
that  said  real  estate  was  acquired  and  improved  almost 
entirely  by  the  labor  of  the  defendant  and  her  children, 
and  by  moneys  derived  from  her  separate  estate,  etc. 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  "all  the  alle- 
gations contained  in  the  plaintiff's  petition  to  be  true  and 
supported  by  the  evidence,"  and  rendered  a  decree  in 
favor  of  the  plaintiff  and  required  the  defendant  to  re- 
convey  said  premises  within  ten  days,  etc.  The  defend- 
ant appeals  to  this  court. 

The  only  objection  urged  against  the  decree  is  that  it 
is  not  sustained  by  the  evidence.  The  testimony  clearly 
establishes  the  following  facts.  FHrst.  That  the  plaintiff 
was  not  in  his  right  mind  at  the  time  he  executed  the 
deed  to  Hedden  for  the  premises  in  question.  Second. 
That  no  consideration  whatever  was  paid  for  the  land. 

These  facts  certainly  were  sufficient  to  justify  the  court 
in  decreeing  a  reconveyance.  A  review  of  the  testimony, 
which  is  quite  voluminous,  would  merely  carry  into  the 
reports  matters  pertaining  to  the  private  affairs  of  a  fam- 
ily, without  subserving  any  good  purpose. 

The  decree  is  clearly  right,    and   is   in   all   things 

afi&rmed. 

Decbbb  Avbtbmsd. 


I 


JANUARY  TERM,  1882.  419 


Parker  t.  Kanaon. 


Chubghill  Pabkeb,  pixAnrriFF  in  bbbob,  t.  Joseph  Nan- 
son,  ET  AL.,   DEFENDANTS  IN  EBBOB. 

1.  Action  for  Use  and  Occupation :  verdict  for  the  plain- 
tiff. Evidence  examined,  heldj  not  to  support  the  verdict,  and 
a  new  trial  awarded. 

2.  Landlord  and  Tenant.  A  tenant  iu  possession  of  property 
under  a  lease  cannot  dispute  his  landlord's  title,  nor  talce  f^om 
another  a  paramount  title  to  the  injury  of  his  landlord,  nor  ab- 
solve himself  from  the  i>ayment  of  rent  to  his  landlord,  by  tak- 
ing a  lease  from  a  stranger. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
telow  before  Savage,  J. 

Kennedy  db  OUbert,  and  John  'D.  Howe,  for  plaintiff  in 
•error. 

Redick  d-  ConneU,  for  defendants  in  error. 

Lake,  Gh.  J. 

The  verdict  in  this  case  cannot  possibly  be  upheld. 
The  evidence  is  overwhelmingly  against  it.  Even  that 
introduced  by  the  defendants  in  error  alone  does  not 
support  it. 

The  action  was  brought  to  recover  for  the  wrongful  use 
and  occupation  of  certain  premises,  belonging  to  the  de- 
fendants in  error,  which  they  allege  the  plaintiff  in  error 
did  "on  the  8th  day  of  September,  1877,  and  while  said 
premises  were  in  the  peaceable  possession  of"  the  defend- 
ants in  error,  "  wrongfully  and,  unlawfully  obtain  and 
i^ke  possession,"  and  did  keep  them  out  of  possession, 
"from  said  last  mentioned  date  until  about  the  8th  day 
of  February,  1879,"  by  reason  of  which  they  have  "sus- 
tained damages  in  the  sum  of  twelve  hundred  and  seventy- 
five  dollars." 

There  is  not  a  particle  of  evidence  to  show  this  charge 
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to  be  tnie.  It  is  not  proved  that  Parker  was  in  the  occu- 
pancy of  the  premises  during  any  portion  of  the  time 
mentioned,  but  on  the  contrary  it  is  conclusively  shown 
that  he  was  not.  The  uncontroverted  evidence  is  that 
on  the  6th  of  September,  1877,  the  defendants  in  error,, 
being  then  the  equitable  owners,  through  their  agents  and 
attorneys  John  I.  Eedick  and  W.  J.  Connell,  executed  a 
lease  of  said  premises,  running  six  months,  to  Susan  T.  j 

King,  the  wife  of  E.  G.  King,  who  for  several  years  pre- 
vious to  this  time  was  the  owner,  and  in  the  actual  occu- 
pancy thereof.  The  lease  was  executed  by  "  Susan  T. 
King,  by  R.  G.  King,  agt.*'  The  rent  reserved  was  $225.00, 
payable  Sept.  20th,  1877,  and  three  other  payments  of  'i 

$75.00  each,  on  the  6th  days  of  Dec,  Jan.,  and  Feb.  fol-  'i 

lowing.    Under  this  lease  King  and  his  wife,  who  were  | 

already  in  possession,  continued  to  occupy  said  premises  | 

during  the  whole  of  said  term,  which  expired  March  6th, 
1878,  and  afterwards,  until  the  18th  of  that  month,  when 
they  were  taken  possession  of  by  0.  P,  Hurford,  as 
receiver,  duly  appointed  by  the  United  States  circuit 
court  for  the  district  of  Nebraska,  in  the  suit  of  The  First 
National  Bank  of  Omaha  v.  Stisan  T,  King,  and  others,  in 
which  suit  the  defendants  in  error  w^ere  parties.  Hurford 
remained  in  possession  until  long  after  the  time  for  which 
damages  were  claimed  against  Parker, 

The  only  connection  that  the  plaintiff  in  error  had  with 
the  premises  in  question,  briefly  stated,  is  this.  Having 
an  equitable  interest  in  them,  subject,  however,  as  it  ap- 
pears, to  that  of  the  defendants  in  error,  and  learning 
that  the  legal  title  to  an  eighty  acre  tract,  of  which  the 
premises  in  question  were  a  part,  was  held  by  the  Omaha 
and  Northwestern  Railroad  Company,  he  procured  a 
conveyance  in  fee  to  himself,  without  their  knowledge, 
and  on  the  14th  of  January,  1878,  gave  a  lease  thereof  to 
said  R.  G.  King,  for  the  term  of  two  years,  at  a  stipulated 
rent.    This  lease  contained  a  provision  to  the  effect  that 
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if  King  paid  the  rent  agreed  upon,  together  with  certain 
other  obligations  which  Parker  held  against  him,  taxes, 
.  etc.,  he  would  convey  the  land  to  Susan  T.  King,  accord- 
ing to  the  conditions  of  a  contract  also  entered  into  with 
her  sometime  previous.  It  is  not  shown  that  King  or. his 
wife  paid  any  rent,  or  performed  any  of  the  stipulations 
of  said  lease  or  contrac'  on  their  part.  Their  occupancy, 
which  commenced  under  the  lease  taken  from  Eedick  & 
Connell  as  before  stated,  was  not  interrupted  until  by 
the  entry  of  the  receiver  Hurford,  under  the  order  of  the 
court.  Under  this  state  of  facts,  it  seems  very  clear  to  us 
that  no  cause  of  action  is  shown  against  Parker,  and  that 
the  recovery  was  unwarranted.  King  and  his  wife  were 
the  tenants  of  the  defendants  in  error.  Between  them  the 
relation  of  landlord  and  tenant  was  established  by  the 
lease  from  Eedick  &  Connell,  and  this  relationship  was  not 
in  the  least  affected  by  the  taking  of  a  subsequent  lease 
or  contract  from  Parker.  They,  and  not  Parker,  wete 
liable  for  such  occupancy. 

In  1  Greenleaf  on  Evidence,  sec.  25,  it  is  said :  "It  was 
an  early  rule  of  feudal  policy  that  the  tenant  should  not  be 
permitted  to  deny  the  title  of  the  lord,  from  w^hom  he  had. 
received  investiture,  and  whose  liegeman  he  had  become ; 
but  as  long  as  that  relation  existed,  the  title  of  the  lord 
was  conclusively  presumed  against  the  tenant  to  be  per- 
fect and  valid.  And  though  the  feudal  reasons  of  the 
rule  have  long  since  ceased  ye'  other  reasons  of  public 
policy  have  arisen  in  theii  place,  thereby  preserving  the 
rule  in  its  original  vigor.'^ 

And  in  1  Phillips  on  Evidence,  Cowen  &  Hills,  and  Ed- 
wards' Notes,  467 :  "Where  a  tenancy  is  created  by  a 
lease  by  deed  indented,  the  tenant  may  be  estopped  from 
saying  anything  repugnant  to  it,  according  to  the  strict 
law  of  estoppels  as  applicable  to  deeds.  Where  the  lease 
is  not  by  deed,  the  tenant,  or  any  person  claiming  under 
him,  is  precluded  from  objecting  to  the  title  of  the  land- 
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lord  from  whom  he  has  received  posseBsion,  or  to  the  title- 
of  any  party  elaiming  under  his  landlord."  And  the  role 
is  the  same  where  the  tenant  takes  the  lease,  while  he  is  in 
possession.  McCannell  i\  Bawdry's  Hevrsy  4  Monroe,  392. 
So,  too,  if  the  tenant  hold  over  after  the  expiiaiidirof  his 
term.    Mattis  r.  Robinson,  1  Neb.,  1. 

Such  being  the  facts  and  the  law  applicable  thereto, 
we  are  of  the  opinion  that  the  court  erred  in  refusing  to- 
give  to  the  jury  several  instructions  requested  by  counsel 
for  the  plaintiff  in  error,  among  which  were  the  follow- 
ing: 

"11.  There  is  no  dispute  that  King  at  the  time  he  took 
the  lease  of  the  mill  property  from  Bedick  &  Connelly 
Sept.  6th,  1877,  became  the  tenant  of  Bedick  &  Connell, 
and  was  holden  to  them  for  the  rents  of  the  mill  under 
said  lease  for  the  full  term  specified  in  the  lease.*' 

'*12.  King,  while  in  possession  of  said  prox>erty,  under 
said  lease,  as  the  tenant  of  Bedick  &  Connell,  could  not 
take  a  paramount  title  from  Parker,  or  any  one  else,  to 
the  injury  or  detriment  of  his  landlords.  In  other  words, 
King  could  not  dispute  the  title  of  his  landlords,  Bedick 
«&  Connell,  to  the  property,  nor  absolve  himself  from  ihe 
payment  of  rent  to  them  during  the  existence  of  that  rela- 
tion by  acknowledging  Parker  as  his  landlord,  or  by  tak- 
ing a  lease  from  him." 

"18.  The  conveyance  by  Bedick  &  Connell  to  the 
plainfcifFs  during  the  life  of  the  lease  carried  with  it  all 
the  rights  that  Bedick  &  Connell  had,  and  so  long  as  King 
occupied  the  mill  property  under  that  lease,  after  that 
date,  as  between  him  and  the  plaintiffs,  he  was  their 
tenant,  and  was  liable  to  them  for  such  use  and  occupa- 
tion of  the  mill  property  for  that  time." 

There  are  several  other  matters  of  alleged  error  relied 
on,  but  the  ones  we  have  here  noticed  being  radical  and 
decisive  of  the  case,  we  will  not  take  time  to  refer  to 
them. 
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The   judgment   must  be  reversed,  and  a  new  trial 
awarded. 

Betebsbd  and  Bbmandjbd. 


WiLLUM  R,  Strinb,  plaintiff  in  erbob»  v.  Mosbs  Kauf- 
man, DEFENDANT  IN  ERROR. 

Practice  in  Justices'  Oourte :  vacation  of  jitdoment.  Wliere 
a  defendant  has  entered  his  appearance  to  the  action,  and  ab* 
sents  himself  on  the  day  of  trial,  he  is  not  entitled  to  have  the 
judgment  against  him  set  aside,  under  sec.  1001  of  the  code. 


Error  to  the  district  court  for  Otoe  county, 
low  before  Pound,  J. 


Tried  be- 


C.  W,  Seymour  and  T,  B,  Stevenson,  for  plaintiff  in 
error. 

Watson  d-  Wodehouse,  for  defendant  in  error. 

Lake,  Ch,  J. 

In  Strine  v,  Kingshaker,  ante  page  52,  we  held  that 
where  a  judgment  id  rendered  against  a  defendant  on  a 
default  by  a  justice  of  che  peace,  he  may,  as  a  matter  of 
right,  have  it  set  aside,  as  provided  in  sec.  1001  of  the 
code,  Comp.  Stats.,  645.  Ani  in  Clendenning  r.  Crawfordr 
7  Neb.,  474,  the  same  principle  was  recognized  in  the  rul- 
ing, that,  where  a  defendant  fails  to  appear  as  com- 
manded by  the  summons,  and  judgment  goes  against  him,, 
he  cannot  appeal,  his  remedy  being  the  one  given  by  this 
section  of  the  statute. 

But  the  precise  question  here  presented  was  not  in- 
volved in  those  two  cases.  The  qiiestioi^now  to  be  decided 
is,  whether,  after  an  appearance  by  the  defendant,  issue 
joined,  and  a  continuance  of  the  case,  he  may,  upon  ab- 
senting himself  on  the  day  of  trial,  still  have  the  benefit 
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of  that  provision  of  the  law?  On  the  one  hand,  it  ig 
strongly  insisted  that  he  may,  while  on  the  other  it  is 
contended  that  he  may  not,  and  that  the  right  belongs 
only  to  defendants  who  have  failed  to  appear  to  the 

/  action. 

It  must  be  admitted  that  the  question  is  not  free  from 

'  embarrassment.    Our  duty  is,  of  course,  to  ascertain  and 

declare  the  will  of  the  law  makers  in  framing  the  provi- 
sion. It  is  declared,  that  "when  judgment  shall  have 
been  rendered  against  a  defendant,  m  his  absence,  the 
same  may  be  set  aside,**  upon  certain  conditions.  The 
required  "  conditions  "  were  complied  with,  and  the  ques- 
tion must  be  determined  by  the  meaning  to  be  given  to 
the  words  "in  his  absence,"  as  used  in  the  quotation. 
Are  they  to  be  taken  literally,  and  as  embracing  every  case 
of  personal  absence  of  a  defendant  from  the  presence  of 
a  justice  when  judgment  is  rendered  against  him?  If  so, 
/  then  the  collection  of  demands  in  justices'  courts  can  be 

postponed  indefinitely  at  the  option  of  the  debtor.  If 
after  an  appearance,  and  issue  joined,  a  defendant  has 
the  power,  by  absenting  himself  on  the  day  of  trial,  to 
have  the  judgment  set  aside  once,  what  is  there  to  pre- 
vent him  from  doing  so  again,  or  indeed,  any  number  of 
times  that  he  ruay  choose  ?  There  is  certainly  nothing, 
if  the  construction  contended  for  by  counsel  for  the  plain- 
tiff in  error  is  the  true  one. 

Indeed,  if  so  literal  a  construction  were  given,  a  de- 
fendant would  be  enabled,  even  after  trial  had,  if  the  j  ustice 
chose  to  postpone  his  decision — as  he  may  do  for  four 
days,  in  certain  cases — to  render  the  judgment  abortive 
by  a  resort  to  this  provision  of  the  law.  We  cannot  think 
that  results,  bo  pernicious  as  these  would  be,  could  have 
been  intended  by  the  legislature,  and  we  are  therefore  in- 
clined to  hold,  as  claimed  by  counsel  for  the  defendant  in 
error,  that  the  word  "  absence  "  as  here  used  is  equivalent 
to  non-appearance  to  the  action.     In  this  we  are  sup- 
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ported  by  Worcester,  who,  in  his  unabridged  dictionary, 
adopting  the  definition  of  Burrill,  says:  "absence"  in 
law  means  "non-appearance."  The  plaintiff  in  error 
therefore  was  not  absent  in  the  legal  sense  of  the  word. 
In  obedience  to  the  command  of  the  summons  he  had  ap- 
peared ;  he  was  not  in  default ;  he  was  in  court,  although 
not  personally  present,  and  therefore  not  within  the  con- 
templation of  the  section  under  which  he  seeks  relief. 

The  judgment  must  be  aflBrmed. 

JunoMENT  Affirmed. 


The  State  of  Nebraska,  ex  bel.  Eben  H.  Tucker,  v. 
EsEK  Sanford. 

Release  of  exempt  property  ft-ozQ  attachment.  Exempt  prop- 
erty held  by  a  constable  under  an  order  of  attachment,  issued  by 
a  justice  of  tlio  i)eace,  cannot  be  released  under  sections  522  and 
528  of  the  code,  but  may  be  by  order  of  lhoJ\isticp. 

Original  application  for  mandamus. 

Bush  (0  Richards,  and  Hale  (OBihb,  for  the  relator. 

.4 .  Hardy,  for  tlie  respondent. 
Lake,  Ch.  J. 

This  is  an  original*  application  for  a  peremptory  writ 
of  mandamus  to  compel  the  defendant  as  constable  to 
call  appraisers,  and  have  the  relator's  exemption  of  per- 
sonal property  in  lieu  of  a  homestead  ascertained,  under 
sections  521,  622,  623  of  the  code.  This  is  desired  ^vith  a 
view  of  thereby  releasing  certain  of  the  property  frcm  an 
order  of  attachment  under  which  the  officer  seized  and 
still  holds  it.  From  the  view  we  take  of  the  case  but 
a  single  question  need  be  considered,  and  that  is  simply 
whether  these  sections  apply  where  property  is  so  held. 
They  are  as  follows : 
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Sec.  521.  All  heads  of  families  who  have  neither 
lands,  town  lots,  or  houses  subject  to  exemption  as  a 
homestead  under  the  laws  of  this  state,  shall  have 
exempt  from  forced  sale  on  execution  the  sum  of  five 
hundred  dollars  in  personal  property. 

Sec.  522.  Any  person-desiring  to  avail  himself  of  the 
exemption,  as  provided  in  the  preceding  section,  must  file 
an  inventory,  under  oath,  in  .the  court  where  the  judg- 
ment is  obtained,  or  with  the  officer  holding  the  execution, 
of  the  whole  of  the  personal  property  owned  by  him  or  them, 
at  any  time  before  the  sale  of  the  property ;  and  it  shall  be 
the  duty  of  the  officer  to  whom  the  execution  is -directed, 
to  call  to  his  assistance  three  disinterested  freeholders  of 
the  county  where  the  property  may  be,  who,  after  being 
duly  sworn  by  said  officer,  shall  appraise  said  property 
at  its  cash  value. 

Sec.  528.  Upon  such  inventory  and  appraisal  being 
completed,  the  defendant  in  execution,  or  his  authorized 
agent,  may  select  from  such  inventory  an  amount  of  such 
property,  not  exceeding,  according  to  such  appraisal,  the 
amount  or  value  herein  exempted,  but  if  neither  such  de- 
fendant, nor  his  agent,  shall  appear  and  make  such  selec- 
tion, the  officer  shall  make  the  same  for  him. 

Now  can  it  reasonably  be* said  of  this  language  that  it 
is  susceptible  of  a  construction  which  will  make  the  steps 
provided  for  in  the  last  two  sections  applicable  where 
property  of  a  debtor  is  held  under  an  order  of  attachment  ? 
That  property  which  is  exempt  from  forced  sale  on  exe- 
cution is  not  attachable,  is  unquestionably  true ;  but  how 
is  its  exempt  character  to  be  established  ?  Could  it  have 
been  the  design  of  the  legislature,  where  a  debtor's  prop- 
erty is  attached,  and  the  court,  in  the  language  of  the 
statute,  has  thereby  **  acquired  jurisdiction"  over  it,  that 
upon  a  mere  ex  parte  affidavit  and  valuation,  his  right  to 
an  exemption  out  of  it  and  its  extent  may  be  definitely 
settled?    We  think  not.    The  language  of  the  statute 
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eviiiAM  na  snch  intention,  and  besides,  such  a  role  would  ^ 

be  entirely  unreasonable  and  hostile  to  all  of  the  analo- 
gies of  the  law. 

To  us  the  idea  very  clearly  expressed  by  this  language^ 
is,  that  the  proceeding  sought  by  the  relator  was  intended 
to  be  given  only  where  property  of  a  defendant  is  seized, 
after-judgment,  under  an  ordinary  execution.  The  first 
step  to  be  taken  is  the  filing  of  an  inventory  by  the 
debtor  of  all  his  personal  property  *'in  the  court  where 
the  judgment  is  obtained,  or  with  the  officer  holding  th& 
execution,"  But  in  the  case  of  the  relator  this  could  not 
have  been  done,  for  the  very  good  reason  that  no  judg- 
ment had  yet  been  rendered,  nor  execution  issued.  The- 
action  had  just  been  commenced,  the  property  of  ther 
debtor  seized  and  brought  within  the  control,  not  of  a.  \ 

mere  ministerial  officer,  but  of  a  court  possessing  juris- 
diction to  judge  all  rights  respecting  it ;  and  surely  the 
law  is  not  so  unreasonable  as  to  require  that  same  prop- 
erty to  be  released  through  a  mere  ex  parte  proceeding 
before  a  constable.  ^ 

When  a<;onstable  under  an  order  of  attachment  seizea 
property  of  the  defendant,  he  is  required  to  "  hold  it  sub- 
ject to  the  order  of  the  justice."  Sec.  929,  code  of  civil 
procedure.  If,  because  it  is  exempt  from  forced  sale  in 
payment  of  debts,  its  release  be  desired,  it  may  be  had 
through  an  order  of  the  justice  to  that  effect.  We  are 
of  opinion  that  the  writ  should  be  denied. 

Writ  Denied. 

Maxwell,  J.,  dissenting. 

I  concur  in  the  opinion  of  the  majority  of  the  court,, 
so  far  as  it  is  held  that  the  justice  may  discharge  the* 
property  attached,  but  I  cannot  give  my  assent  to  that 
portion  of  the  opinion  which  holds  that  that  remedy 
and  replevin  are  exclusive. 

The  articles  levied  upon  in  this  case,  are  the  following : 
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Boxes  of  household  goods,  consisting  of  beds,  bedding, 
pictures  and  wearing  apparel. 

1  chest  containing  dishes  and  wearing  apparel . 

1  extension  table. 

1  bdl  chairs. 

1  heating  stove. 

1  bundle  of  stove  pipe  and  loose  joints. 

1  bundle  of  elbqws. 

1  wash  stand. 

1  cook  stove. 

1  H.  chair  and  stand  attached, 

1  sewing  machine. 

1  table. 

1  desk. 

1  box  or  chest  of  carpenter  tools. 

The  case  is  submitted  to  the  court  upon  the  following 
statement  of  facts : 

It  is  hereby  stipulated  and  agreed  by  the  parties  hereto : 

1.  That  the  plaintiff,  Tucker,  is  the  head  of  a  family 
residing  with  the  same. 

2.  That  he  has  resided  in  Gage  county,  Nebraska,  for 
three  years,  prior  to  January  1st,  1882. 

8,  That  on  January  1st,  1882,  he  went  into  the  state 
of  Missouri,  engaged  in  business  there  as  foreman  of  a 
gang  of  carpenters' on  a  railroad,  for  which  he  was  to  be 
paid  a  monthly  salary,  and  with  intention  of  removing 
there,  and  on  the  10th  day  of  January,  A.  D,  1882,  he 
caused  the  goods  now  held  under  an  order  of  attachment, 
to  be  boved  up,  loaded  upon  the  cars,  and  attempted  to 
ship  them  to  his  wife's  brother  at  Kansas  City,  in  the 
state  of  Missouri,  where  he  intended  to  live  and  reside. 
That  on  said  10th  day  of  January,  1882,  one  0.  0.  Wells, 
sued  out  a  writ  of  attachment,  grounded  upon  the  allega- 
tion that  the  said  Tucker  was  about  to  remove  his  prop- 
erty, or  a  part  thereof,  out  of  the  county  of  Gage,  in  the 
state  of  Nebraska,  with  intent  to  defraud  his  creditors. 
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And  the  defendant,  Esek  Sanford,  constable,  served  the 
same  by  attaching  the  goods.  That  said  attachment  suit 
was  set  for  hearing,  on  motion  of  Tucker  to  dissolve  the 
same,  before  Peter  Shafer,  a  justice  of  the  peace,  in  and 
for  Gage  county,  and  on  the  hearing  of  said  motion  by 
Tucker,  £Qed  before  said  justice,  to  dissolve  said  attach- 
ment, because  of  alleged  irregularities  in  obtaining  the 
same,  and  because  of  an  allegation  in  said  motion  that 
said  property  was  exempt,  and  that  the  aflBdavit  for  at- 
tachment was  untrue,  which  said  allegations  were  sup- 
ported by  affidavits,  and  an  inventory  under  oath  was 
also  filed  with  said  motion,  covering  all  the  property  be- . 
longing  to  the  said  Tucker.  Said  motion  was  opposed 
by  counter  affidavits,  and  the  said  justice  dissolved  said 
attachment,  to  which  Wells  excepted.  Thereupon  said 
justice  fixed  the  time  for  Wells  to  file  petition  in  error  at 
ten  days,  and  thereupon  Wells  filed  his  undertaking  for 
the  purpose  of  reversing  said  order  dissolving  said  attach- 
ment in  the  district  court,  as  provided  for  by  sec.  236 
e,  page  661,  of  Compiled  Statutes,  which  undertaking  was 
duly  approved  by  said  justice  of  the  peace,  and  said 
justice  ordered  said  Sanford  to  retain  said  property  in 
custody  and  not  part  with  the  possession  of  the  same. 
That  on  the  23rd  day  of  January,  1882,  Tucker  filed  with 
Sanford,  the  defendant  herein,  an  inventory  of  said  prop- 
erty under  oath,  which  is  hereto  attached,  marked  "A," 
and  Sanford  refused  and  still  refuses  to  act,  as  provided 
by  sec.  622,  page  699,  of  the  Compiled  Statutes  of  Ne- 
braska ;  that  said  property  and  all  the  property  owned  by 
the  said  Tucker,  does  not  exceed  in  value  the  sum  of 
$600.00,  and  that  he,  the  said  Tucker,  has  neither  lands, 
town  lots,  or  houses,  subject  to  exemption  as  a  home- 
stead under  the  laws  of  this,  or  any  other  state ;  that  said 
claim  is  for  services  as  a  physician  and  for  medicine,  and 
further,  that  the  wife  of  the  plaintiff,  Tucker,  was  about 
to  depart  from  this  state  when  said  goods  were  attached,. 
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and  has  since  departed  and  gone  to  the  state  of  Missouri 
to  live  with  her  husband  there. 

Section  630  of  the  code  provides  that :  "  rio  property 
hereinafter  mentioned  shall  be  liable  to  attachment,  exe- 
cution, or  sale,  on  any  final  process  issued  from  any  court 
in  this  state,  against  any  person  being  a  resident  of  this 
state  and  the  head  of  a  family.  First  The  family  bible. 
Second,  Family  pictures,  school  books  and  library  for 
the  use  of  the  family.  Third,  A  seat  or  pew  in  any 
house  or  place  of  public  worship.  Fowrth.  A  lot  in  any 
burial  ground.  Ftfth.  All  necessary  wearing  apparel  of 
ihe  debtor  and  his  family.  All  beds,  bedsteads  and  bed- 
ding necessary  for  the  use  of  such  family.  All  stoves  and 
appendages  put  up  or  kept  for  the  use  of  the  debtor  and 
his  family,  not  to  exceed  four.  All  cooking  utensils,  and 
all  other  household  furniture  not  herein  enumerated,  to 
1)e  selected  by  the  debtor,  not  exceeding  in  value  one  hun- 
dred dollars.  Sixth,  One  cow,  three  hogs,  and  all  pigs 
imder  six  months  old,  and  if  the  debtor  be  at  the  time 
actually  engaged  in  the  business  of  agriculture,  in  addi- 
tion to  the  above,  one  yoke  of  oxen,  or  a  pair  of  horses  in 
lieu  thereof ;  ten  sheep,  and  the  wool  therefrom  either  in 
the  raw  material  or  manufactured  into  yam  or  cloth ;  the 
necessary  food  for  the  stock  mentioned  in  this  section, 
for  the  period  of  three  months ;  one  wagon,  cart  or  dray, 
two  plows  and  one  drag ;  the  necessary  gearing  for  the 
team  herein  exempted;  and  other  farming  implements 
not  exceeding  fifty  dollars  in  value.  Seventh,  The  pro- 
visions for  the  debtor  and  his  family  necessary  for  six 
months  support,  either  provided  or  growing,  or  both,  and 
fuel  necessary  for  six  months.  Eighth,  The  tools  and 
instruments  of  any  mechanic,  minor  or  other  x>erson, 
used  and  kept  for  the  purpose  of  carrying  on  his  trade, 
or  business.  The  library  and  implements  of  any  pro- 
fessional man.  All  of  which  articles  hereinbefore  in- 
tended to  be  exempt  shall  be  chosen  by  the  debtor,  his 
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agent,  clerk  or  legal  representative,  as  the  ease  may 
her 

The  section  above  quoted  was  passed  by  the  legislature 
at  the  1859-60  session,  and,  so  far  as  I  am  aware,  no  at- 
tempt has  been  made  to  change  it  since  that  time.  At 
the  time  of  the  passage  of  the  act,  no  mode  of  procedure 
was  provided  therein ;  but  in  1866,  provision  was  made 
for  filing  an  inventory,  under  oath,  setting  forth  the 
whole  of  the  property  owned  by  the  debtor,  in  cases  where 
the  $500.00  exemption  in  lieu  of  a  homestead  was 
claimed.  This  mode  of  procedure  being  that  given  by 
statute,  and  being  simple  and  inexpensive,  has,  I  believe, 
generally  prevailed  in  this  state,  not  only  in  cases  where 
the  $500.00  exemption  in  lieu  of  a  homestead  was 
claimed,  but  in  all  other  cases  where  property  was  claimed 
as  exempt,  whether  levied  upon  by  execution  or  attach- 
ment. And,  in  the  case  of  Tlie  State  v.  Cunningham,  6 
Neb.,  90,  this  procedure  was  approved  by  this  court,  and 
ihe  sheriff  compelled  by  mandamus  to  call  appraisers  to 
appraise  property  claimed  as  exempt,  which  was  levied 
upon  under  an  order  of  attachment. 

Since  that  decision  was  made,  section  182  of  the  code 
has  been  amended  so  as  to  permit  an  action  of  replevin  to 
be  brought  to  recover  the  possession  of  exempt  property, 
levied  upon  under  an  execution  or  attachment.  The  rem- 
edy by  replevin,  however,  is  in  many  cases  unavailing  from 
the  inability  of  the  debtor  to  give  the  requisite  security. 
But  the  remedy  by  replevin,  or  by  a  dissolution  of  the  at- 
tachment, is  not,  in  the  opinion  of  the  writer,  the  onlyone 
to  which  the  debtor  is  entitled.  The  object  of  the  law  is 
to  throw  a  shield  around  the  poor ;  to  protect  them  in  the 
possession  of  the  necessary  wearing  apparel,  the  neces- 
i3ary  beds,  bedding  and  furniture ;  the  necessary  £ood  for 
a  limited  period  for  the  family,  and  such  stock  as  ii 
exempt ;  the  necessary  tools  or  implements,  to  enable  the 
debtor  to  prosecute  his  particular  business  or  profession. 
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Now,  suppose,  that  any  or  all  of  tlie  articles  specifically 
exempted,  are  levied  upon  under  an  attachment,  tKe 
court  from  which  the  attachment  is  issued  is  absolutely 
unable  to  grant  the  needed  relief.  The  court  may  dis- 
solve the  attachment,  and  order  a  return  of  the  attached 
property,  but  the  creditor  may  file  an  undertaking  and 
take  the  case  on  error  to  the  appellate  court,  and  thus  for 
six  months  or  a  year  prevent  the  return  of  property  that 
was  not  liable  to  attachment.  In  the  case  at  bar,  the 
justice  ordered  the  discharge  of  the  attachment,  but  the 
creditor  filed  an  undertaking,  and  still  holds  the  prop- 
erty. 

A  remedy  to  be  adequate  must  aflford  speedy  relief — 
that  is,  a  speedy  restoration  of  the  exempt  property.  If 
this  is  denied,  it  is  in  the  power  of  an  unfeeling  and  un- 
scrupulous creditor  to  cause  an  attachment  to  be  levied 
upon  every  article  of  exempt  property,  including  all  the 
wearing  apparel  of  the  debtor  and  his  family  not  actually 
on  their  persons,  and  cause  such  property  to  be  retained, 
notwithstanding  the  orders  of  the  several  courts  to  which 
the  case  has  been  appealed,  discharging  the  attached 
property,  until  the  final  order  of  this  court  declaring  the 
property  exempt.  It  is  in  the  power  of  such  creditor  to 
invade  the  household  with  an  attachment  and  strip  it  of 
every  article  of  comfort,  utility  or  convenience,  of  every 
particle  of  food,  and  leave  nothing  but  the  bare  walls  of 
the  building,  while  the  debtor  without  means,  with  his 
family  reduced  to  beggary,  must  contest  his  rights 
thipugh  the  several  courts,  before  he  can  have  a  return 
of  the  property  which  the  law  declares  shall  not  be  liable 
for  his  debts.  Such  a  remedy  is  but  little  better  than 
none  in  such  case.  A  prompt  and  efficient  remedy  is  af- 
forded by  mandamus  to  compel  a  public  officer  to  perform 
his  duty,  and  if  questions  of  fact  arise  they  can  be  as 
readily  determined  in  that  case  as  in  aiiy  other. 

In  the  case  at  bar,  the  creditor  seems  to  have  made  an 
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affidavit  that  the  debtor  was  aboat  to  remove  his  goods 
from  the  state  for  the  purpose  of  defrauding?  his  creditors. 
The  property  is  shown  beyond  question  to  be  exempt.. 
This  court  held  in  Derby  v.  Weyrick,  8  Neb.,  174,  that 
property  which  is  exempt  by  law  from  liability  for  the 
owner's  debts,  is  not  susceptible  of  a  fraudulent  aliena- 
tion. The  owTier  may  sell  such  property  at  his  pleasure, 
and  it  is  no  fraud  upon  his  creditors,  because  the  ei^mp- 
tion  law  was  notice  to  them  that  the  property  was  not 
subject  to  their  demands.  And  the  property  being  exempt 
while  the  owner  was  a  resident  of  the  state,  does  not  lose 
its  character  while  in  transition  from  here  to  the  state  of 
Missouri.  Anthony  v.  Wade,  1  Bush,  110.  A  mandamus 
should  be  granted  and  the  property  released. 


J.  B.   DiNSMOBE   &   Co.,     PLAINTIFFS   IN   ERROR,    V.   BeNJA-     VI-H*?' 
MIN   OTIMBERT,   DEFENDANT  IN   ERROR.  88    S8l| 

12   4S8| 

1.  NeflTOtlable  Instmments :    riohts  of  bona  fid£  purchaker.     85  m 

OnHhe  case  statod,  held,  that  to  enable  a  party  to  resist  the  pay-     ^  ^ 
ment  of  a  negotiable  note  in  the  bands  of  a  bona  fide  purchaser  |  12  4.^ 
before  maturity,  for  value,  in  the  ordinary  course  of  business,  '  ^^  ^ 
without  notice,  etc.,  on  the  ground  that  the  said  note  was  procured   |  ^ 
through  the  A*aud  and  circumvention  of  the  payees  in  someway   i~i^. 
or  manner  unknown  to  him,  in  and  about  the  transaction  and    -S-J 
negotiation  by  the  defendant  had  with  the  said  payees,  fbr  the     ^  j 
appointment  of  the  defendant,  as  agent,  to  sell  a  certain  patent   ^^^  ^ 
fence  post,  etc.,  he  must  show  that  he  is  not  chargeable  with 
any  letches  or  negligence,  or  misplaced  confidence  in  others. 

2.    :  :  INSTRUCTIONS.    AlsoAcW,  that  an  instruction 

which,  substantially,  told  the  jury  to  find  for  the  defendant,  if  they 
should  find  from  the  evidence  '^  that  the  defendant  before  sign- 
ing said  note,  used  the  diligence  and  care  that  a  man  of  ordi- 
nary care  and  prudence  would  have  used  under  similar  circum- 
stances, to  ascertain  its  contents,"  w^as  erroneous.  That  the 
Jury  should  have  been  told,  that  to  make  such  defense  available, 
the  defendant  must  show  that  he  was  not  guilty  of  any  neglect 
in  signing  the  paper, 
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ft.    :     pleading:     practice.      The  answer  of  defendant 

'*  says,  that  he  never  sigpied  said  note,"  etc,  ''nor  is  his  signa- 
ture attached  thereto  genuine,  but  that,  if  he  did  sign  said  note, 
or  if  his  signature  thereto  is  genuine,  then  it  was  procured 
through  the  fraud,  circumvention,"  etc.  Held,  that  said  answer 
was  a  substantial  admission  of  the  erigning  of  the  note,  and  that 
the  submission  to  the  jury  for  a  special  finding  of  the  question— 
'*  did  the  defendant  siscn  the  note  sued  on  ?  "  was  error. 

This  was  an  action  on  a  proxmssory  note  for  $90.00, 
dated  Sept.  29, 1879,  and  payable  six  months  after  date, 
to  the  order  of  Laird  &  Dezendorf.  The  note  came  into 
the  hands  of  plaintiffs,  who  alleged  that  it  was  bought  by 
them  in  good  faith,  for  a  valuable  consideration,  and  with- 
out notice  of  any  failure  in  consideration  or  defect.  On 
trial  before  Weaver,  J.,  and  a  jury,  in  the  district  court 
for  Clay  county,  verdict  and  judgment  were  for  defend- 
ant, and  plaintiffs  brought  the  cause  here  for  review  on  a 
petition  in  error. 

Hastings  dc  McOintiey  and  Stone  dt  Stone,  for  plaintiffs 
in  error,  cited  1  Daniels  on  Neg.  Inst.,  699.  Ross  v.  Do- 
land,  29  Ohio  St.,  478.  SeUer  v.  Brock,  8  Ohio  St.,  802. 
Douglas  v.  Matting,  29  Iowa,  498,  Nebeker  v.  Cutsinger, 
48  Ind.,  486.  Shirts  r,  Overjohn,  60  Mo.,  806.  Frederick 
V.  Clemens,  Id.,  818.  Citizens  Nat'l  Bank  r«  Smith,  56  N. 
H.,  698.  Kimble  v.  Christie,  66  Ind.,  140.  Smith  v.  Co- 
lumdus  Bank,  9  Neb.,  81.  Story  on  Promissory  Notes, 
sec.  191.  Story  on  Bills,  188.  Bassett  v.  Avery,  15  Ohio 
St.,  299.    Edwards  on  Bills  and  Notes,  812. 

John  D.  Hayes,  for  defendant  in  error,  cited  GiM«  v. 
Linaburg,  22  Mich.,  479.  Walker  v.  Egbert,  29  Wis.,  194. 
Taylor  v.  A  tchinson,  64  HI. ,  196.  Cltns  v.  Guthrie,  42  Ind.,' 
227.  Abbott  v.  Rose,  62  Me.,  194,  Griffiths  v.  Kellogg,  89 
Wis.,  290.  Briggs  v.  Ewao't,  61  Mo,,  246,  Broum v.  Reid, 
79  Pa.  St.,  870.  Puffer  v.  SmUh,  67  111.,  627.  Van  Brunt 
r.  Singley,  86  HI.,  281.    1  Daniels  Neg.  Inst.,  sec.  849. 
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Cobb,  J. 

The  answer  of  the  defendant  in  the  court  below  is 
idtogether  indefinite  and  uncertain.  He  first  alleges 
that  he  never  signed  the  note,  and  that  the  signature 
thereto  is  not  genuine.  He  then  alleges,  that  if  he  did 
sign  the  note,  or  the  signature  thereto  is  genuine,  then, 
that  it  was  procured  through  the  "  fraud  and  circumven- 
tion of  either  Laird  or  Dezendorf  or  both  of  them,  in  some 
way  or  manner  unknown  to  the  defendant  in  the  transac- 
tion and  negotiation  by  the  defendant  had  with  the  said 
Laird  and  Dezendorf  in  and  about  the  appointment  of  the 
defendant,  as  agent,  to  sell  a  certain  patent  fence  post, 
without  any  fault  or  negligence  on  the  part  of  the  defend- 
ant. That  the  only  paper  that  he  ever  signed  with  the 
said  parties,  or  either  of  them,  was  a  contract  represented 
by  said  Laird  and  Dezendorf  to  have  been  a  contract, 
whereby  said  defendant  was  to  be  constituted  the  agent 
of  said  Laird  and  Dezendorf  for  the  sale  of  a  patent  fence 
post,  and  that  when  he  signed  said  paper  he  believed  the 
r^resentations  to  be  true,  and  relied  upon  the  represen- 
tations of  the  said  Laird  and  Dezendorf  as  being  true, 
and  was  compelled  to  rely  upon  said  representations, 
because  there  was  no  person  in  the  immediate  vicinity 
upon  whom  he  could  call  to  read  the  same,"  etc. 

The  answer  in  Douglas  v.  Matting^  29  Iowa,  498,  cited 
by  plaintiff  in  error,  is  substantially  the  same  as  thi's,  and 
that  was  held  by  the  supreme  court  of  that  state  to  sub- 
stantially admit  the  execution  of  the  note.  And  such 
must  be  true  of  the  pleading  imder  consideration.  The 
defendant  in  the  court  below  must  be  held  to  know  his 
own  signature.  If  the  signature  to  the  note  was  not  his, 
then  it  was  simply  a  case  of  forgery,  and  all  of  his  plead- 
ing and  testimony  in  regard  to  the  representations  of 
Laird  &  Dezendorf,  his  own  inability  to  readily  read  Eng- 
lish, etc.,  become  immaterial. 

We  think  the  court  below  erred  in  submitting  the  ques* 
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tion :  "  Did  the  defendant  sign  the  note  sued  on  ?"  for  a 
special  finding,  and  thereby  placing  prominently  before 
the  jury  a  question,  which,  as  vie  have  seen,  must  be  re- 
garded as  admitted  by  the  answer.  And  we  think  it  al- 
together possible  that  their  general  finding  was  controlled 
by  this  special  one. 

The  court, below  on  the  trial  instructed  the  jury  as  fol- 
lows : 

1,  If  you  shall  find  from  the  evidence,  that  the  defend- 
ant signed  the  note  sued  on,  and  that  Grimes  &  Dinsmore 
bought  the  note  before  due,  for  a  valuable  consideration, 
in  the  usual  course  of  business,  in  good  faith,  and  with- 
out any  notice  of  any  defense  existing  to  said  note,  then 
you  will  find  for  the  plaintiffs  for  the  amount  now  due  on 
the  note,  according  to  its  terms. 

2.  Unless  you  shall  find  from  the  evidence  that  the  de- 
fendant, without  fault  on  his  part,  was  procured  to  sign 
said  note,  and  that  said  defendant  was  unable  to  read 
said  note,  and  did  not  understand  the  contents  thereof, 
but,  under  the  false  representations  of  the  parties  who 
took  the  note,  fuUy  believed  the  paper  signed  to  be  of  a 
different  character  and  not  a  note,  and  that  there  was  no 
consideration  for  said  note — I  say,  if  you  shall  find  from 
the  e\adence  that  the  defendant  signed  the  note,  you  may 
find  for  the  defendant. 

8.  If  you  find  that  the  defendant  received  no  consid- 
eration therefor,  and  that  the  defendant  signed  the  same 
upon  a  false  and  fraudulent  representation  of  the  parties 
who  took  the  same,  fully  believing  he  was  signing  a  paper 
of  a  different  character— that  is,  if  you  further  find  thai 
the  defendant^  before  signing  said  note,  used  the  diligence 
and  care  that  a  man  of  ordinary  care  and  prudence  would 
have  used  under  similar  circumstances,  to  ascertain  its 
cfontents,  and  was  without  fault. 

4.  If  the  note  was  not  signed  by  the  defendant,  your 
verdict  will  be  for  the  defendant. 


JANUARY  TEEM,  1882.  437 

Dinsmore  &  Co.  v.  Stimbert. 

Except  in  one  particular,  but  little  fault  can  be  found 
with  the  substance  of  these  instructions,  and  that  they 
treat  it  as  an  open  and  prominent  question,  whether  the 
defendant  did  in  fact  sign  the  note.  Yet  we  think  th^t 
they  are  constructed  in  such  a  way  that  the  jury  might, 
and  probably  did,  misunderstand  their  import  and  bear- 
ing. The  true  question  was  whether  the  defendant  was 
tricked  into  signing  the  note  by  the  artifice,  device,  and 
deception,  or  false  reading,  of  the  parties  to  wliom  he 
gave  the  note,  or  whether  he  was  overcome  by  the  glib 
tongUb,  winning  manners,  and  over  persuasion  of  these 
men,  and  thus  thrown  ofif  his  guard,  and  acted  without 
the  use  of  due  diligence  in  ascertaining  the  true  nature 
and  character  of  the  paper  which  he  signed. 

The  leading  case  of  Putnam  r.  Sullivan,  4  Mass.,  45, 
arose  upon  facts  as  follows :  The  defendants  were  mer- 
chants of  Boston,  one  of  them  being  absent  in  Europe, 
and  the  other,  having  occasionto  make  a  journey  to  Phil- 
adelphia, entrusted  with  an  apprentice  or  clerk  of  the 
house  a  number  of  papers,  on  which  one  of  the  house  had 
written  the  name  of  the  firm  in  blank,  some  to  be  used 
as  notes  endorsed  by  the  house,  and  others  as  notes  in 
which  the  house  were  to  be  promisors.  These  papers 
were  entrusted  to  a  clerk  of  the  defendants  to  be  used 
when  money  was  to  be  advanced  on  the  sale  of  goods  by 
the  house  on  commission,  or  to  renew  the  notes  of  the 
house  when  due  at  the  banks.  The  clerk  was  directed  to 
deliver  one  of  the  blanks  to  the  promisor  upon  the  note 
sued  on  in  the  action,  to  enable  him  to  renew  a  note  signed 
by  him  in  the  bank,  of  which  the  house  were  endorsers, 
and  for  which  he  had  requested  a  blank  to  be  left.  The 
promisor  called  on  the  clerk  for  the  blank  endorsement 
left  for  him,  and  one  was  delivered  to  him ;  afterwards 
pretending  that  by  some  mistake  it  had  become  useless 
to  him,  and  feigning  to  bum 'in  the  clerk*s  presence  the 
name  of  the  firm  endorsed,  procured  another  blank ;  and 
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by  a  similar  preteziBion  and  contrivance  he  obtained 
a  third  and  a  fourth  blank  endorsement,  the  last  of  which 
was  in  fact  used  for  the  purpose  for  which  the  house  had 
directed  a  blank  endorsement  to  be  given  him.  The  prom- 
isor had  used  one  of  the  prior  blank  endorsements  for 
making  the  note  sued  on  in  the  action ;  which  had  been 
negotiated  with  the  endorsement  remaining  in  blank  with 
the  plaintiff.  G.  J.  Parsons,  in  the  opinion  of  the  court, 
says :  "  The  counsel  for  defendants  agree,  that  generally 
an  endorsement  obtained  by  fraud  shall  hold  the  endorsers 
according  to  the  terms  of  it ;  but  they  make  a  distinction 
between  the  cases  where  the  endorser  through  fraudulent 
pretenses  has  been  induced  to  endorse  the  note  he  is 
called  on  to  pay,  and  where  he  never  intended  to  endorse 
a  note  of  that  description,  but  a  different  note  and  for  a 
different  purpose.  Perhaps  there  may  be  cases  in  which 
this  distinction  ought  to  prevail,  as  if  a  blind  man  had  a 
note  falsely  and  fraudulently  read  to  him,  and  he  endorsed 
it  supposing  it  to  be  the  note  read  to  him.  But  we  are  sat- 
isfied that  an  endorser  cannot  avail  himself  of  this  dis- 
tinction but  in  cases  where  he  is  not  chargeable  with  any 
laches,  or  negligence,  or  misplaced  confidence." 

"Whatever  may  have  been  the  course  of  decisions  for  a 
number  of  years  after  the  date  of  the  above  case,  we  think 
it  is  quite  generally  followed  now.  To  apply  its  doctrine 
to  the  case  at  bar,  if  the  defendant  signed  the  not«  in 
question  through  misplaced  confidence  in  Laird  &  Bezen- 
dorf ,  then  he  was  guilty  of  negligence  and  want  of  due 
diligence,  and  the  loss  must  fall  upon  him. 

In  cases  like  this,  where  a  note  has  passed  into  the 
hands  of  an  innocent  purchaser  for  value  before  maturity, 
we  think  that  the  defendant,  before  he  can  successfully 
defend  on  account  of  having  been  fraudulently  induced 
to  execute  the  note,  must  show  a  higher  degree  of  diU- 
gence  than  that  expressed  in  the  instruction,  in  order  to 
exclude  the  application  of  the  rule,  that  where  one  of  two- 
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innocent  persons  must  suffer  a  loss  by  reason  of  the  fraud 
of  a  third  party,  the  loss  must  fall  upon  the  one  whose 
act  has  furnished  the  means  for  the  commission  of  the 
fraud.  The  reason  of  the  rule  we  suppose  to  be,  that 
while  he,  who  has  taken  no  part  in  the  creation  of  the  in- 
strumentalities of  fraud,  could  not  have  been  guilty  of 
negligence,  or  want  of  diligence,  and  thus  contributed  to 
the  loss,  the  other  could,  and  possibly  was. 

In  the  case  of  Foster  v^  McKinnon,  Law  Beports,  4  C. 
P.,  704,  decided  in  1869,  Byles  J.,  delivering  the  opinion 
of  the  court,  affirmed  the  charge  of  the  chief  justice  at  the 
assizes,  in  which  he  had  directed  the  jury,  that  if  the  en- 
dorsement of  the  defendant  of  the  bill  of  exchange  sued 
on  was  obtained  on  a  fraudulent  representation  that  it 
was  a  guarantee,  and  the  defendant  signed  it  without 
knowing  that  it  was  a  bill,  and  under  the  belief  that  it 
was  a  guarantee,  and  if  the  defendant  was  not  guilty  of 
any  negligence  in  so  signing  the  paper,  he  was  not  liable 
as  endorser  to  a  honafide  holder.  This  case  is  approved 
and  followed  by  the  courts  of  New  York  in  Whitney  v.  Sny- 
der, 2  Lansing,  477,  and  CJiapman  v.  Rose,  66  N.  Y.,  137. 
The  latter  was  a  case  almost  exactly  like  the  one  at  bar, 
the  difference  being  only  that  between  a  patent  hay-fork 
and  pulley  and  a  patent  fence  post.  Li  that  case  the 
opinion  closes  as  follows:  "To  avoid  such  evils,  it  is 
necessary  at  least  to  hold  firmly  to  the  doctrine,  that  he 
who  by  his  carelessness,  or  undue  confidence,  has  en- 
abled another  to  obtain  the  money  of  an  innocent  per- 
son, shall  answer  the  loss." 

We  do  not  think  it  sufficient,  in  the  language  of  the  in- 
struction, that  the  defendant  should  have  "  used  the  dili- 
gence and  care  that  a  man  of  ordinary  care  and  prudence 
would  have  used  under  similar  circumstances,"  in  order 
to  throw  the  loss  on  the  honafide  purchaser  for  value 
before  maturity,  in  the  ordinary  course  of  business,  but 
that  he  should,  in  the  language  of  Byles,  J.,  above  cited. 
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have  been  not  guilty  of  any  negligence  in  bo  signing  the 
paper.  The  above  views  render  it  unnecessary  to  notice 
the  other  erroi;^  assigned.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Reversed  and  Remanded. 


CJoLE  Brothers  &  Hart,  plaintiffs  in  error,  v.  Lorenzo 
B.  Williams,  defendant  in  error. 

Contract :  frax'D.  li.  B.  W.,  having  contracted  verbally  with 
H.,  the  agent  of  (>.  B.  <fc  H.,  to  flirnish  and  put  up  certain 
lightning  rods  at  a  cost  not  to  exceed  9100,  H.  afterwards  pre- 
sented  to  him  a  paper  for  his  signature,  which  he  said  was  an  or- 
der to  the  house  to  put  up  the  work.  L.  B.  W.,  not  being  able  to 
read  well  without  spectacles  and  having  none  at  hand,  requested 
II.  to  read  the  paper  (several  clerks  of  W.  being  in  the  same  store 
with  W.  and  H.  at  the  time).  H.  read,  or  pretended  to  read,  the 
paper,  but  did  not  read  anything  about  the  price  to  be  paid  for  the 
rods,  whereujMn  L.  B.  W.  put  his  signature  to  it.  It  turned  out 
that  the  paper  contained  a  stipulation  on  the  part  of  L.  B.  W.  to 
pay  for  the  rods  nt  the  mto  of  37  \  cents  per  foot,  and  that  at  tliat  rate 
the  rods  Airnishod  amounted  to  ^4.25.  In  a  suit  between  the 
parties,  held  L.  B.  W.  was  not  guilty  of  such  neccllgence  or 
want  of  diligence  as  would  enable  C.  B.  &  H.  to  recover  on  the 
written  instrument. 

Error  to  the  district  court  for  Douglas  comity.  Tried 
below  before  Savage,  J. 

Keatley  d  Durham,  {W.  J.  Lamb  with  them),  for  plain- 
tiffs in  error. 

J.  C.  Cowin,  for  defendant  in  error, 

Cobb,  J. 

The  defendant  in  error  sued  the  plaintiffs  in  error  in 
the  court  below  for  a  bill  of  goods  amounting  to  $380.48, 
giving  them  credit   ''by  lightning  rods  $100.00,"  and 


JANUARY  TERM,  1882.  441 

Cole  Brothers  v.  WUliazuB. 

claiming  a  balance  of  $280.48,  with  interest.  The  plain- 
tiffa  in  error  macje  answer  admitting  the  sale  and  delivery 
of  the  goods,  but  setting  up  as  a  defense  to  said  action 
the  following  special  matter:  *'*That  some  time  on  or 
about  the  15th  day  of  March,  1878,  the  plaintiffs  herein, 
and  this  defendant,  entered  into  a  certain  writtisn  con- 
tract or  agreement,  by  the  terms  of  which  the  defendants 
agreed  to  erect  upon  the  building  of  the  plaintiff,  light- 
ning rods,  points,  and  ornaments  stated  in  said  agree- 
ment, and  that  the  said  defendant  should  make  a  discount 
from  such  prices,  in  the  sum  of  one  hundred  dollars  upon 
the  whole  work  agreed  to  be  done  as  aforesaid.  Defend- 
ants further  agreed  therein,  that  in  consideration  of  the 
furnishing  and  erecting  the  rods  aforesaid,  they  would 
take  goods  out  of  plaintiff's  store  in  the  city  of  Omaha, 
to  the  amount  of  three  hundred  dollars  to  apply  on 
the  price  agreed  upon  between  the  plaintiff  and  de- 
fendants for  the  furnishing  and  erecting  said  light- 
ning rods,  points,  and  ornaments  aforesaid.  If  in  the 
event  of  the  said  lightning  rods,  points,  and  orna- 
ments so  furnished  and  erected,  as  aforesaid,  should  not 
amount  to  the  said  sum  of  three  hundred  dollars  at  the 
price  stated  in  said  agreement,  that  defendants  would 
pay  plaintiff  ai^r  balance  so  remaining  due  and  unpaid 
upon  settlement,"  etc.  Said  answer  refers  to  the  said 
contract  as  exhibit  "A,"  and  alleges  the  furnishing  and 
erecting  of  the  lightning  rods,  points,  and  ornaments 
therein  specified  for  the  plaintiff,  and  that  the  same 
amounted,  at  the  price  therein  agreed  upon,  to  the  sum  of 
$404.25,  etc.    Said  exhibit  ''A"  is  set  out  as  follows : 

Exhibit  "A."  Order  for  erection  of  rods.  Mr.  E. 
House,  agent  of  Cole  Brothers  &  Hart :  Sir :  Erect  at 
your  earUest  convenience  your  Franklin  hghtning  rods 
on  my  store  building,  points  and  ground  rods,  in  accord- 
ance with  the  scientific  rules  as  printed  on  the  back  of 
this  order,  and  I  agree  to  settle  for  the  same  upon  the 
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completion  of  the  work^  by  cash  or  note  due^  at  87^  cents* 
per  foot  for  the  rod,  including  the  length  of  braces,  and 
$8.50  «ach  for  platinum  tipped  points,  ^anes  (8.50,  bidk' 
$8.00,  no  extra  charge  for  work.  I  want  you  to  put  on 
two  four  point  compasses  and  all  other  ornaments  you 
oan  to  make  the  best  of  a  job.  We  are  to  give  Mr.  Wil- 
liams a  discount  off  of  his  job  of  eighty-five  dollars  when 
settled  for.  Make  your  discount  $15.00  more,  and  we 
are  to  give  Mr.  Williams  one  dollar  for  each  point  he 
assists  us  in  selling,  and  we  are  to  give  Mr.  Williams 
three  hundred  dollars  trade,  and  apply  rods  on  trade,  the 
balance  to  be  cash  on  delivery  of  goods  or  on  settlement. 
I  want  you  to  do  the  best  job  you  ever  done, 

L.  B.  WiLIilAMS. 

The  defendant  in  error,  in  and  by  his  reply,  denied 
that  he  was  indebted  to  the  said  defendants  in  any  sum 
whatever,  admits  that  defendants  have  a  just  claim  in  the 
sum  of  one  hundred  dollars  against  him,  which  appears 
as  a  credit  on  the  statement  of  plaintiff's  account  filed 
with  his  bill  herein,  and  which  said  sum  he  alleges  to  be 
the  consideration  for  the  sale  of  certain  lightning  rods 
and  fittings  mentioned  in  the  answer  of  defendants,  and 
existing  by  virtue  of  a  certain  verbal  contract  between 
the  plaintiff  and  defendant's  agent,  HoillBe,  prior  to  the 
pretended  written  contract  set  up  by  the  answer  of  the 
defendants.  That  as  to  the  written  contract  pretended 
to  be  set  forth  in  the  said  answer  he  denies  that  it  is  cor- 
rectly set  forth.  "  And  plaintiff  says  that  he  never 
signed  an  agreement  as  set  forth  in  said  answer,  and 
further  says  that  he  did  sign  a  certain  pretended  written 
agreement  between  the  parties  concerning  the  said  rods ; 
but  says  that  he  was  induced  to  sign  the  same  through  the 
false,  wilful,  and  fraudulent  representations  and  conceal- 
ments of  defendants'  agent.  House,  made  with  intent  to 
defraud  plaintiff,  and  on  which  plaintiff  relied,  to- wit: 
After  the  said  verbal  contract  had  been  made,  in  which 
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said^agent  agreed  to  put  up  good^  abundant,  and  substan- 
tial Franklin  rods  on  plaintiff's  store  at  a  cost  of  one 
hundred  dollars,  all  ornaments,  vanes,  and  compasses  to 
be  furnished  plaintiff  free  and  put  on  said  buildings  as  a 
matter  of  advertisement  for  defendants'  business,  which 
said  agent  declared  he  wanted  to  advertise  in  this  way, 
because  plaintiff's  building  was  new  and  prominent,  and 
d^endants  had  just  come  here  to  introduce  their  business, 
said  agent  then  presented  to  plaintiff,  in  plaintiff's  store, 
the  said  pretended  contract,  and  asked  plaintiff  to  sign 
the  same.  Plaintiff  alleges  that  he  is  unable  to  see  well, 
and  after  looking  at  the  paper  so  offere^l  could  not  well 
read  it,  and  asked  said  agent  what  it  was,  and  also  asked 
him  to  read  it  for  plaintiff,  whereupon  said  agent  said 
that  the  paper  was  simply  a  direction  to  the  house  as  to 
the  manner  of  putting  up  the  rods,  and  proceeded  to  read 
the  same,  omitting  in  said  reading  all  mention  of  prices.: 
And  plaintiff  declares  that  he  did  not  read  it  himself,  but 
relying  wholly  on  the  statements  and  reading  of  said 
agent,  and  being  deceived  by  the  same,  he  signed  the  said 
paper ;  and  that  he  would  not  have  signed  the  same  had 
said  prices  been  read ;  and  that  he  so  signed  upon  the 
full  faith  and  understanding  that  the  consideration  was 
as  agreed  upon  by  the  said  verbal  contract,"  etc. 

The  verdict  was  for  the  plaintiff  for  the  amount  claimed. 

The  instructions  excepted  to  by  the  defendants  are  as 
follows : 

6.  On  the  other  hand,  if  you  find  from  the  testimony 
in  the  case  that  the  plaintiff,  being  prevented  by  the  tem- 
I)orary  loss  of  his  spectacles  from  reading  said  paper, 
applied  to  the  agent  of  the  defendants  to  read  it  for  him, 
and  thereupon  said  agent  pretended  to  read  the  same, 
but  did  not  read  the  sfcme  correctly,  leaving  out  the  pricea 
therein  contained,  and  concealed  from  the  plaintiff  the 
fact  that  a  contract  as  to  price  was  incorporated  in  said 
paper,  and  the  contract  as  made  was  for  said  lightning  roda 
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for  $100,  then  the  plaintiflf  is  entitled  to  recover  the  full 
amount  of  his  hill,  less  only  the  said  sum  of  $100. 

This  instruction  should  be  read  in  connection  vdih  the 
one  which  immediately  preceded  it,  which  is  as  follows : 

5.  If  the  plaintiff  signed  such  paper  knowing  its  con- 
tents or  having  the  means  at  hand  of  making  himself 
acquainted  therewith,  which  he  declined  or  neglected  to 
use,  then  he  is  bound  by  its  stipulations,  and  can  only 
recover  the  amount  of  his  bill  for  goods  less  the  amount 
due  under  the  written  contract  for  hghtning  rods. 

These  two  instructions  taken  together  very  fairly  ex- 
press the  law  applicable  to  the  enquiry  before  the  jury. 
The  enquiry  was,  what  contract  did  the  plaintiff  and  de- 
fendants, through  their  agent.  House,  make  in  regard  to 
the  lightning  rods?  It  is  admitted  that  the  plaintiff 
signed  his  name  at  the  foot  of  the  paper,  which  contained 
a  statement  of  the  price  of  the  rods  at  87J  cents  per  foot, 
etc.  If  he  did  this  knowingly,  or  carelessly  and  negli- 
gently, and  free  from  any  act  of  bad  faith  or  deception 
on  the  part  of  the  defendants  or  their  agent,  he  would 
be  bound  by  it. 

In  one  point  of  view  the  signing  of  a  written  instru- 
ment without  reading  it,  because  of  the  temporary  loss 
of  one's  spectacles,  where  the  use  of  another  pair  could 
have  been  procured  without  much  effort,  or  in  such  case 
relying  upon  an  interested  party  on  the  other  side  to  read 
it,  when  one's  own  friends  or  employees  were  near  at  hand, 
would  be  regarded  as  negligence,  and  the  want  of  due 
diligence,  in  case  it  turned  out  that  the  paper  signed  was 
of  a  different  character  and  import  from  that  purporting 
to  have  been  read  and  intended  to  be  signed.  But  in  this 
case  the  defendants  are  in  no  position  to  suggest  the 
carelessness  or  want  of  diligence  on  the  part  of  the 
plaintiff  in  relying  on  the  good  faith  and  truthful  reading 
of  their  agent,  even  had  his  eye-sight  been  perfect  or 
his  spectacles  at  hand. 
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In  the  case  of  Dinsmore  v.  Stimbert,  ante  p.  433,  we  have 
had  occasion  to  review  the  authorities  to  some  extent, 
and  in  order  to  do  so  have  made  a  thorough  examination 
of  them.  And  while  such  examination  led  to  the  con- 
clusion that  to  enable  a  party  to  resist  the  payment  of  a 
negotiable  note  in  the  hands  of  a  bona  fide  purchaser  for 
Value  before  maturity  in  the  ordinary  course  of  business 
without  notice,  on  the  ground  that  such  note  was  pro- 
cured by  fraud  and  circumvention  on  the  part  of  the 
payees,  the  promisor  being  led  by  such  fraud  and  circum- 
vention to  believe  that  he  was  signing  an  entirely  different 
kind  and  character  of  instrument,  he  must  show  that  he 
is  not  chargeable  with  any  laches  or  negligence  or  mis- 
placed confidence  in  others.  But  all  the  cases  which  lead 
to  this  conclusion  lay  much  stress  on  the  f  »ct  that  the 
present  holder  of  the  note  is  absolutely  innocent  of  any 
participation  in  fraud  himself,  and  of  knowledge  of  it  in 
others. 

The  point  is  also  made  by  plaintiffs  in  error  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  There  is 
certainly  a  conflict  of  testimony.  It  was  a  matter  of 
impossibility  for  the  jury  to  believe  all  the  testimony.  It 
is  not  for  this  court  to  say  which  was  the  most  probable 
statement,  that  of  the  plaintiff,  or  that  of  the  witnesses 
for  the  defendants.  It  was  peculiarly  the  duty  of  the 
jury  to  sift  and  compare  these  conflicting  statements 
and  arrive  at  the  truth  as  best  they  could.  And  w^e 
cannot  say  that  they  are  not  fully  sustained  by  the 
evidence  in  the  conclusion  which  they  reached. 

The  other  point  stated  in  the  petition  in  error  not  being 
insisted  on  by  plaintiffs  in  error  in  their  brief,  nor  alluded 
to  at  the  hearing,  will  be  regarded  as  abandoned  by  them. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

JuDOMENT  Affirmed. 
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Henrt  B.  Stbono,  plaintiff  in  erbob,  v.  Samuel  Ibwin/ 
defendant  in  ebbob. 

ProoeediniTB  in  error:  estoppel.  Aiter  verdict  and  Judgment 
for  the  plaintiff,  in  an  action  of  ejectment,  the  defendant 
brought  on  a  hearing  in  the  same  cause,  in  the  nature  of  a  claim, 
to  ascertain  the  amount  of  taxes  paid  by  him  on  the  land  in  con- 
troversy, praying  for  a  foreclosure  thereof,  etc  The  same 
having  been  found  by  the  court  and  a  Judgment  rendered 
therefor  in  favor  of  the  defendant,  the  money  was  paid  into 
court  thereon  by  the  plaintiff  and  paid  to,  and  received  by, 
the  defendant,  who  now  seeks  relief  by  proceeding  in  error 
against  the  Judgment  in  the  original  action.  Held,  That  he  is 
estopped,  and  the  writ  of  error  dismissed. 

MonoN  to  dismiBB  proceedings  in  error,  in  case  from 
Otoe  coanty. 

J.  L.  MitcheUy  ( E.  J.  Murfin  with  him),  for  the  mo- 
lion. 

Covell  dt  Ransom,  for  defendant  in  error. 

Cobb,  J. 

It  appears,  that  after  the  verdict  and  judgment  for  the 
plaintiff  in  the  court  below,  a  hearing  was  had  to  ascer^ 
tain  the  amount  of  taxes  paid  by  the  defendant  on  the 
lands  in  controversy.  Upon  such  hearing  it  was  found  by 
the  court  that  the  said  defendant  had  paid  taxes  on  said 
premises  amounting  with  interest  to  the  sum  of  eight  hun- 
dred and  twenty  dollars  and  sixty-seven  cents,  and  a  judg- 
ment was  duly  entered  declaring  the  said  sum  to  be  a  lien 
upon  the  said  lands,  and  ordering  the  plaintiff  to  pay  the 
aame  with  interest  thereon  to  the  clerk  of  said  court,  for 
the  use  of  the  defendant,  within  sixty  days  from  the  date 
of  said  judgment,  and  in  default  thereof  that  said  lands 
.be  sold  as  upon  execution,  etc. 

The  journal  entry  of  said  judgment  also  recites  that 
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the  said  defendant,  by  leave  of  court  first  had,  with- 
draws his  motion  theretofore  filed  for  the  empaneling  of 
a  jury  to  assess  the  value  of  improvements  under  the 
occup3ring  claimants  act. 

It  also  appears,  that  on  the  81st  day  of  December,  1881, 
and  within  less  than  sixty  days  from  the  date  of  said  judg- 
ment, Jane  Y.  Irwin,  for  and  on  behalf  of  the  said  plain- 
tiff, paid  to  the  clerk  of  said  court  the  said  sum  of 
$820.67,  together  with  (2,46  interest  thereon,  and  that  on 
the  2nd  day  of  January,  1882,  the  said  money  was  by  the 
clerk  of  said  court  paid  to,  and  received  by,  "the  said  de- 
fendant. 

In  the  case  of  Biichanan  v.  Dorsey,  11  Neb.,  878,  this 
court  held  that  where  a  party  in  ejectment  elects  to  pro- 
ceed under  the  "  act  for  the  relief  of  occupying  claim- 
ants," he  is  estopped  from  seeking  relief  by  proceedings 
in  error  against  the  judgment  in  the  former  or  principal 
action. 

In  the  case  at  bar  the  defendant  in  the  court  below  in- 
stituted proceedings  in  that  court  to  recover  the  amount 
by  him  x>aid  for  taxes  on  the  land  from  which  he  was 
evicted  by  the  judgment  in  the  former  or  original  action, 
and  not  only  recovered  but  actually  received  and  appro- 
priated it,  and  still  seeks  to  attack  the  judgment  by  this 
proceeding  in  error. 

The  defendant  in  error  having  moved  to  dismiss  the 
petition  in  error  on  the  above  grounds,  his  motion  must 
be  sustained^  and  the  same  is  hereby 'dismissed. 

JUPOKBNT  AOOOBDINGLT. 


\ 
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'  is  ^ 

'JU96 


William  Vorce,  plaintiff  in  erbob,  v.  Abraham  Bosbn- 
beby,  defendant  in  erbor. 

Neirotiable  IiustrumentB :  equitable  defense  by  maker  to 
NOTE  IN  HANDS  OF  PAYEE.  R.  bought  a  lot  of  F.  taking  a  war- 
ranty deed  therefor,  securing  payment  for  the  same  by  notes 
and  mortgage.  At  the  request  of  F.  the  notes  and  mortgage 
were  drawn  payable  to  W.  V.  It  turned  out  that  there  was  a 
prior  mortgage  on  said  lot,  executed  by  F.  to  one  I.  M.  P., 
which  was  foreclosed,  the  lot  sold,  and  R.  evicted  thereftx>m. 
On  suit  brought  by  W.  Y.  against  R.  on  the  notes,  held,  that  the 
eciui  table  defense  by  R.  to  such  action  was  not  cut  off  by  reason 
of  W,  V.  having  received  said  notes  from  F.  in  payment  of  a 
pre-existing  Indebtedness. 

Ebbor  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

Webster  dt  Gaylard,  for  plaintiff  in  error,  cited  WiUiams 
V.  Rank,  1  Ind.,  230,  Justice  v.  Charles,  7  Blackf.,  122. 
Railroad  Company  v.  National  Bank,  102  U.  S.,  14.  Swift 
V.  Tyson,  16  Peters,  1-20.  McCarty  r.  Roots,  21  How., 
432,  488-9.  Heywood  v.  Watson,  1  M.  t&  P.,  268.  Poirier 
V.  Morris,  20Eng.  L.  &  Eq.,  108.  Atkinson  v.  Brooks,  26 
Vt.,  669.  Quinn  v.  Hard,  48  Vt.,  375.  Russell  v.  Slater, 
47  Vt.,  278.  BlancKard  v.  Stevens,  8  Cush.,  162.  Ctdver 
r.  Benedict,  18  Gray,  7.  Stoddard  v.  Kimball,  6  Cash., 
469.  Fisher  v.  Fisher,  98  Mass.,  803.  Roberts  r.  HaU, 
87  Conn.,  205.  Cobb  v.  Doyle,  7  R.  I.,  560.  WiUiamA  v. 
Little,  11  N.  H.,  66.  Bowman  v.  MiUison,  68  111.,  86. 
Payne  v.  Bensley,  8  Cal.,  260,  Armour  r.  McMichael,  86 
N.  J,  L.,  92.  Maitland  t?.  Citizens  Bank  of  Baltimore,  4 
Md.,  640.  Valette  v.  Mason,  1  Carter  ( Ind,),  288.  Bank 
ofCharlestownv.  Chambers,  11  Rich.  (S.  C),  657.  Boat- 
mean's  Saving  Institution  v.  Holland,  88  Mo.,  49. 

Kennedy  dt  OUbert,  for  defendant  in  error,  cited  Story 
on  Promissory  Notes,  sees.  104,  404,  488.     Johnson  v. 
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Weed,  9  Johns.,  310.  Stevens  v.  Anderson,  SOInd.,  391. 
24  Pick,,  21.  Welch  v.  Allington,  23  Cal.,  822.  Sheeley 
V.  MaudeviUe,  6  Cranch.,  253.  Haines  v.  Peaice,  41  Md., 
223.    SummerviUe  v.  H.  <t  St,  Joe  R.  R.,  62  Mo.,  891. 

Cobb,  J. 

It  appears  from  the  pleadings  and  evidence  in  this  case, 
that  on  or  about  the  2l8t  day  of  January,  1873,  George 
W.  Forbes  sold  and  conveyed  by  general  warranty  deed 
to  Abraham  Bosenbery  lots  five  and  six  in  Forbes'  subdi- 
vision (an  addition  to  the  city  of  Omaha,)  and  received 
in  payment  therefor  certain  promissory  notes  amounting 
to  $1,788.44,  secured  by  a  mortgage  upon  the  said  lots. 
That  the  said  lots  were  previously  incumbered  by  a  mort- 
gage executed  thereon,  with  other  property,  by  the  said 
Forbes  to  James  M.  Parker,  to  secure  a  certain  sum, 
which  said  last  mentioned  mortgage  was  duly  recorded. 
That  afterwards  the  said  Abraham  Bosenbery  sold  and 
conveyed  one  of  the  said  lots  to  Samuel  Bosenbery; 
whereupon  the  said  Bosenberys  applied  to  Forbes  to 
make  a  change  of  securities,  he  giving  up  the  old  notes 
and  cancelling  the  mortgage  of  Abraham  Bosenbery,  and 
taking  in  lieu  thereof  the  separate  notes  and  mortgages 
of  the  two  Bosenberys  equally,  each  for  his  respective 
lot.  This  proposition  was  acceded  to  by  Forbes,  and  the 
exchange  was  accordingly  made,  but  at  the  suggestion  of 
Forbes,  and  at  his  request,  the  new  notes  and  mortgages 
were  executed  to  and  in  the  name  of  William  Vorce,  the 
plaintifif,  but  were  delivered  to  George  W.  Forbes.  That 
at  said  time  the  said  Forbes  was  largely  indebted  to  the 
said  Vorce,  and  that  he  delivered  said  notes  to  the  said 
Vorce  in  part  payment  of  such  indebtedness,  as  was 
claimed  by  the  said  Vorce,  or  as  collateral  security  there- 
for, as  was  claimed  by  the  said  Bosenbery.  This  suit 
was  brought  by  Vorce  on  those  of  the  above  notes  given 
by  Abraham  Bosenbery.  In  the  mean  time,  and  before 
29 
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the.  commencement  of  this  suit,  the  said  prior  mortgage 
executed  by  Forbes  to  James  M,  Parker  had  been  fore- 
closed, the  said  lota  five  and  six  sold,  and  the  said  Boeen- 
berys  evicted  therefrom. 

The  defendant  in  the  court  below  answered,  setting  up 
the  said  eviction  and  failure  of  the  consideration  of  the 
said  notes,  and  charged  the  plaintiff  with  notice,  etc. 

Upon  the  trial  several  questions  were  raised  upon  the 
admission  of  testimony,  instructions  to  the  jury,  etc. 
The  verdict  and  judgment  being  for  the  defendant,  these 
questions  are  all  saved  by  a  motion  for  a  new  trial  by  the 
plaintiff,  which  being  refused,  they  are  presented  to  this 
court  on  error. 

These  questions,  although  presented  in  several  fonns, 
are  reducible  to  one  single  proposition  on  the  part  of  the 
plaintiff  in  error,  to- wit :  "  He,  the  plaintiff,  received  the 
notes  before  maturity  for  value  in  the  usual  course  of 
business,  without  notice  of  infirmity  in  their  considera- 
tion, or  of  any  defense  thereto  by  the  maker.'' 

The  only  evidence  before  the  jury  applicable  to  the 
question  of  notice,  or  as  to  whether  the  notes  were 
received  by  Yorce  in  the  usual  course  of  business,  is  that 
contained  in  the  body  of  the  notes  themselves — ^they  be- 
ing payable  "  to  William  Vorce  or  order." 

The  argument  of  counsel  for  the  plaintiff  in  error,  as 
well  as  most  of  his  citations  of  authorities,  is  based  upon 
the  idea  that  the  true  solution  of  this  case  turns  upon 
the  question  decided  in  Swift  t\  Ty^n,  16  Peters,  1,  and 
the  cases  following  it.  But  we  cannot  see  that  the  point 
decided  in  that  case  is  at  all  conclusive  of  the  case  at  bar. 
This  court  has  not,  to  the  knowledge  of  the  writer,  been 
called  upon  to  decide  the  point — ^upon  which  there  is 
great  conflict  of  authority — whether  or  not  a  negotiable 
note,  transferred  before  due  in  the  regular  course  of  busi- 
ness to  a  creditor  in  payment  of  or  security  for  a  pre- 
existing debt,  is  taken  in  good  faith  and  for  a  valuable 
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^jonsideration  and  is  collectible  in  the  hands  of  the  cred- 
itor, notwithstanding  any  equities  existing  between  the 
original  parties  thereto.  Nor  will  it  be  necessary  to  do 
BO  in  this  case..  The  notes  sued  on  here,  although  nego- 
tiable, were  never  negotiated,  nor  were*  they  transferred 
to  the  plaintiff  in  error  in  the  usual  course  of  business. 
Th^defendant  in  error  testified  on  the  stand  that  he  had 
never  seen  Mr.  Vorce  when  the  notes  were  executed,  had 
never  had  any  dealings  or  business  transactions  with 
him ;  he  was  not  present.  So  we  think  that  the  making 
of  these  notes  payable  to  Mr,  Vorce,  under  the  circum- 
st|inces,  was  a  very  unusual  business  transaction.  And 
that  the  offer  to  transfer  them  by  Forbes  to  Mr.  Vorce— 
if  such  was  the  case — in  payment  of,  or  security  for  a  pre- 
existing debt  from  the  former  to  the  latter,  might  well 
have  caused  suspicion  and  elicited  inquiry  as  to  the  con- 
sideration for  which  the  notes  were  given. 

Again,  had  the  notes  been  drawn  payable  to  G.  W. 
Forbes  or  order,  and  endorsed  and  delivered  by  him  be- 
fore maturity  to  William  Vorce,  their  possession  by  him 
would  be  prima  facie  evidence  not  only  of  his  ownership, 
but  that  the  same  had  been  by  him  received  for  a  valuable 
consideration,  in  the  usual  course  of  business,  and  without 
notice  of  any  equities  between  the  maker  and  payee.  But 
no  such  presumption  arises  from  his  possession  of  notes 
of  which  he  himself  is  the  payee,  other  than  the  pre- 
sumption of  ownership. 

Having  carefully  examined  all  of  the  numerous  author- 
ities cited  by  counsel,  we  find  not  one  which  cuts  off  an 
suitable  defence  on  the  part  of  the  principal  maker  to  a 
note  in  the  hands  of  the  payee.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Judgment  Affirmed. 
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E.  J.  Hainer,  PLAiNTirp   in    error,  v.  Isaac  T.  Leb^ 

DEFENDANT  IN  ERROR. 

Beplevln :  DAMAOe.  In  an  action  of  replevin,  where  the  property 
claimed  had  not  been  taken  and  the  action  having^proceeded  as 
one  for  damages  only,  the  Jury  found  the  right  of  property  and 
right  of  poBsesaion  of  said  property,  when  the  action  was  com- 
menced, in  the  plaintilf,  etc  JETeld,  That  the  measure  of  dam- 
ages was  the  value  of  the  property  as  proved,  together  with 
lawful  interest  thereon  from  the  date  of  the  unlai^'ful  taking 
thereof  by  the  defendant  to  the  Arst  day  of  the  term  of  court  at 
which  the  trial  was  had. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Post,  J. 

Avstin  J.  Rittenhovjfe,  for  plaintiff  in  error. 

J,  S.  MiUer  and  J.  H,  Smith,  for  defendant  in  error. 

Cobb,  J. 

The  defendant  in  error  sued  the  plaintiff  in  error  be- 
fore a  justice  of  the  peace  to  recover  a  stoye.  The 
return  of  the  officer  on  the  writ  of  replevin  showed  that 
the  property  could  not  be  found,  and  the  case  accordingly 
proceeded  as  one  for  damages  only.  Upon  the  trial  the 
justice  made  no  special  finding,  but  rendered  judgment 
for  the  plaintiff  for  (85.00,  the  value  of  said  property, 
and  ten  dollars  damages  for  the  wrongful  deten- 
tion of  the  same,  and  costs.  On  appeal  to  the  district 
court  the  verdict  and  judgment  were  for  the  plaintiff  in 
the  sum  of  (35.00.  The  defendant  brings  the  cause  to 
this  court  on  error.  The  errors  assigned  are  numerous, 
and  will  be  stated  and  disposed  of  in  their  order. 

1.  That  the  court  erred  in  overruling  the  motion  fQed 
by  plaintiff  in  error  to  dismiss  the  appeal,  on  the 
ground  that  there  was  no  judgment  in  the  justice's  court 
from  which  an  appeal  would  lie. 
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By  referring  to  the  record  we  find  that  this  was  a  mo- 
tion to  dismiss  the  cause,  and  not  to  dismiss  the  appeal. 
It  is  once  recited  in  the  journal  entry  as  a  motion  to  dis- 
miss the  appeal,  but  the  motion  itself  as  given  in  the 
record,  as  well  as  the  recital  in  the  motion  for  a  new  trial, 
show  it  to  be  a  motion  to  dismiss  the  cause.  Such  being 
the  case,  whatever  might  have  been  the  right  of  the 
plaintiff  in  error  to  dismiss  his  appeal — and  as  to  that  we 
express  no  opinion — the  motion  was  correctly  overruled. 

2.  The  court  erred  in  refusing  to  give  the  first  instruc- 
tion asked  for  by  the  plaintiff  in  error,  which  instruction  is 
in  words  as  follows :  "If  you  find  from  the  evidence  that 
the  defendant  at  the  commencement  of  this  action  was 
not  in  the  possession  of,  and  had  no  control  over,  the 
stove,  you  will  find  for  the  defendant." 

There  is  a  conflict  of  authority  on  the  point  whether 
this  action  can  be  maintained  where  the  defendant,  once 
having  the  possession  of  the  chattel,  has  parted  with 
such  possession  and  all  control  over  it,  before  the  suit  is 
brought.  While  the  weight  of  authority  probably  is  to 
the  contrary,  yet,  in  order  to  defeat  a  recovery  on  that 
ground,  the  parting  with  possession  must  be  real  and 
bona  fide,  and  not  simulated  or  constructive. 

In  the  case  at  bar  the  testimony  of  plaint^f  in  error,  on 
his  own  behalf,  on  cross  examination,  was  as  follows : 

Q.    You  purchased  the  stove,  did  you  at  the  sale  ? 

A.    I  had  it  purchased  for  me, 

Q.    It  was  for  you  the  stove  was  bought  ? 

A.    Yes,  sir. 

Q.    And  it  was  delivered  to  you  here  ? 

A.    Yes,  sir. 

Q.    And  you  took  it  out  to  your  farm  ? 

A.    Yes,  sir. 

Q.    Your  sister  was  living  there,  was  she  ? 

A,    Not  at  the  time  I  took  it  out, 

<J,    You  left  it  there  with  your  sister? 


!'??'^ 
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A.  I  told  you  about  that.  I  had  my  arrangements- 
with  my  mother  and  the  family  fixed  to  come  out  from 
Iowa.  I  owned  the  farm  and  was  to  fix  it  up  for  them. 
And  part  of  the  folks  came  out,  I  think  in  March,  my 
brother  and  sister  and  her  child,  and  shortly  after  they 
came  I  moved  out  a  portion  of  the  furniture,  and  among 
other  things  that  stove,  and  turned  it  over  to  them. 
Mother  came  shortly  after  that,  and  I  then  took  out  the 
balance  of  the  furniture. 

Q.  What  time  in  March  was  this  conversation  that 
you  had  in  my  office?  (meaning  the  office  of  the  attorney 
for  the  plaintiff.) 

A.  I  don't  know.  I  should  say  early  in  March,  I 
think  three  or  four  days  after  the  stove  had  been  moved 
out  to  the  farm.  It  might  possibly  have  been  in 
February. 

Q.  Was  the  stove  moved  out  to  the  farm  before  Lee 
made  the  demand  of  you  for  it  ? 

A.    Yes,  sir. 

Q.  At  the  time  he  made  the  demand  for  the  stove  in 
the  bank  you  had  no  possession  or  control  over  it,  did 
you? 

A.    No,  sir. 

Q.  Then  -^y  did  you  refuse  Mr,  Lee  in  the  way  you 
did?  You  say  you  had  no  control  over  the  stove  at  that 
time.    Did  you  not  swear  that  his  demand  was  refused? 

A.    Yes,  sir,  it  was. 

Q.  Is  it  not  a  fact  that  during  the  conversation  in  my 
office  at  the  same  time  you  said  you  proposed  to  stand  by 
the  stove  and  defend  it? 

A,  I  don't  think  I  did.  I  don't  think  that  came  up  at 
all,  but  of  course  I  should  have  done  so  if  it  was  at- 
tempted to  take  away  the  stove.  ♦  ♦  I  don't  think  the 
word  ownership  or  possession  was  mentioned,  but  that  I 
had  nothing  to  do  with  the  stove ;  it  was  on  the  faim  and 
sister  was  sick  and  I  did  not  want  any  one  to  go  and  re- 
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move  tke  stove  under  the  circumstances,  and  for  that 
reason  I  was  willing  to  try  the  case  in  any  court  in  the 
county,  and  give  a  bond  to  any  amount  to  the  plaintiff  he 
might  name. 

"  The  purpose  of  instruction,"  says  Proffatt  (Trial  by 
Jury,  Sec.  811)  '*  is  to  give  to  the  jury  a  statement  of  the 
law  applicable  to  the  particular  case,  to  declare  what  pre- 
sumptions of  law  are  applicable  to  the  facts,  and  to  de-- 
clare  the  legal  effect  of  certain  evidence."  An  examina- 
tion of  the  whole  testimony  in  the  case,  particularly  that 
of  the  plaintiff  in  error  above  set  out,  satisfies  us  that 
the  law  of  the  instruction  prayed  is  not  applicable  to  the 
particular  case  then  before  the  court  and  jury,  and  that 
the  same  was  properly  refused. 

4.  The  court  erred  in  refusing  to  give  the  fourth  in- 
struction asked  for  by  the  plaintiff  in  error,  which  was^ 
as  follows:  ''In  case  you  find  for  the  plaintiff,  the 
measure  of  damages  shall  be  the  value  of  the  stove  and 
fixtures  in  question,  with  the  addition  of  lawful  interest 
on  such  value,  from  the  date  of  the  taking  to  the  first 
day  of  the  term  of  court."  This  instruction  was  correct, 
but  to  justify  a  reversal,  for  a  refusal  to  give  an  instruc- 
tion, such  instruction  should  be  correct  in  every  partic- 
ular. 

6.  The  court  erred  in  giving  the  second  fnstruction 
asked  for  by  the  defendant  in  error,  which  instruction  is 
as  follows :  "And  if  you  further  find  from  the  evidence? 
that  the  defendant  unlawfully  detained  the  property  in 
controversy,  then  you  will  find  for  the  plaintiff  the  value-, 
of  the  property  and  affix  the  damages  for  the  wrongful 
detention  of  the  same." 

Section  198,  Gomp.  Stat.,  page  554,  provides  that : 
"Where  the  property  claimed  has  not  been  taken,  or  haa 
been  returned  to  the  defendant  by  the  sheriff  for  want 
of  the  undertaking  required  by  section  one  hundred  and 
eighty-six,  the  action  may  proceed  as  one  for  damages 
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only,  and  the  plaintiff  shall  be  entitled  to  such  damages 
as  are  right  and  proper/*  etc. 

The  only  significance  which  can  be  ascribed  to  the  lat- 
ter clause  of  the  above  section  as  quoted,  is  to  make  the 
former  provision  apply  to  all  cases,  whether  the  plaintiff 
claims  general  ownership  of  the  propertyor  only  a  special 
interest  in  or  lien  upon  it.  It  could  not  have  been  the 
intention  of  the  legislature  to  leave  the  question  of  the 
measure  of  damages  in  that,  or  any  class  of  cases,  to 
the  sense  of  justice  and  propriety  of  the  jury.  The  law 
fixed  the  measure  of  damages  applicable  to  this  case  as 
hereinbefore  stated,  and  so  much  of  the  said  instruction, 
as  tells  the  jury  *'  to  affix  the  damages  for  the  wrongful 
detention  of  the  property '!  to  its  value,  is  erroneous,  and 
probably  misled  the  jury  to  render  their  verdict  for  ex- 
cessive damages. 

6.  The  court  erred  in  giving  the  first  instruction  given 
by  the  court  on  its  own  motion,  which  instruction  was  in 
words  as  follows :  **  In  this  action  the  property  has  not 
been  taken  from  the  defendant.  The  law  provides  that 
when  the  property  claimed  has  not  been  taken  from  the 
defendant  the  action  shall  proceed  as  one  for  damages 
only  and  the  plaintiff  shall  be  entitled,  if  at  all,  to  such 
damages  as  shall  be  just  and  proper." 

The  instruction  is  merely  a  statement  of  the  substance 
of  a  section  of  the  statute,  and  cannot  be  said  to  be  erro- 
neous. 

7.  The  court  erred  in  giving  the  third  instruction  given 
by  said  court  on  its  own  motion,  which  instruction  was  as 
follows :  '*  If  Lee  purchased  the  stove  in  good  faith,  pay- 
ing at  the  time  the  purchase  price  without  knowledge  of 
any  intent  on  the  part  of  Sheridan  to  defraud  his  credi- 
tors, Lee  would  acquire  a  good  title  to  the  property." 

This  instruction  is  not  at  all  inconsistent  mth  the  sec- 
tion of  the  statute  cited  by  plaintiff  in  error,  section  11, 
chapter  82,  Comp.  Stat.  287.    "  Every  sale  made  by  a 
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Yendor  of  goods  and  chattels  in  his  possession  or  in  his 
control,  and  every  assignment  of  goods  and  chattels,  by 
way  of  mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied  by  an  imme- 
diate deliver^'  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  sold,  mortgaged,  or  as- 
signed, shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers 
in  good  faith ;  and  shall  be  conclusive  evidence  of  fraud, 
unless  it  shall  be  made  to  appear  on  the  part  of  the  per- 
son claiming  under  such  sale  or  assignment  that  the 
same  was  made  in  good  faith  and  without  any  intent  to 
defraud  such  creditors  or  purchasers." 

It  would  have  been  quite  proper  for  the  court  to  have 
given  this  section  in  charge  to  the  jury  in  connection 
with  the  charge  given,  and  we  must  presume  that  he 
would  have  done  so  had  it  been  embraced  in  the  prayer 
of  the  plaintiff  in  error.  But,  it  not  having  been  asked, 
it  was  not  error  in  the  court  to  fail  to  give  it. 

8.  There  is  error  in  the  record  and  judgment  in  said 
cause,  in  this :  That  the  damages  awarded  in  said  cause 
were  excessive,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

The  damages  are  clearly  excessive,  although  the  de- 
fendant himself  testified  at  the  trial  that  the  stove  was 
worth  $35.00.  He  also  stated  that  his  damages  were 
$10.00,  "  counting  everything  a  good  deal  over  that. "  This 
testimony  was  let  in  over  the  defendant's  objection,  and 
as  we  have  seen,  in  discussing  another  branch  of  the 
<jase,  ought  to  have  been  excluded.  The  price  paid  for 
the  stove  by  the  plaintiff  was  $25.00,  and  it  is  quite  evi- 
dent that  the  jury  took  that  as  the  true  value  of  the  stove, 
and  by  adding  to  that  sum  the  ten  dollars  damaged^^wom 
to  by  plaintiff,  they  arrived  at  the  amount  of  their 
verdict,  $85.00,  and  this  was  consistent  on  the  part  of  the 
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jury  under  the  erroneous  instructions  heretofore  consid- 
ered. 

The  judgment  of  the  district  court  is  reversed  and  tha 
cause  remanded  fbr  further  proceedings  in  accordance 

with  law. 

Beversed  and  Bemanded. 


Herman  D.  Einsphab  et  al.,  as  Trustees  of  the  Fiebt 
German  Lutheran  Zion  Church,  op  Adams  county, 
appellants,  v.  Frederick  Waoner,  appellee, 

Pleadinfir:  petition.  The  petition  of  the  plaintifis,  the  sub- 
stance of  which  is  set  out  in  the  opinion,  held,  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  on  the  part  of  the  plaintifis 
against  tlie  defendants. 

Appeal  from  Adams  county.    Tried  below  before  Gas* 

LIN,  J. 

C.  H,  Tanner,  for  appellants. 
Laird  Jb  Smith,  for  appellee. 

Cobb,  J. 

The  petition  alleges  that  the  plaintiff  is  a  duly  organ- 
ized corporation  under  the  laws  of  the  state  of  Nebraska. 
That  at  a  meeting  of  the  members  of  said  corporation^ 
on  the  11th  day  of  February,  1878,  certain  officers  of  said 
corporation  were  duly  elected,  among  the  rest  the  defend- 
ant was  elected  treasurer  and  trustee  for  two  years.  That 
at  said  meeting  the  trustees  were  instructed  and  empow* 
ered  by  said  corporation  to  purchase  fortyacres  of  school 
land  on  twenty  years  time,  at  6  per  cent,  interest,  said 
land  to  be  the  common  property  of  said  corporation,  and 
to  be  held  for  the  use  and  benefit  of  said  corporation,  for 
church  and  cemetery  purposes.  That  at  a  subsequent 
meeting  of  said  corporation,  held  on  the  20th  day  of  said 
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month  of  February,  it  was  unanimously  resolved  that 
the  corporation  purchase  the  south-west  quarter  of  the 
north-west  quarter  of  section  86,  township  7  north,  of 
range  12*  west.  That  the  trustees  of  said  corporation,  in 
accordance  with  the  instructions  given  by  the  said  plain- 
tiff at  the  said  meeting,  did  go  to  the  county  treasurer's 
office  of  Adams  county,  Nebraska,  for  the  purpose  of 
purchasing  for  the  said  plaintiff  the  said  land.  That  the 
defendant  was  then  one  of  the  trustees,  and  was  then  and 
there  present  for  the  purpose  aforesaid.  That  said  trustees 
were  then  and  there  informed  by,  the  county  treasurer  of 
Adams  county  that  the  contract  for  the  purchase  of  said 
land  from  the  state  could  not  be  made  with  them,  as  a  board 
of  trustees,  for  the  benefit  of  said  plaintiff  corporation, 
neither  could  said  contract  be  made  with  one  of  them,  as 
trustee  of  said  corporation,  but  that  the  contract  with  the 
state  could  only  be  made  with  an  individual,  and  in  an 
individual  capacity.  That  thereupon  the  plaintiff  ap- 
pointed, authorized,  and  empowered  the  defendant,  the* 
then  treasurer  and  trustee  of  the  plaintiff,  to  act  for  and 
in  behalf  of  the  plaintiff,  and  to  make  an  individual  con- 
tract with  the  state  of  Nebraska  for  the  purchase  of  said 
land  for  the  plaintiff  upon  the  following  conditions,  to- 
wit :  That  at  such  time  as  the  plaintiff  should  pay  for 
said  land  in  full,  and  release  said  Frederick  Wagner  from 
all  personal  liability  on  his  contract  with  the  state  for  the 
purchase  of  said  lahd,  then  and  in  that  event  the  said  de- 
fendant was  to  present  his  contract  for  the  purchase  of 
said  land  to  the  proper  authorities,  procure  a  deed  there- 
on to  said  land,  and  convey  the  same  to  the  plaintiff,  as 
will  more  fully  appear  from  a  copy  of  said  contract,  which 
is  as  follows :  "  It  being  impossible  under  the  law  for  the 
whole  board  of  trustees  of  the  Evangelical  Lutheran  Zion 
Church  N.  A.  C,  to  purchase  the  forty  acres  of  laud  em- 
braced in  the  *  *  *  as  the  property  of  the  congrega- 
tion, I,  F.  Wagner,  trustee,  have  bought  the  same  in  my 
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name  for  the  congregation,  who  approve  of  the  transac- 
tion. And  furthermore,  because  of  my  name  being  used 
only  in  the  contract  and  nothing  appearing  relating  to 
congregation  property  as  such,  I,  F.  Wagner,  promise  and 
herewith  bind  myself,  successors,  and  guardians,  to  have 
issued  a  deed  to  the  First  Established  Evang.  Luth.  Zion 
Congregation  N.  A.  C,  of  Adams  county,  Nebraska,  as 
soon  as  the  above  described  forty  acres  of  land  shall  have 
been  paid  for  in  full  by  same,  and  the  contract  be  fulfilled. 

Done  in  the  year  of  the  Lord  1879,  on  the  14th  day  of 
April,  in  presence  of  the  congregation, 

(Signed.)  Frederick  Wagner, 
Witness:  Augusta  Wagner. 

Herman  Einsphar, 
Joachim  Huckfeldt. 

PlaintiJBf  further  says,  that  on  the  7th  day  of  January, 
1878,  Frederick  Wagner,  said  defendant,  was  the  treas- 
urer of  this  plaintiff,  the  said  corporation,  and  as  such 
treasurer  did  make  a  payment  on  said  land  for  said  plain- 
tiff, and  with  money  belonging  to  this  plaintiff,  the  said 
corporation,  twenty-eight  dollars,  as  one^  tenth  of  the  prin- 
cipal of  said  land,  and  fourteen  and  44-100  dollars  ad- 
vance interest  on  said  land,  to-wit :  *  *  *  *  That 
said  defendant,  as  treasurer  of  this  plaintiff,  did  on  the 
^th  day  of  January,  1879,  pay  out  of  the  funds  and 
moneys  belonging  to  said  plaintiff  the  sum  of  fifteen  and 
12-100  dollars  as  advance  interest  on  said  land.  That 
on  the  7th  day  of  January,  1880,  the  said  Frederick  Wag- 
ner, as  the  treasurer  of  the  plaintiff,  did  pay  out  of  the 
funds  and  moneys  belonging  to  this  plaintiff  the  sum  of 
fifty-two  dollars  as  principal  on  said  land,  and  the  far- 
ther sum  of  twelve  dollars  advance  interest  on  the  same. 
Plaintiff  further  says,  that  on  the  first  day  of  June,  A.  D. 
1880,  there  was  due  to  the  state  of  Nebraska  the  sum  of 
two  hundred  dollars,  which  sum  of  money  has  been  paid 
.by  this  plaintiff,  the  said  corporation,  to  the  county  treas- 
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urer  of  Adams  county,  and  that  said  payment  has  been 
made  by  said  plaintiff  out  of  money  and  funds  belonging 
to  said  plaintiff,  the  said  corporation.  That  said  land  is 
paid  for  in  full,  and  there  is  nothing  due  to  the  state  of 
Nebraska  thereon,  and  that  the  plaintiff,  the  said  corpo- 
ration, has  paid  for  said  land  all  the  principal  and  inter- 
est with  money  belonging  to  the  plaintiff,  the  said  corpora- 
tion. That  the  plaintiff,  the  said  corporation,  delivered  to 
the  said  defendant,  the  said  Frederick  Wagner,  the  receipt 
of  the  county  treasurer  of  Adams  county,  Nebraska,  for  the 
final  payment  for  said  land  by  the  plaintiff,  and  also  the 
contract  of  said  Frederick  Wagner,  thB  said  defendant, 
made  and  entered  into  by  said  defendant  with  this  plain- 
as,  and  demanded  of  him,  the  said  Frederick  Wagner, 
defendant,  to  procure  title  to  said  land  from  the  state  of 
Nebraska^  and  to  convey  the  same  to  this  plaintiff,  the 
said  corporation,  in  accordance  with  the  terms  and  agree- 
ments of  the  said  contract  made  with  this  plaintiff.  That 
said  defendant  refused  and  still  refuses  to  accept  said 
receipt  of  said  county  treasurer,  and  refused  and  still 
refuses  to  procure  title  to  said  land,  and  refused  and  still 
refuses  to  convey  the  said  land  to  this  plaintiff,  the  said 
corporation,  either  by  assigning  his  contract  for  the  pur- 
chase of  said  lands  to  this  plaintiff,  or  in  accordance  with 
the  terms  of  his  agreement  with  this  plaintiff,  the  said 
corporation.  That  the  said  defendant  refused  and  still 
refuses  to  act  in  any  manner  whatever  for  the  benefit  of  this 
plaintiff,  the  said  corporation.  Plaintiff  further  says,  that 
the  said  defendant,  Frederick  Wagner,  has  no  interest  in 
said  land  other  than  that  of  a  member  of  the  corpora- 
tion, the  said  plaintiff,  that  said  contract  made  on  the 
17th  day  of  January,  1878,  for  the  purchase  of  said  land 
from  the  state  of  Nebraska  by  the  said  defendant,  was  not 
made  in  behalf  of  said  defendant  Frederick  Wagner,  as 
it  purports  to  be,  but  was  made  by  the  said  defendant, 
Frederick  Wagner,  in  behalf  and  for  the  use  and  benefit 
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of  the  plaintiff,  the  said  corporation,  and  as  the  agent 
and  trustee  of  the  said  plaintiff.  That  all  of  the  acts  of 
the  said  defendant  in  relation  to  the  said  land  have  been 
done  by  virtue  of  his  office  as  treasurer  and  trustee  of  the 
plaintiff,  the  said  corporation,  and  under  the  control  and 
management  of  the  plaintiff,  the  said  corporation,  and 
by  virtue  of  an  authority  delegated  to  him  by  the  plaintiff, 
and  that  in  no  other  manner  whatever  has  the  said  de- 
fendant exercised  any  control  or  management  over  said 
land.  Plaintiff  further  says,  that  the  plaintiff,  said  cor- 
poration, now  has  full  possession  and  control  of  said  land, 
and  has  had  full  possession  and  control  thereof  ever  since 
the  defendant,  Frederick  Wagner,  contracted  for  the  pur- 
chase of  the  same  from  the  state  of  Nebraska.  That  the 
said  defendant  has  not  now,  neither  has  he  ever  had,  pos- 
session or  control  of  said  land  since  his  contract  for  the 
purchase  of  the  same,  but  that  the  same  has  at  all  times 
since  been  held  and  controlled  by  the  plaintiff,  the  said 
corporation.  Plaintiff  further  says,  that  the  said  defend- 
ant has  failed  to  comply  and  refuses  to  comply  with  the 
terms  of  the  contract  and  agreement  entered  into  by  him 
on  the  14th  day  of  April,  1879,  with  this  plaintiff,  the  said 
corporation,  and  for  its  use  and  benefit.  That  the  plain- 
tiff, the  said  corporation,  has  fully  complied  with  the  con- 
ditions of  the  said  contrabt  and  agreement  on  its  part. 
Wherefore  plaintiff  prays  for  the  following  judgment  and 
relief :  That  a  decree  be  entered  directing  said  defendant, 
Frederick  Wagner,  within  ten  days  after  the  rendition  of 
the  decree  to  present  to  the  county  treasurer  of  Adams 
county,  Nebraska,  his  original  contract  with  the  state  of 
Nebraska,  for  the  purchase  of  said*  land,  and  demand  a 
deed  for  said  land,  conveying  the  same  to  this  plaintiff. 
In  case  the  said  defendant,  Frederick  Wagner,  shaU 
neglect  and  refuse  to  present  said  contract  to  said  coxmty 
treasurer,  and  procure  a  deed  conveying  said  land  to  the 
plaintiff,  then  and  in  that  event,  the  sheriff  of  Adams 
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county  be  directed  to  present  a  copy  of  this  decree  to  the 
county  treasurer  of  Adams  county,  Nebraska,  and  upon 
a  deed  being  properly  executed  conveying  said  land  to 
this  plaintiff,  the  contract  executed  by  the  said  defend- 
ant, Frederick  Wagner,  with  the  state  of  Nebraska,  on 
the  17th  day  of  January,  1878,  for  the  purchase  of  said 
land,  shall  be  cancelled,  and  such  conveyance  to  said 
plaintiff  shall  be  taken  as  a  full  and  complete  perform- 
ance on  the  part  of  the  state  of  Nebraska,  party  to  said 
contract,  and  that  the  plaintiff  have  such  other  and  fur- 
ther relief  as  equity  and  justice  may  require,  together 
with  costs,  etc. 

The  above  is  the  substance  of  the  petition,  leaving  out 
the  proceedings  of  seven  meetings  of  the  corporation,  and 
some  other  matters,  which  probably  would  have  been 
stricken  out  as  redundant  matter  had  a  motion  to  that 
effect  been  made  in  the  district  court.  The  defendant 
filed  a  general  demurrer,  which  was  sustained  by  the 
court.  The  plaintiffs,  electing  to  stand  by  their  petition, 
the  same  was  dismissed  and  a  judgment  for  costs  ren- 
dered against  the  plaintiffs,  who  bring  the  cause  to  this 
court  by  appeal. 

There  being  no  brief  on  either  side,  we  are  quite  at  a 
loss  for  grounds  on  which  the  district  court  acted  in  s^^- 
taining  the  demurrer.  From  a  perusal  of  the  petition,  we 
fail  to  see  in  what  respect  it  fails  to  state  a  cause  of  action, 
on  the  part  of  the  plaintiffs,  against  the  defendant ;  but, 
on  the  contrary,  it  seems  quite  clear  to  us  that,  upon 
proof  sustaining  the  case  as  stated  in  the  petition,  the 
plaintiffs  will  be  entitled  to  the  relief  prayed  for.  The 
decree  of  the  district  court  is  therefore  reversed,  and  the 
cause  reinstated,  and  remanded  to  the  district  court  for 
further  proceedings  in  accordance  with  law. 

Decree  AccoRDiNaLY. 


/  .- 
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Oliveb  Stevenson,  plaintiff  and  appellee,  v.  William 
R.  Graiq  et  al.,  defendants  and  appellants,  and 
James  Sweet,  plaintiff  and  appellant,  y.  William  B. 
Graiq   et  al.,  defendants  and  appellees. 

1.  Married  Women:  moktoaoe  to  becube  husband's  debt: 
STATUTE  OP  LIMITATIONS,  W.  R.  C.  and  R.  S.  C,  husband  and 
wife,  executed  a  mortgage  to  R.  M.  R.,  to  secure  the  payment  of 
a  loan  of  money  ft-om  R.  M.  R.  to  W.  R.  C,  as  evidenced  by  the 
note  of  W.  R.  C.  to  the  order  of  R.  M.  R.,  due  Jan.  15, 1869,  on 
their  homestead,  which  was  the  separate  property  of  R.  S.  C,  the 
wife.  Several  payments  were  made  on  said  note,  the  last  one 
being  on  the  22d  day  of  February,  1870.  On  the  1st  day  of  April, 
1876,  W.  R.  C.  executed  on  the  back  of  said  note  an  acknowledg- 
mentof  indebtedness  thereon,  to  the  amount  of  |2,072.93,  with 
interest  fh>m  June  1, 1871,  and  agreeing  to  pay  the  same  within 
one  year  from  tlie  date  of  such  acknowledgment.  Suit  to  fore- 
close said  mortgage  commenced  by  J.  S.,  assignee  of  R.  M.  R., 
July  81, 1880;  held^  that  the  answer  of  R.  S.  C.  setting  up  the 
statute  of  limitations  was  properly  sustained. 

2.    :    .    On  the  case  above  stated,  also  held,  that  R,  S. 

C.  and  her  separate  property  therein  described  were,  before  the 
lomning  of  the  statute,  in  equity  bound  for  the  debt  secured  by 
the  said  mortgage. 

3.  Statute  of  UmltationB :  fobbclosube  of  mobtoagk.  An  action 
for  the  foreclosu  re  of  a  mortgage  upon  real  estate  may  be  brought 
at  any  time  within  ten  years  after  the  cause  of  action  accrued. 
Hale  V.  Christy,  8  Neb.,  264,  adhered  to. 

Oliver  Stevenson  brought  an  action  in  the  district 
court  of  Otoe  county,  on  the  24th  of  June,  1880,  to  fore- 
close a  mortgage  executed  May  28,  1870,  and  due  six 
months  thereafter,  by  William  B.  Craig,  and  Bowena 
S.  Craig,  his  wife,  to  said  Stevenson,  to  secure  a  note 
of  William  R.  Craig  of  that  date.  The  title  to  the  prop- 
erty covered  by  the  mortgage  was  in  the  wife,  and  the 
same  was  claimed  by  her  as  her  separate  property.  James 
Sweet  was  made  a  defendant,  and  filed  an  answer 
therein,  as  well  as  a  petition  and  cross  bill  against 
Stevenson,  the  Craigs,  and  other  defendants,  setting  up 
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the  execution  of  a  prior  mortgage  on  the  same  property, 
by  the  said  Graigs,  to  secure  a  note  of  William  B. 
Craig,  dated  Sept.  15, 1868 ;  setting  up  also  payments  on 
said  note  at  different  times,  and  an, acknowledgment  by 
W.  R.  Craig  of  the  amount  due  on  the  note,  April  1, 1876, 
claiming  that  the  said  mortgage  was  the  prior  lien  on  said 
premises ;  and  asking  for  a  foreclosure  thereof,  etc.  Both 
transactions  were  consummated  before  the  taking  effect 
of  the  act  of  1871,  relative  to  the  rights  of  married 
women  in  Nebraska.  By  order  of  court  the  two  actions 
were  consolidated,  and  upon  a  trial  thereof  before  Pound, 
J.,  the  court  found  in  favor  of  said  Stevenson  on  his  note 
and  mortgage,  against  Sweet  on  his  note  and  mort- 
gage, that  same  was  barred  by  statute  of  limitation,  etc., 
and  decree  accordingly.    Sweet  and  the  Craigs  appeal, 

CoveU  dt  Ransom,  for  appellant  Sweet. 

As  to  validity  of  mortgage  by  wife  prior  to  act  of  1871, 
see  sec.  47,  B.  S.,  chap.  48.  As  to  defense  of  suretyship, 
cited  Dickinson  v.  CodtOise,  1  Sand.  Ch.,  214.  Gahn  v. 
Niemcewicz,  11  Wend.,  812.  Niemcewicz  v.  Gahn,  8  Paige 
Ch.,  614.  As  to  statute  of  limitations,  contended  that  the 
mortgage  having  been  given  prior  to  amendment  of 
statute  in  1869,  action  thereon  could  have  been  brought 
at  any  time  within  twenty-one  years,  R.  S.,  sec.  6,  code. 
Wihon  V.  Richards,  1  Neb.,  842.  But  even  if  the  ten  years 
statute  applied,  the  acknowledgment  of  Craig  of  the 
amount  due  April  1, 1876,  would  prevent  statute  from  run- 
ning. Furthermore,  as  to  statute  of  limitations,  cited 
inter  alia,  Schnmckerv.Sibert,  18Ean.,  104.  2  Jones  on 
Mortgages,  sec.  1211.  Sichelv,  Carilh,  42  Cal.,  498.  J(yy 
V.  Adams,  26  Maine,  388.     Thayer  v,  Mann,  19  Pick.,  685. 

Woitson  dt  Wodehouse,  for  appellants  Craigs. 

Sec.  47,  chap.  48,  R,  S.,  did  not  give  Mrs.  Craig  power 
to  make  contract  of  suretyship.    Baylies  on  Sureties,  42. 
80 
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Brandt  on  Suretyship,  sec.  4.  Perkins  v.  EUioty  28  N.  J. 
£q.,  526.  The  mortgage  to  Stevenson  is  barred.  Sckmu- 
cker  V.  Sibert,  18  Kan.,  176.  Fart  Scott  v.  Schtdenberg,  22 
Id.,  648.    And  see  also  Hubbard  v.  Ogden,  22  Kan.,  863. 

S.  H,  Calhoun^  for  appellee  Stevenson. 

As  to  power  of  wife  to  mortgage  separate  estate  to  secure 
husband's  debt.  1  Jones  on  Mortgages,  sec.  118  and  cases 
cited.  1  Hilliard  on  Mortgages,  chap.  1,  sees  6-9.  Camp- 
bell V.  Tompkins,  10  Reporter,  687.  The  wife  is  surety  and 
extension  of  time  releases  her  mortgage.  Hubbell  v,  Os- 
born,  22  Kan.,  863,  and  cases  cited.  Jaffray  v.  Crane, 
7  N.  W.  Rep.,  301. 

Cobb,  J. 

There  are  three  principal  questions  presented  by  the 
record  in  this  case. 

First.  Was  the  defendant,  Bowena  S.  Craig,  and  her 
sole  and  separate  property  therein  described,  bound  by 
the  mortgages  to  Bollin  M.  Bolfe  and  Oliver  Stevenson  \ 

Second.  Is  the  mortgage  to  Bollin  M.  Bolfe  barred  by 
the  statute  of  limitations  ? 

Third.  Is  the  mortgage  to  Oliver  Stevenson  barred  by 
the  statute  of  limitations  ? 

It  is  conceded  that  the  title  to  the  mortgaged  premises 
was  and  is  in  the  said  Bowena  S.  Craig,  although  some 
evidence  was  introduced  tending  to  prove  that  it  was  in 
reality  the  property  of  William  B.  Craig ;  that  the  lots 
were  given  to  him  as  an  inducement  to  leave  his  former 
place  of  residence  in  a  neighboring  state  and  remove  to 
Nebraska  City,  and  engage  in  manufacturing  brick.  It 
is  also  alleged  that  he  was  then  indebted  to  a  considerable 
extent  and  did  not  dare  to  hold  real  estate  in  his  own 
name.  If  all  of  this  is  true,  none  of  the  parties  to  this 
action  are  in  a  position  to  take  advantage  of  it.  All  of 
Craig*s  indebtedness  to  any  or  either  of  them  has  arisen 
long  since  the  title  to  the  lots  was  placed  in  Mrs.  Craig, 
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and  was  a  matter  of  public  record,  besides  being  person- 
ally known  to  thera.  If  the  proprietors  of  the  infant 
city,  for  the  purpose  of  inducing  her  husband  to  take  up 
his  residence  there,  and  engage  in  manufacturing,  saw 
fit  to  donate  to  Mrs.  Craig  lots  for  a  family  homestead, 
the  receipt  of  such  donation  by  her,  and  its  retention  and 
use  by  the  family,  was  no  fraud,  and  neither  the  then 
present  or  future  creditors  of  Craig  have  any  right  to 
complain. 

In  deciding  the  case  of  Demwrest  v,  Wynkoop,  8  Johns. 
Chy.,  129,  Chancellor  Kent  in  1817  said :  "  There  is  no 
doubt  that  a  wife  may  sell  or  mortgage  her  separate 
property  for  her  husband's  debts.  Her  deed  under  her 
separate  examination,  before  a  competent  officer,  is  as 
valid  with  us  as  if  she  passed  her  estate  by  fine  at 
common  law.  Nor  do  I  perceive  any  objection  to  her 
competency  to  create  a  power  in  the  mortgagee  to  sell  in 
default  of  payment.  If  she  can  convey  upon  condition, 
she  may  prescribe  the  terms ;  and  it  is  fit  and  convenient 
that  the  mortgagor  should  be  able  to  confer  the  power." 
This  decision  was  made  long  before  the  legislation  of  that 
state,  conferring  additional  x>owers  upon  married  women 
in  reference  to  the  management  and  disposal  of  their 
separate  property,  and  was  made  upon  the  authority  of 
common  law  cases  therein  cited. 

In  the  case  of  The  FiremarCa  Insurance  Company  of 
Albany  v.  Bay,  4  Barb.,  407,  (1848),  the  court  say :  "And 
in  all  cases  where  the  wife  has  a  separate  estate,  no  mat- 
ter how  it  was  created,  it  may  be  made  liable  to  the  pay- 
ment of  her  note  or  bond  given  on  the  credit  of  it,  and 
she  has  in  equity  the  same  power  over  it,  and  may  sell  it 
or  bind  it  by  mortgage,  as  if  she  were  Sifeme  sole. 

In  the  case  of  Bobbins  i\  Abrams,  1  Halsted  Chy.,  465, 
decided  in  1846,  the  court  of  errors  and  appeals  of  New 
Jersey  held  as  follows :  "A  husband  bought  real  estate 
and  directed  that  the  deeds  therefor  be  made  to  another^ 
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in  trust  for  his  mfe  and  her  heirs  *  *  Tbetrastee  and 
the  wife  afterwards  executed  a  mortgage  of  the  land  to 
secure  a  debt  due  from  the  husband,  and  the  mortgage 
was  duly  acknowledged  by  the  wife.  Held,  That  the 
mortgage  was  good."  And  this  upon  the  general  prin* 
ciples  of  the  common  law* 

In  the  case  of  Smith  t\  Oshom^  83  Mich.,  410,  Ch.  J, 
Cooley,  delivering  the  opinion  of  the  court,  says :  "  The 
consideration  of  the  mortgage  which  is  in  controversy  in 
this  suit  was  the  purchase  price  of  certain  goods  bought 
by  Martin  G.  Osbom  of  complainant,  and  also  an  old  in- 
debtedness of  a  few  hundred  dollars  owing  by  him  to 
complainant.  The  mortgage  is  upon  property  owned  by 
Emeline  G.  Osbom,  who  is  the  wife  of  the  other  defend- 
ant, and  was  given  by  her  at  her  husband's  request.  She 
defends  the  foreclosure,  claiming  to  have  been  defrauded 
when  her  signature  was  obtained.  The  alleged  fraud 
consisted  in  the  husband  soliciting  and  obtaining  the 
consent  of  the  wife  to  the  mortgage  of  her  property,  to 
secure  the  purchase  price  of  the  goods,  and  then,  without 
her  knowledge,  making  it  cover  the  old  indebtedness  also 
^  *  and  this  deception  it  is  insisted  was  a  fraud  which 
entitles  Mrs.  Osbom  to  avoid  the  mortgage !  The  claim 
of  the  defense  cannot  be  sustained  to  the  full  extent.  So 
far  as  the  security  was  agreed  upon  by  Mrs.  Osbom  it 
must  be  supported  *  *  Mrs.  Osbom  has  all  the  relief 
she  is  entitled  to,  if  she  is  relieved  to  that  i)ortion  of  the 
sum  included  in  the  mortgage  which  it  was  wrongfully 
piade  to  cover."  This  decision  also  rests  on  common  law 
authorities,  and  in  no  degree  upon  any  statute  enlarging 
the  powers  of  married  women. 

Those  authorities  and  many  others  cited  by  counseli 
lead  to  the  conclusion  that  the  defendant,  Bowena  S.  Graig, 
and  her  separate  estate  therein  described,  were  bound  by 
the  said  mortgages. 

As  to  the  second  point :    It  appears  by  the  record  that 


JANUARY  TERM,  1882.  469 

Steyenson  v.  Craig. 

the  mortgage  to  Bollin  M.  Bolfe  was  executed  on  the  16th 
day  of  September,  1868,  to  secure  a  note  falling  due  Jan- 
uary 15th,  1869.  There  are  four  payments  endorsed  on 
this  note,  the  last  being  a  payment  of  interest  on  ihe  22nd 
day  of  February,  1876,  more  than  a  year  after  the  statute 
had  run  on  the  note.  W.  E.  Craig  executed  on  the  back 
of  said  note  an  acknowledgment  of  indebtedness  thereon 
to  the  amount  of  $2073.08,  with  interest  from  June  1, 
1871,  and  agreeing  to  pay  the  same  within  one  year  from 
that  date.  Rowena  S.  Craig  took  no  part  in  any  of  these 
payments  or  this  acknowledgment.  Indeed  she  does  not 
appear  in  the  transaction  at  all,  from  the  acknowledg- 
ment of  the  mortgage  to  the  making  of  her  answer  in 
this  case.  The  relation  which  she  bore  to  the  note  and 
debt  now  under  consideration  was  that  of  security  to  the 
-extent  of  her  property  mortgaged.  Being  security,  she 
possesses  all  the  rights,  and  her  obligation*  is  accompa- 
nied by  all  the  hmitations  attaching  to  that  relationship. 
In  addition  to  authorities  cited  by  counsel,  see  Den- 
nison  v,  Gibson,  24  Mich.,  167. 

In  the  case  of  Hale  v.  Christy,  8  Neb.,  264,  the  major- 
ity of  this  court  held  that  "An  action  for  the  foreclosure 
of  a  mortgage  upon  real  estate  may  be  brought  at  any 
time  withm  ten  years  after  the  action  accrued."  The 
•cause  of  action  accrued  against  Bowena  S.  Craig,  Janu- 
ary 15th,  1869.  She  was  sued  in  the  cross  action  July 
91, 1880.  In  her  answer  thereto  she  sets  up  and  pleads 
the  statute  of  limitations,  and  although  the  cross-plead- 
ing defendant,  James  Sweet,  the  owner  of  the  said  mort- 
gage, made  ai}d  filed  a  reply  to  her  said  answer,  he 
alleges  no  fact  tending  to  show  that  she  ever  made  any 
subsequent  promise,  or  assented  to  the  subsequent  promise 
made  by  the  said  William  E.  Craig,  or  did  any  other  act 
or  thing  to  take  the  said  mortgage  out  of  the  statute. 
Turning  to  the  evidence  as  taken  by  the  referee,  we  find 
no  evidence  of  any  new  promise  or  waiver  on  the  part  of 
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the  said  Bowena  S.  Craig  to  estop  or  prevent  her  from 
claiming  the  protection  of  the  statute.  The  conclusion 
is  therefore  irresistible  that  the  said  mortgage,  so  far  as 
Bowena  8.  Craig  and  her  separate  property  are  con- 
cerned, was  barred  by  the  statute  of  limitations  at'  the 
date  of  the  commencement  of  this  suit. 

Third.  The  mortgage  from  William  Craig  and  Bowena 
S,  Craig  to  Oliver  Stevenson  was  executed  the  23rd  day 
of  May,  1870,  to  secure  a  note  due  six  months  after  said 
date ;  that  is  to  say  November  23,  1870.  The  suit  was 
commenced  on  the  24th  day  of  June,  1880.  It  is  only 
necessary  to  state  these  dates  to  show  that  under  the  de- 
cision in  Hale  v.  Christy,  supra,  this  mortgage  was  not, 
at  the  commencement  of  the  suit,  barred  by  the  statute 
of  limitations.  It  is  therefore  only  necessary  to  say  in 
this  connection  that  the  law  of  that  case  is  adhered  to. 

Viewing  the  law  applicable  to  this  case,  as  above  stated,, 
we  deem  it  quite  unnecessary  to  discuss  the  other  ques- 
tions presented  by  the  pleadings  and  evidence.  The 
judgment  of  the  district  court  is  affirmed. 

Judgment  Affirmed. 


The  State  of  Nebraska,  ex  rel.  John  0.  Johnson, 
V.  E.  L.  CoRNWBLL,  City  Clerk  of  Crete, 

Intoxicating*  Liquors:  license  fkk:  payment.  The  relator 
paid  the  necessary  fee  for  a  license  to  sell  intoxicating  liquors 
in  the  city  of  Crete,  and  a  formal  one  was  issued.  Through  the 
omission  of  the  corporate  authorities  to  take  certain  steps  re- 
quired by  the  general  license  law,  the  license  was  void.  Subse- 
quently the  required  steps  were  taken,  whereupon  the  i*elator 
applied  for  a  license  on  the  credit  of  his  former  payment,  and 
for  the  unexpired  term  for  which  he  paid,  so  far  as  it  would  ga 
Held,  Th&t  he  was  entitled  to  it. 
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Obigikal  application  for  mandamus. 

W.  H.  Morris,  for  relator. 

Lake,  Gh.  J. 

It  appears  that  the  relator  paid  his  money  into  the  city 
treasury,  in  good  faith,  for  the  purpose  of  procuring  a 
license  to  sell  spirituous  liquors.  A  formal  license  was 
issued  to  him  which,  for  the  reason  that  certain  require- 
ments of  the  recently  enacted  general  license  law  had  not 
been  complied  with  by  the  corporate  authorities,  was  abso- 
lutely void.  Those  requirements  have  since  been  observed 
by  the  authorities,  so  that  licenses  may  now  be  issued ;. 
and  the  question  presented  is,  whether  the  relator  is  en- 
titled to  receive  one  for  the  unexpired  term  for  which  he 
paid,  on  the  credit  of  his  former  payment,  so  far  as  it  will 
go,  the  money  not  having  been  returned  to  him.  Wa 
think  that  he  is ;  and  a  writ  of  mandamus  is  therefore 
awarded,  as  prayed,  requiring  one  to  be  issued  accord- 
ingly. 

Writ  Awarded^ 


Hbkry  C.  Hartley,  plaintiff  in  error,  v.  Joseph  R.. 
Crawford,  defendant  in  error. 

Iiimitatlon  of  Action.  The  provision  in  boc.  20,  tit.  II,  of  the 
code  of  civil  procedure  that :  "  If,  when  a  cause  of  action  ac- 
crues against  a  person,  he  be  out  of  the  state,  ♦  ♦  ♦  the  pe- 
riod limited  for  the  commencement  of  the  action  shall  not  begin 
to  run  until  ho  come  into  the  state,"  etc.,  applies  to  all  personal 
causes  of  action,  whether  they  accrue  within,  or  without  this 
state,  or  in  favor  of  a  resident  or  a  non-resident  thereof. 

Error  to  the  district  court  for  Lancaster  county.  Heard 
below  before  Pound,  J. 

A,  C.  Ricketts,  for  plaintiff  in  error. 

Burr  dk  Keliy,  for.  defendant  in  error. 
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Lake,  Ch.  J. 

The  only  question  presented  in  this  case  is  raised  by  a 
•demurrer  to  the  petition.  It  is  whether  at  the  time  the 
action  was  brought  it  was  barred  by  our  statute  of  lim- 
itations. 

The  action  is  founded  on  a  judgment  in  favor  of  Craw- 
ford and  against  Hartley,  rendered  by  a  justice  of  the 
peace  in  the  state  of  Ohio,  on  the  21st  day  of  June,  1875, 
and  more  than  live  years  before  the  commencement  of 
proceedings  upon  it  here.  Both  parties  were,  at  the  date 
of  the  judgment,  residents  of  Ohio,  and  ever  since  have 
continued  to  be  non-residents  of,  and  absent  from  this 
state.  It  is  not  claimed  that  the  judgment  is  barred  in 
Ohio,  so  that  the  question  must  be  answered  with  refer- 
ence solely  to  our  own  statutes  upon  the  subject. 

It  is  conceded  by  counsel  that  the  decision  of  the  ques- 
tion must  turn  upon  the  construction  to  be  given  to  sec. 
10,  tit.  II.,  of  the  code  of  civil  procedure,  together  ^ith 
any  other  modifying  provision  found  therein.  The  real 
point  of  disagreement  between  counsel  seems  to  be  as  to 
whether,  in  its  application  to  the  facts  of  this  case,  sec. 
10  must  be  taken  in  connection  with  sec.  20  of  the  same 
title.  Section  10  limits  the  beginning  of  *'  an  action  upon  a 
specialty,  or  any  agreement,  contract,  or  promise  in  writ- 
ting,  or  foreign  judgment "  to  "  five  years."  If  this  were 
to  be  taken  alone,  of  course  the  action  would  be  effectu- 
ally barred.  But  sec.  20  provides  that :  "  If,  when  a 
cause  of  action  accrues  against  a  person,  he  be  out  of  the 
state,  *  *  *  *  the  period  limited  for  commence- 
ment of  the  action  shall  not  begin  to  nm  until  he  come 
into  the  state,"  etc.  When  this  cause  of  action  " accnied" 
which  was  at  the  date  of  the  judgment  in  Ohio,  the  de- 
fendant was  out  of  the  state,*'  and  he  has  never  come 
into  it.  He  is  therefore  clearly  within  the  letter,  and 
we  think  the  spirit  also,  of  this  provision.     The  con-' 
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struction  contended  for  by  counsel  for  the  plaintiff  in' 
error  that  section  20  applies  only  to  causes  of  action  ac- 
cruing in  this  state,  **  or  in  behalf  of  one  of  our  citi- 
zens," would  be  exceedingly  forced,  and  entirely  unsup- 
ported, as  we  think,  by  reason  or  authority.  The  language 
of  the  statute  is  general,  and  applies  to  all  personal 
causes  of  action  to  which  a  bar  is  provided  in  the  pre- 
ceding sections.  If  the  legislature  had  intended  that 
sec,  20  should  only  apply  to  causes  of  action  arising  in 
this  state,  or  in  favor  of  our  own  citizens,  it  is  not  at  all 
likely  that  language  of  so  general  import  would  have 
been  employed. 

We  are  of  the  opinion  that  sections  10  and  20  must  be 
taken  together  in  judging  upon  the  facts  of  this  petition, 
and  that  under  these^the  action  is  not  barred. 

Judgment  Affirmed. 


AdoiiF  Bbaueb,    plaintiff  in  error,  v.  Lorenzo  Lunt- 

ZER,    defendant   IN   ERROR. 

1.  County  Courts:    jurisdiction.     County  courts  have  juris- 
*'    diction  of  actions  to  recover  damages  for  assault  and  battery, 

where  the  amount  sought  to  be  recovered  does  not  exceed 
1500.00. 

2.    :    :    SUMMONS.    If  the  amount  claimed  does  not 

exceed  $100.00,  a  summons  should  be  issued  and  served  in  the 
same  manner  as  in  cases  commenced  before  a  Justice  of  the 
peace. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
l)elow  before  Pound,  J. 

Burr  li  Marshall,  for  plaintiff  in  error. 

J.  (7,  Johnston,  for  defendant  in  error. 


474    SUPREME  COURT  0?  NEBRASKA, 

Braaer  v.  LimtEer. 

Maxwell,  J. 

On  the  first  day  of  June,  1881,  Luntzer  filed  a  bill  of 
particulars  in  the  county  court  of  Lancaster  county, 
claiming  damages  therein  against  Brauer,  for  the  sum  of 
$100.00,  for  injuries  sustained  from  an  assault  and  bat- 
tery, A  summons  was  issued  and  served  on  that  day  on 
Brauer,  requiring  him  to  appear  on  the  4th  day  of  June, 
1881,  at  9  o'clock  a.  m.  Brauer  failed  to  appear  at  the 
trial,  and  judgment  was  rendered  against  him  for  the  sum 
of  $75.00.  He  then  took  the  case  on  error  to  the  district 
court,  where  the  judgment  was  affirmed.  He  now  brings 
the  cause  into  this  court  by  petition  in  error.  The  errors 
assigned  are :  First,  That  the  court  had  no  jurisdiction. 
Second.  That  no  proper  notice  by  summons  was  given 
as  required  by  law. 

The  questions  presented  are  to  be  determined  by  the 
construction  to  be  given  the  several  sections  of  "  An  act 
concerning  the  organization,  forms,  and  jurisdiction  of 
probate  courts,"  which  took  effect  March  8, 1873.  [Comp, 
Stat.,  Chap.  20.] 

Seotion  1  provides :  ''  That  there  is  hereby  established, 
in  each  organized  county  in  this  state,  a  probate  court, 
which  shall  be  held  at  the  county  seat  by  the  probate 
judge  of  such  county,  and  shall  be  a  court  of  record. 
Such  court  shall  be  deemed  to  be  always  open,  and  any 
cause,  matter,  or  proceeding  may  be  proceeded  with  there- 
in at  any  time  after  the  giving  of  notice  or  service  of  pro- 
cess in  the  mode  prescribed  by  law.  And  the  proceedings 
and  determinations  of  such  court  heretofore  had  or  made 
in  any  cause,  matter,  or  proceeding,  at  any  time  other 
than  at  a  regular  term  of  such  court,  as  heretofore  pre- 
scribed by  law,  shall  be  as  valid  and  effectual,  for  all  pur- 
poses, as  if  had  or  made  at  such  regular  term." 

Section  2  provides  that:  "Probate  judges  in  their 
respective  counties  shall  have  and  exercise  the  ordinary 
powers  and  jurisdiction  of  a  justice  of  the  peace,  and  shall. 
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in  civil  cases,  have  concurrent  jurisdiction  with  the  dis- 
trict court,  in  all  civil  cases,  in  any  sum  not  exceeding 
five  hundred  dollars,  exclusive  of  costs ;  and  in  actions  of 
replevin,  where  Ihe  appraised  value  of  the  property  does 
not  exceed  that  sum,  and  the  provisions  of  the  code  of 
civil  procedure,  relative  to  justices  of  the  peace,  shall, 
where  no  special  provision  is  made  by  this  subdivision,, 
apply  to  the  proceedings  in  all  civil  actions  prosecuted 
before  said  probate  judges ;  Provided,  That  probate  courts 
shall  not  have  jurisdiction :  I.  In  any  action  for  mal- 
icious prosecution.  II.  In  any  action  against  officers 
for  misconduct  in  office,  except  where  like  proceedings 
can  be  had  before  justices  of  the  peace.  III.  In  actiona 
for  slander  and  libel.  lY.  In  actions  upon  contracts 
for  the  sale  of  real  estate.  V.  In  any  matter  wherein 
the  title  or  boundaries  of  land  may  be  in  dispute,  nor  to 
order  or  decree  the  sale  or  partition  or  (of)  real  estate." 

Section  8  provides  that :  ''  In  all  cases  commenced  in 
said  courts,  wherein  the  sum  exceeds  one  hundred  dollars, 
it  shall  be  the  duty  of  the  probate  judge  to  issue  a  sum- 
mons, returnable  on  the  first  day  of  the  next  term  of 
court,  if  there  .be  ten  days  intervening  between  the  issu- 
ance of  the  summons  and  the  first  day  of  the  term,  and 
if  not,  then  to  be  made  returnable  on  the  first  day  of  the 
next  term  thereafter,  which  summons  shall  be  directed 
and  delivered  to  the  sheriff  or  any  constable  of  said 
county,  and  the  sheriff  or  constable  shall  serve  the  same 
upon  the  defendant  as  in  other  civil  cases,  at  least  ten 
days  before  the  return  day  thereof.  When  the  summons 
has  not  been  served  ten  days  before  the  first  day  of  the 
term,  the  cause  shall  stand  continued  until  the  next  regu- 
lar term  of  said  court,  and  shall  then  stand  for  trial, 
without  further  notice  to  the  defendant." 

It  will  be  seen  that  the  county  court  has  jurisdiction  in 
actions  to  recover  damages  for  assault  and  battery.  And 
this  jurisdiction  is  not  limited  to  cases  where  the  sum. 
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claimed  exceeds  $100.00,  the  language  being  general  and 
conferring  juriediction  of  the  subject  matter  without  re- 
gard to  the  amount  claimed.  Where  the  sum  claimed 
exceeds  $100.00,  the  bill  of  particulars  must  be  verified 
in  the  same  manner  as  a  petition  in  the  district  court, 
and  motions  and  demurrers  are  allowed,  and  the  rules 
and  practice  concerning  pleadings  and  process  in  the  dis- 
trict court,  so  far  as  they  are  applicable,  are  permitted.  But 
if  the  sum  claimed  does  not  exceed  $100.00,  the  rules  of 
pleading  and  practice  which  prevail  in  justices'  courts 
shall  also  be  rules  of  the  county  court. 

It  is  only  in  cases  where  the  sum  claimed  exceeds 
$100.00  that  a  summons  is  to  be  made  returnable  on  the 
first  day  of  the  next  or  succeeding  term.  If  the  sum 
claimed  does  not  exceed  $100.00,  then  a  summons  is  to 
be  made  returnable  in  the  same  manner  as  if  issued  by 
a  justice  of  the  peace.  The  causer  for  this  practice  is 
found  in  the  fact  that  at  an  early  day  in  the  history  of 
this  then  territory,  the  legislature  conferred  on  probate 
judges  the  ordinary  powers  and  jurisdiction  of  justices  of 
the  peace.  This  power  has  been  continued,  but  the  legis- 
lature in  providing  for  increased  jurisdiction  only  regu- 
lated the  procedure  in  cases  where  the  sum  claimed  ex- 
ceeds $100.00,  tio  change  being  made  where  the  sum 
<;laimed  is  $100.00  or  less.  In  this  case  the  sum  claimed 
in  the  bill  of  particulars  is  $100.00.  The  procedure  there- 
fore as  to  issuing,  serving,  and  returning  the  summons  is 
the  same  as  in  justices'  courts.  And  as  the  summons  con* 
tained  the  proper  indorsement,  was  properly  issued  and 
served,  the  court  had  jurisdiction  of  the  subject  matter, 
and  the  parties.    The  judgment  is  therefore  affirmed. 

Judgment  Affzbmxd. 
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D.  C.  McKhiTiTp  and  H.  C.  Page,  PLAiNTippfl  m  error,  v. 
John  Cattle,  Sr.,  defendant  in  error. 

Partnership:  DissoiitrrioN :  LiABiiiiTY  op  partners.  A  firm 
was  indebted  to  certain  attorneys  for  legal  services,  and  in  an  ac« 
tion  for  a  dissolution  of  the  firm  a  decree  was  rendered  fixing 

,  the  relative  shares  of  the  partners,  finding  the  amount  of  the 
debts  owing  by  the  firm  including  the  aforesaid  services,  and 
decreeing  that  one  C,  upon  paying  said  debts  and  the  share  of 
the  partners,  should  take  the  partnership  effects.  Heldj  That 
when  C.  took  possession  of  the  partnership  effects  he  became 

.  liable  to  the  attorneys  for  the  amount  allowed  them  in  the  de- 
cree. 

Error  to  the  district  court  for  Seward  county.  Heard 
below  before  Post,  J. 

McKiUip  d  Page,  pro  se. 

St.  Clair  dt  Anderson,  for  defendant  in  error. 

Maxwell,  J. 

A  demurrer  to  the  petition  was  sustained  in  the  court 
below  and  the  action  dismissed.  The  cause  is  brought 
into  this  court  by  petition  in  error. 

The  action  is  for  services  rendered  by  the  plaintiflfs  as 
attorneys  for  the  firm  of  Marchant  and  Jull.  The 
plaintiifs,  after  setting  out  the  service  rendered  and  their 
value,  allege  that  at  the  April  term,  1878,  of  the  district 
court  of  Seward  county,  in  an  action  then  pending  there- 
in wherein  the  defendant  herein  was  plaintiff  and  Marchant 
&  Jull  defendants,  it  was  decreed  that  said  partnership 
between  said  Marchant  &  Jull  should  be  dissolved,  and 
the  court  found  the  relative  interests  of  the  partners  and 
the  amount  of  the  firm  debts,  and  entered  a  decree  that 
the  defendant  herein  should  succeed  to  the  interest  of  the 
partnership  in  the  partnership  effects  upon  paying  into 
court  the  amount  due  each  of  said  partners  and  the 
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amount  of  the  indebtedness  of  said  firm.  It  is  also 
alleged  that  said  claim  of  the  plaintiffs  was  a  part  of  the 
indebtedness  of  said  firm,  which  the  defendant  was  re- 
quired to  pay ;  and  that  the  defendant  took  possession  of 
said  partnership  effects^  but  has  wholly  neglected  and  re- 
fused to  pay  the  plaintiff's  claim. 

The  petition  certainly  states  a  cause  of  action.  If  the 
plaintiffs'  claim  wa's  allowed  as  a  debt  of  the  firm  of  Mar- 
chant  &  Jull,  and  the  defendant  was  to  pay  this  indebt- 
edness as  a  condition  of  taking  possession  of  the  part- 
nership effects  he  cannot  take  the  property  without 
complying  with  the  conditions  upon  which  he  was  to  ob- 
tain the  same.  This  being  the  case  he  is  personally 
liable  to  the  plaintiffs. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemakded. 


Wa-lter    R.    Vaughn,  plaintiff  in   brrob,  v.  Chablbs 

O'GONNEB,  defendant  IN  EBBOB. 

County  CourtB :  new  trial.  A  county  court  is  governed  by  the 
same  statute  as  ajustice  of  the  peace  in  granting  a  new  trial,  and 
must  grant  the  same,  if  at  aU,  within  four  days  fkt>mthe  time  of 
entering  Judgment. 

Ebbob  to  the  district  court  for  Douglas  county.    Tried 
ibelow  before  Savage,  J. 

Warren  Sivitzler,  for  plaintiff  in  error. 

O'Brien  dt  Bartlett,  for  defendant  in  error. 

Maxwell,  J. 

A  trial  was  had  in  this  case  in  the  county  court  of 
Douglas  county,  on  the  14th  day  of  Feb.,  1880,  and  a 
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Terdict  rendered  in  favor  of  the  plaintiff.  The  defendant 
ihen  gave  notice  of  a  motion  for  a  new  trial,  and  three 
days  thereafter  filed  a  motion  to  that  effect.  On  the  24th 
of  that  month  he  filed  an  affidavit  in  support  of  his 
motion,  and  on  the  8th  day  of  March  of  the  same  year  filed 
a  second  affidavit  in  support  of  the  same.  The  plaintiff 
then  filed  three  affidavits  in  opposition  to  the  motion. 
The  cause  was  then  submitted  to  the  court,  which 
granted  a  new  trial.  From  this  order  the  plaintiff  took 
the  case  on  error  to  the  district  court,  where  the  judg- 
ment of  the  county  court  was  affirmed.  The  cause  is 
brought  into  this  court  by  petition  in  error. 

Sec.  988  of  the  code  of  civil  procedure  provides  that : 
•*  It  shall  be  lawful  for  the  justice  before  whom  a  cause 
has  been  tried  on  motion,  and  being  satisfied  that  the 
verdict  was  obtained  by  fraud,  partiality,  or  undue  means, 
at  any  time  within  four  days  after  the  entering  of  judg- 
ment to  grant  a  new  trial,  and  he  shall  set  a  time  for 
a  new  trial,  of  which  the  opposite  party  shall  have  three 
days  notice. 

County  courts  are  governed  by  the  same  provisions  of 
the  statute  in  granting  a  new  trial  as  a  justice  of  the 
peace.  Cox  v.  Tyler,  6  Neb.,  208.  The  question  therefore 
depends  upon  the  construction  to  be  given  to  the  section 
above  quoted.  The  language  is :  ''It  shall  be  lawful  for 
the  justice  *♦*♦♦*  at  any  time  within  four 
days  after  the  entering  of  judgment  to  grant  a  new  trial,'* 
etc.  The  new  trial  is  to  be  granted  within  four  days, 
if  at  all.  The  authority  of  a  justice  of  the  peace  or 
county  judge  to  grant  a  new  trial  is  derived  wholly  from 
the  statute,  and  it  must  be  exercised  in  the  manner  and 
within  the  time  limited- therein.  Cox  v.  Tyler,  6  Neb., 
297.  Fox  V  Meacham,  Id.,  680.  The  county  court  had  no 
authority  therefore,  on  the  8th  day  of  March,  to  set  aside 
a  verdict  rendered  on  the  14th  day  of  February. 

The  judgment  of  the  district  court  is  reversed  and  also 
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the  judgment  of  the  county  oourt  granting  a  new  trials 
and  the  verdict  of  the  jury  and  the  judgment  of  the 
county  court  thereon  are  reinstated. 

Judgment  Accobdingi.y. 


Bepublican  Valley  B.  B.  Co.,  flaintiff  in  ebbob,  t. 
Maby  McPhebson,  defendant  in  ebbob. 

Appeal :  neolbct  of  officer.  Where  a  party  entitled  to  an 
appeal  uses  diligence  in  endeavoring  to  perfect  the  same,  the 
law  will  not  permit  him  to  be  deprived  of  St  through  the  neglect 
of  the  officer  whose  duty  it  was  to  prepare  the  transcript.  Dob- 
son  V,  Dobson,  7  Neb.,  296,  adhered  to. 
2.  DlBmlaaal :  practice.  Where  an  appeal  has  been  dismissed 
in  the  district  court,  and  it  is  desired  to.have  the  same  reinstated, 
the  proper  practice  is  by  motion  in  the  same  case,  and  not  by  an 
original  action. 

Ebbob  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Weaveb,  J. 

Marquett  t^  Deweese  f^C.  J5,  Slocumh  with  them  J,  for 
plaintiff  in  error. 

D.  W,  Barker,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  original  action  brought  in  the  district  court 
of  Nuckolls  county,  by  Mary  McPherson  against  the  Be- 
publican Valley  B,  B.  Co.,  to  obtain  an  order  to  reinstate 
an  appeal,  which  had  been  dismissed  by  said  court.  A 
demurrer  to  the  petition  was  overruled  in  the  court  below 
and  the  appeal  reinstated.  The  railroad  company  brings 
the  cause  into  this  court  by  petition  in  error. 

The  petition  states  in  substance,  that  certain  real  estate, 
(describing  it),  of  Mary  McPherson  was  condemned  for 
right  of  way  by  the  plaintiff  on  the  7th  day  of  November, 
1879 ;  that  no  record  of  said  proceeding  was  kept  in  the 
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office  of  the  county  judge  of  said  county;  that  on  the: 
22nd  day  of  December,  1879,  and  at  various  other  times, 
said  Mary  McPherson  notified  said  judge  of  her  intention/ 
to  appeal  said  cause  to  the  district  court  of  said  county, 
and  she  tendered  to  him  the  fees  and  demanded  a  tran-^ 
script  of  said  proceedings  to  file  in  said  district  court, 
but  was  unable  to  obtain  the  same ;  that  on  various  pre- 
texts, which  are  set  out  in  the  petition,  the  county  judge 
neglected  and  refused  to  furnish  said  transcript  until 
more  than  sixty  days  had  elapsed  from  the  time  said  land 
was  condemned.  It  is  also  stated  "  that  as  soon  as  she 
possibly  could  procure  a  transcript  from  said  county 
judge  she  did  so,  and  handed  the  same  to  the  clerk  of  the 
district  court  of  said  Nuckolls  county,  and  that  she  has 
been  guilty  of  no  negligence  in  her  endeavor  to  perfect 
her  said  appeal  to  the  district  court ;  that  on  account  of 
the  refusal  of  said  coimty  judge  to  make  and  deliver  to 
her  the  said  transcript,  she  was  unable  to  file  the  same 
within  the  sixty  days  allowed  by  law,'*  etc. 

It  is  also  stated  that  at  the  May  term,  1881,  of  said 
court,  said  appeal  was  dismissed,  because  the  transcript 
was  not  filed  therein  within  sixty  days.  Two  affidavits 
are  also  filed  in  support  of  said  petition.  The  question 
to  be  determined  is,  did  the  district  court  err  in  reinstat- 
ing the  appeal?  The  petition  and  affidavits  show  dili- 
gence on  the  part  of  the  appellant,  and  that  she  made 
every  effort  to  perfect  the  appeal  within  the  time  limited 
by  statute,  but  was  prevented  by  the  negligence,  or  fail- 
ure to  perform  his  duty,  of  the  county  judge.  The  case 
therefore  falls  within  the  rule  laid  down  in  Dobson  v.  Dob- 
son,  7  Neb.,  296,  and  is  sufficient  to  entitle  the  party  to 
an  appeal. 

The  petition  ip  this  case  was  filed  as  in  the  commence- 
ment of  an  action.  This  was  unnecessary.  It  is  a  pro- 
ceeding in  the  same  court  to  reinstate  an  appeal  dismissed 
for  cause.  The  procedure  in  such  cases  should  be  by 
31 
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motion  to  reinstate  on  notice  to  the  adverse  party.  The 
motion  may  be  supported  or  opposed  by  affidavits  or 
other  evidence.  The  petition  in  this  case  however  being 
filed  in  the  same  cause,  in  the  same  court,  to  accomplish 
the  purpose  desired  by  a  motion,  will  be  considered  as  a 
motion,  and  the  court  did  not  err  in  sustaining  it  and  re- 
instating the  appeal.    The  judgment  of  the  district  court 

is  therefore  affirmed. 

JuDGMBirr  Affirmed. 


John  H.  Travis,  plaintiff  in  error,  v.  Alfred  S. 
Cooley,    defendant  in  error. 

Verdict  afiralnst  evidenoe.  Where  the  only  error  assigned  is 
that  the  verdict  is  not  sustained  by  the  evidence,  it  wiU  not  be 
set  aside,  unless  it  is  against  the  clear  preponderance  of  the 
testimony. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Brown,  Ryan  dh  Brown,  for  plaintiff  in  error. 

Burr  d  Marshall,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  to  recover  for  one-half  of  a  reaping 
machine.  It  is  alleged  in  the  petition  in  substance  that 
on  the  —  day  of  July,  1875,  the  defendant  herein  sold  to 
James  and  Thomas  Elliott  a  reaping  machine  for  the  sum 
of  150.00,  and  that  afterwards  Thomas  EUiott,  being 
desirous  of  engaging  in  a  different  business,  sold  one-half 
of  said  machine  back  again  to  the  defendant,  who  there- 
after, with  the  assent  of  James  Elliott,  sold  the  same  to 
the  plaintiff.  The  answer  consists  of  a  statement  that 
the  plaintiff  purchased  one-half  of  the  machine  in  ques- 
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tion  from  James  Elliott,  and  a  denial  of  all  the  other  alle- 
gations of  the  petition.  On  the  trial  of  the  cause  a  yer- 
diet  was  rendered  in  favor  of  Gooley.  The  defendant  be- 
low brings  the  cause  into  this  court  by  petition  in  error. 
The  only  error  relied  upon  is  that  the  verdict  is  not  sup- 
ported by  the  evidence.  It  is  an  established  rule  in  this 
court,  that  where  a  verdict  is  unsupi)orted  by  the  evi- 
dence, or  is  against  the  clear  and  decided  prepon- 
derance thereof,  it  will  be  set  aside.  But  a  mere  dif- 
ference of  opinion  between  the  court  and  jury  will  not 
justify  the  court  in  setting  a  verdict  aside.  The  verdict 
or  finding  must  be  clearly  wrong  to  justify  an  interference 
with  it,  and  when  the  court  merely  doubts  its  correctness 
it  will  not  be  disturbed.  In  this  case  it  is  admitted  that 
the  plaintiff  purchased  one-half  of  the  reaper,  but- it  is 
claimed  that  he  purchased  the  same  from  James  Elliott. 
The  only  question  in  issue  therefore  is,  from  whom  did  he 
purchase  ?  Upon  this  point  the  testimony  is  conflicting, 
but  the  weight  of  testimony  seems  to  sustain  the  verdict. 
There  is  certainly  no  preponderance  against  it.  There  is 
no  error  in  the  record,  and  the  judgment  must  be  af- 
firmed. 

Judgment  Affibmed. 


Aldana  Bubb,  plaintiff  in  erbob,  v.  Ellis  F.  Hameb, 
defendant  in  ebbob. 

I.  Fences :  common  law.  At  common  law,  i  f  one  of  t wo  adj  oin- 
ing  owners  build  a  fence  on  the  line  between  his  own  and  an 
adjoining  lot  without  an  agreement  that  it  shall  be  built  at  Joint 
Expense,  he  cannot  recover  from  the  latter  one  half  of  the  value 
of  the  fence,  even  if  he  Join  his  fence  to  such  division  fence. 

2»    :    STATUTE.    The  statute  in  relation  to  partition  fences 

and  the  mode  of  apportionment  and  procedure  is  exclusive. 
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Error  to  the  district  court  for  Lancaster  county.  Heard 
below  before  Pound,  J. 

J.  -R.  Webster,  for  plaintiff  in  error. 

Mason  d-  Whedon,  for  defendant  in  error. 

Maxwell,  J. 

A  demurrer  to  the  petition  in  this  case  was  sustained 
in  the  court  below  and  the  action  dismissed.  The  follow- 
ing is  a  copy  of  the  petition : 

Aldana  Burr,  plaintiff,  complaining  of  Ellis  P.  Hamer, 
defendant,  for  cause  of  action  says :  This  plaintiff  on 
and  prior  to  the  first  day  of  May,  A.  D.  1879,  was  in  oc- 
cupation and  was  the  owner  of  lot  88,  and  the  defendant, 
Ellis  P.  Hamer,  at  the  time  aforesaid  was  occupying  and 
claiming  to  be  owner  of  lot  87,  all  in  Little's  subdivision, 
of  the  west  half  of  the  southwest  quarter  of  section  34, 
intewnshiplOnorth,  of  i^nge  6  east  of  the  sixth  principal 
meridian  in  said  county  of  Lancaster ;  that  said  lands 
are  adjoining  contiguous  tracts ;  this  plaintiff,  prior  to 
the  date  aforesaid,  enclosed  her  said  lands,  and  in  doing 
so,  constructed  a  division  fence  on  the  line  between  said 
lots,  and  the  defendant,  on  or  about  the  date  aforesaid,  en- 
closed his  said  lands,  and  in  so  doing  connected  his  fences 
with  the  division  fence  constructed  by  this  plaintiff,  as 
aforesaid,  making  such  division  fence  serve  to  enclose  his 
adjoining  lands,  appropriating  and  using  such  fence  as 
a  division  line  fence ;  plaintiff  further  says  that  said  fence 
when  so  appropriated  was  of  the  value  of  f  71.00,  and  the 
defendant  by  such  appropriation  thereby  undertook  and 
agreed  and  became  liable  to  pay  this  plaintiff  for  one-half 
the  value  thereof  at  such  time,  to-wit :  the  sum  of  $35.50, 
yet  the  said  defendant,  though  often  requested,  has  not 
paid  this  plaintiff  said  sum  of  money,  or  any  part  there- 
of, but  is  indebted  to  plaintiff  in  said  sum,  and  inter- 
est from  the  said  first  day  of  May,  A.  D,  1879 ;  wherefore 
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plaintiff  prays  judgment  against  said  defendant  for  the 
Bum  of  $35.50,  and  interest  from  the  iBrst  day  of  May,  A. 
D.  1879. 

At  common  law  a  party  was  not  required  to  fence 
against  an  adjoining  close.  Kent  says :  "  In  connection 
with  this  subject  of  party  walls,  may  be  mentioned  the 
law  concerning  division  fences  between  the  owners  of  ad- 
joining lands,  These  interests  are  generally  the  object 
of  local  statute  regulations.  The  doctrine  is  that  at 
common  law  the  tenant  of  a  close  was  not  bound  to  fence 
against  an  adjoining  close,  unless  by  force  of  prescrip- 
tion ;  and  if  bound  by  prescription  to  fence  his  close,  he 
was  not  bound  to  fence  against  any  cattle  but  such  as 
were  rightfully  in  the  adjoining  close.  If  not  bound  at 
common  law  to  fence  his  land,  he  was  nevertheless  bound, 
at  his  peril,  to  keep  his  cattle  on  his  own  grounds,  and 
prevent  them  from  escaping.  The  legal  obligation  of  .the 
tenants  of  adjoining  lands  to  make  and  maintain  parti- 
tion fences,  where  no  prescription  exists,  and  no  agree- 
ment has  been  made,  rests  entirely  on  positive  provisions 
by  statute;  and  trespass  will  lie  against  the  owner  of 
cattle  entering  on  the  grounds  of  another,  though  there 
be  no  fence  to  obstruct  them,  unless  he  can  protect  him- 
self by  statute,  or  prescription,  or  agreement.  The  public 
have  no  rights,  even  in  the  public  highway,  but  a  right  of 
way  or  passage ;  and  if  cattle  be  placed  in  the  highway 
for  the  purpose  of  grazing,  and  escape  into  an  adjoining 
close,  the  owner  of  the  cattle,  unless  he  owns  the  soil  of 
that  part  of  the  highway  on  which  he  placed  his  cattle, 
cannot  avail  himself  of  the  insuflSciency  of  the  fences  in 
excuse  of  the  trespass,"  8  Kent  Com.,  438.  See  also 
Stafford  v.  Ingersol,  8  Hill,  88.  Hilton  v.  Ankesson,  27  L. 
T.  (N.  8.),519.  Rust  v.  Low,  6  Mass.,  90.  Minor  v.  De- 
iand,  18  Pick.,  266.     Thayer  v,  Arnold,  4  Met.,  589. 

Our  statute  provides  that  **  when  two  or  more  persons 
;8hall  have  lands  adjoining,  each  of  them  shall  make  and 
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maintain  a  just  proportion  of  the  diviaion  fence  between 
them,  except  the  owner  of  the  adjoining  lands  shall  choose 
to  let  his  lands  lie  open.  When  any  person  shall  have 
chosen  to  let  his  lands  lie  open,  if  he  shall  afterwards 
enclose  the  same,  or  if  the  owner  of  lands  adjoining  up- 
on the  enclosure  of  another,  shall  enclose  the  same  upon 
the  enclosure  of  another,  he  shall  pay  to  the  owner  of  the 
adjoining  lands  a  just  proportion  of  the  value,  at  the 
time,  of  any  division  fence  that  shall  have  been  made  by 
such  adjoining  owner,  or  he  shall  immediately  build  his 
proportion  of  such  division  fence."  "  The  value  of  such 
fence,  and  the  proportion  thereof,  to  be  paid  to  such  per- 
son, and  the  proportion  of  the  division  fence  to  be  made 
and  maintained  by  him  in  case  of  his  enclosing  his  land, 
shall  be  determined  by  any  two  fence  viewers  of  the  pre- 
cinct in  the  county."  "  If  disputes  arise  between  the 
owners  of  adjoining  lands,  concerning  the  proportion  of 
the  fence  to  be  made  or  maintained  by  either  of  them, 
such  disputes  shall  be  settled  by  the  fence  viewers  of  the 
county ;  and  in  such  case  it  shall  be  the  duty  of  the  fence 
viewers  to  distinctly  mark  and  define  the  proportion  of 
the  fence  to  be  made  or  maintained  by  each." 

"  When  any  of  the  above  mentioned  matters  shall  be 
submitted  to  fence  viewers,  each  party  shall  choose  one, 
and  if  either  neglect,  after  eight  days  notice,  to  make  such 
choice,  the  other  party  may  select  both."  "The  two 
fence  viewers  so  chosen,  shall  examine  the  premises,  and 
hear  the  allegations  of  the  parties ;  in  case  of  their  dis- 
agreement, they  shall  select  another  fence  viewer  to  act 
with  them,  and  the  decision  of  any  two  of  them  shall  be 
final  upon  the  parties  to  such  disputes,  and  upon  all  par- 
ties holding  under  them." 

**  The  decision  of  the  fence  viewers  shall  be  reduced  to 
writing,  shall  contain  a  description  of  the  fence,  and  of 
the  proportion  to  be  maintained  by  each,  and  their  de- 
cision upon  any  of  the  points  in  dispute  between  the  par- 
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ties,  Bubmitted  to  them  as  aforesaid,  and  shall  be  forth- 
with filed  in  the  office  of  the  county  clerk." 

"  If  any  person  who  is  liable  to  contribute  to  the 
erection  or  reparation  of  a  division  fence,  shall  neglect 
or  refuse,  for  the  period  'of  four  weeks  after  notice  in 
writing  to  dp  so,  to  make  and  maintain  his  proportion  of 
such  fence,  the  party  injured  may  make  or  repair  the 
same  at  the  expense  of  the  party  so  neglecting  or  refus- 
ing, to  be  recovered  from  him  with  cost  of  suit ;  and  the 
party  so  neglecting  or  ref asing,  after  notice  in  writing,, 
shall  be  liable  to  the  party  injured  for  all  damages  which 
thereby  accrue,  to  be  determined  by  any  two  fence  view- 
ers selected  as  above  provided,  and  the  fence  viewers  shall 
reduce  their  appraisement  of  damage  to  writing  and  sign 
the  same,"  etc.    Comp.  St.,  47-6. 

The  statute  makes  justices  of  the  peace  fence  viewers 
of  their  respective  counties,  and  they  are  expecJted  to  go 
upon  the  premises  where  the  fence  in  dispute  has  been  or 
is  to  be  erected,  and  there,  in  the  presence  of  the  parties 
or  after  notice  to  them,  upon  actual  view,  determine  the 
matter  submitted  to  them.  The  statute  also  authorizes 
them  to  issue  subpoenas  for,  and  examine  witnesses,  in 
order  that  they  may  make  a  correct  determination.  As 
the  whole  proceeding  is  statutory  the  mode  of  procedure 
therein  provided  must  be  followed.  This  requires  the  fence 
viewers,  where  the  parties  are  unable  to  agree,  to  appor- 
tion to  each  the  portion  of  fence  to  be  made  and  main- 
tained by  him.  When  this  is  done,  each  party  will  own 
and  have  charge  of  a  specific  portion  of  the  fence,  and 
must  keep  the  same  in  repair,  and  if  he  fail  to  do  so  the 
law  provides  a  remedy.  But  as  at  common  law  a  land 
owner  could  not  be  compelled  to  build  a  partition  fence,, 
a  party,  therefore,  by  the  erection  of  such  fence  acquires 
no  right  of  action  for  contribution  from  the  owner  of 
lands  adjoining.  Neither  is  there  any  allegation  in  the 
petition  that  would  sustain  an  action  of  trespass. 
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The  allegations  of  the  petition  are  that  *'  the  plaintiff, 
prior  to  the  date  aforesaid,  enclosed  her  said  lands,  and 
in  so  doing  constructed  a  division  fence  on  the  line  be- 
tween said  lots,  and  defendant,  on  or  about  the  date 
aforesaid,  enclosed  his  said  lands,  and  in  so  doing  con- 
nected his  fences  with  the  division  fence  constructed  by 
this  plaintiff,"  etc.  There  is  no  allegation  that  the  de- 
fendant entered  upon  the  plaintiff's  premises  or  injured 
her  property.  An  action  for  damages  in  a  case  of  this 
kind  settles  nothing.  Even  if  it  could  be  maintained,  it 
still  leaves  the  question  undetermined  as  to  the  owner- 
ship of  any  particular  portion  of  the  fence,  and  this 
leaves  room  for  future  disagreement  and  litigation.  As 
a  remedy  to  these  evils  and  to  secure  to  every  one  his 
rights,  the  law  of  this  and  a  number  of  other  states,  has 
provided  a  plain,  simple,  adequate  remedy  by  providing 
for  fence  viewers.  And  this  being  the  mode  provided  by 
the  statute  it  is  exclusive.  Wilson  v.  Bumsteady  ante  page 
1.  No  complaint  has  yet  been  made  as  to  their  action 
and  it  will  be  time  enough  to  consider  that  question  when 
it  arises. 

The  writer  will  be  pardoned  for  saying  that  he  prepared 
and  introduced  the  bill  in  relation  to  partition  fences 
passed  by  the  legislature  of  1859-60— the  present  law. 
The  object  being  to  cure  the  defect  in  the  common  law 
apparent  in  this  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  Affibmei). 


Patrick  J.  Grant,  plaintiff  in  error,  v.  Alonzo  D. 
Marshall,  defendant  in  error. 

Forcible  entry  and  detention.  In  an  action  of  forcible  entry  and 
detention  the  notice  to  quit,  and  complaint,  must  particularly 
describe  t)ie  premises,  for  the  possession  of  which  the  action  is 
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brought ;  but  if  they  fail  to  do  so,  and  the  descriptiou  given  in- 
clude the  premises  in  controversy,  and  no  objection  is  made  to 
the  form  of  either  in  the  trial  court,  it  will  be  waived. 

Beheabing  of  case,  11  Neb.,  265. 
Crooker  d:  Chapin,  for  plaintiff  in  error. 
A.  J.  Sawyer,. ioT  defendant  in  error. 
Maxwell,  J. 

An  opinion  aflirming  the  judgment  of  the  court  below, 
in  this  case,  is  reported  in  11  Neb.,  265.  Afterwards,  on 
the  motion  of  the  plaintiflf's  attorneys,  a  rehearing  was 
granted,  and  the  case  has  been  very  carefully  and  critic- 
ally examined. 

The  action  is  for  the  forcible  detention  of  certain  prem- 
ises, after  the  expiration  of  the  lease,  and  the  principal 
ground  of  objection  is  that  neither  the  complaint  nor  the 
notice  to  quit  specifically  described  the  premises  in  con- 
troversy. The  complaint  is  to  recover  lot  15,  in  block  42, 
in  the  city  of  Lincoln,  and  the  notice  to  quit  is  in  the 
same  form.  It  is  claimed  on  behalf  of  the  plaintiff  in 
error,  that  he  was  in  possession  of  only  a  small  portion 
of  the  premises,  to-wit :  a  small  room  in  the  basement. 
No  defense  of  that  kind  was  interposed  before  the  justice, 
nor  was  there  any  objection  made  to  the  introduction  of 
the  notice  to  quit  on  the  trial.  The  complaint  and  the 
notice  to  quit  must  particularly  describe  the  premises, 
the  possession  of  which  is  sought  to  be  recovered,  as 
otherwise,  in  case  of  a  judgment  for  the  plaintiff,  the  oflSi- 
cer  with  a  writ  of  restitution  would  have  nothing  to  guide 
him  in  the  performance  of  his  duty.  Besides,  the  de- 
fendant might  be  charged  with  detention  of  premises  not 
in  his  possession  and  made  liable  for  the  rent  of  the  same, 
unless  a  particular  description  of  the  premises  is  given. 
And  where  objection  is  made  on  that  ground,  there  must 
be  a  particular  description  in  every  case,  to  entitle  the 
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plaintiff  to  recover.  But  where  the  complaint  and  notice 
to  quit  include  the  premises  in  controversy,  and  also  in- 
clude premises  not  in  the  possession  of  the  defendant,  the 
objection  must  be  made  in  some  way  before  the  trial 
court,  and  cannot  be  made  for  the  first  time  in  this  court 
No  action  can  be  maintained  under  our  statute  until  after  ^ 
the  notice  to  quit  has  been  given.  If  the  notice  in- 
cludes the  premises  in  controversy,  but  does  not  specific- 
ally* describe  them,  objection  must  be  made  on  that 
ground,  otherwise  it  is  waived.  Bo  of  the  other  objec- 
tions ;  they  were  not  brought  to  the  attention  of  the  trial 
court,  and  therefore  cannot  be  considered  here.  No  judg- 
ment is  sought  against  the  plaintiff  for  rent,  so  that  he 
loses  nothing  on  that  ground  from  the  form  of  the  action. 
It  is  perhaps  but  justice  to  say,  that  the  attorneys  for  the 
plaintiff  in  error  do  not  appear  to  have  managed  the  case 
before  the  justice. 

There  is  no  error  in  the  record  that  can  be  considered 
by  this  court,  and  the  judgment  is  affirmed. 

Judgment  Affibmed. 


Alexander  H.  Hickey,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

Criminal  Law :  jurors.  One  H.  was  convicted  of  manslaughter 
and  sentenced  to  imprisonment  in  the  penitentiary.  On  the 
liearing  of  the  motion  for  a  new  trial  certain  affidavits  were  filed, 
tending  to  show  that  one  of  the  Jurors  that  tried  the  case  was  not 
a  resident  of  the  county.  Held,  That  the  failure  to  interrogate 
the  Juror  in  his  examination  on  his  voir  dire,  as  to  his  resi- 
dence, was  a  waiver  of  that  objection. 

Error  to  the  district  court  for  Otoe  county.    Tried 
below  before  Pound,  J. 

J,  L.  Mitchell  and  Stevenson  d  Murfin^  for  plaintiff  in 
error. 
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C.  J.  DUworth,  AUomey  General,  J.  C.  Watson,  Dts- 
ttict  Attorney,  and  Herbert  R.  JVodehouse,  for  the  State. 

Maxwell,  J. 

The  plaintiff  was  convicted  of  manslaughter,  at  the  De- 
cember, 1881,  term  of  the  district  court  of  Otoe  county, 
and  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  six  years.  He  now  prosecutes  a  writ  of  error 
to  this  court. 

The  principal  error  relied  upon  is,  that  "  one  of  the 
jurors,  Samuel  Morse,  to  whom  and  before  whom  the 
said  cause  was  tried,  was  not  a  competent  juror,  and  was 
not  a  qualified  voter  in  said  county  of  Otoe."  It  appears 
from  the  record  that  Morse  was  called  as  a  talesman  and 
was  examined  on  his  voir  dire.  The  following  is  the 
record  of  his  examination: 

Q.  1 :    Did  you  ever  hear  of  the  cause  ? 

A.  I  was  out  about  17  miles ;  I  heard  about  the  case, 
and  never  made  any  inquiries  about  it. 

Q.  2 :  Ever  form  or  express  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant? 

A.    No,  sir. 

Q.  3 :    Where  do  you  reside  ? 

A.    About  9  miles  oflf in  Cass  county in 

Otoe  county. 

Q.  4 :    You  are  a  resident  of  this  county? 

A.    Yes,  sir. 

Q.  5:  (By  Mitchell.)  You  have  not  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused ? 

A,    No,  sir. 

Q.  6:  (By  Mitchell.)  You  think  you  could  give  him 
a  fair  and  impartial  trial  ? 

A.    Yes,  sir. 

A  number  of  affidavits  were  filed  in  support  of  the  mo- 
tion for  a  new  trial,  tending  to  show  that  the  juror  in 
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question  was  not  a  resident  of  that  ^sounty.  The  evidence 
upon  that  point  is  pretty  evenly  balanced,  and  there  is 
certainly  a  failure  on  the  part  of  the  plaintiff  to  establish 
clearly  the  fact  of  non-residence  of  the  juror  in  question. 
But  suppose  the  proof  showed  conclusively  that  Morse 
was  a  non-resident  of  Otoe  county,  at  the  time  of  the 
irial,  would  that  fact  alone  invalidate  the  verdict  ? 

The  precise  question  here  involved  was  before  this 
court  in  the  case  of  Wilcox  v.  Saiinders,  4  Neb.,  581,  In 
that  case  the  defendant,  after  the  trial,  filed  an  affi- 
davit setting  forth  that  since  the  trial  he  had  discov- 
ered that  one  of  the  jurors  in  the  case  had  not  been  a 
resident  long  enough  to  become  an  elector.  The  court 
say,  quoting  the  language  used  in  the  case  of  Rockwell  v. 
Elderkin,  19  Wis.,  868 :  "  If  the  objection  had  been  taken 
before  the  trial,  by  way  of  challenge,  it  would  have  pre- 
vailed upon  strictly  technical  grounds,  but  after  the  trial 
it  was  too  late.  It  is  an  objection  that  does  not  affect  the 
impartiality  or  intelligence  of  the  juror,  and  furnishes  no 
presumption  against  the  justice  of  the  verdict." 

In  the  case  of  Eastman  r.  Wight,  4  Ohio  State,  157, 
after  a  trial,  the  party  defeated,  in  support  of  his  motion 
for  a  new  trial,  filed  the  affidavit  of  one  Pulton,  who 
stated  that  he  was  called  by  the  sheriff  to  fill  the  panel 
of  the  regular  jury  that  he  was  not,  when  the  trial  was 
had,  nor  was  he  when  the  affidavit  was  made,  an  elector 
of  Ohio;  that  for  the  (then)  last  three  years  or  there- 
abouts, he  had  been  a  resident  of  Indiana,  until  about  sii 
months  before  the  time  of  making  the  affidavit,  when  he 
removed  to  Ohio ;  and  that  he  was  a  citizen  and  elector 
of  Indiana  until  October,  1858 ;  (the  affidavit  was  dated 
April  18,  1854.)  The  defendant  in  that  case  also  filed  an 
affidavit,  in  which  he  stated  that  he  did  not  know  that 
Fulton  was  an  incompetent  juror  at  the  time  of  the  trial, 
etc.  The  court  say  (page  161):  "It  is  certainly  clear 
that  all  jurors  must  have  the  qualifications  of  electors; 
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and  if  one  not  having  such  qualifications  is  retained  upon 
the  panel  without  the  knowledge  of  the  party  or  his  coun- 
sel, and  after  reasonable  diligence  used  to  ascertain  that 
fact,  when  the  jury  is  impanelled,  a  new  trial  should  for 
that  cause  be  granted.  But  it  is  equally  clear  that  the 
proper  time  to  take  the  objection  is  at  the  impanelling 
of  the  jury ;  and  it  must  be  taken  to  have  been  waived, 
unless  the  party  is  able  to  show  to  the  court,  upon  the 
hearing  of  the  motion,  that  with  the  exercfce  of  diligence 
he  could  not  have  taken  the  exception  at  the  proper  time. 
This  is  indispensable  to  prevent  constant  mistrials,  and 
to  protect  the  rights  of  the  adverse  party ;  otherwise  the 
party  taking  the  exception  might  lie  by  and  take  the 
chances  of  a  verdict  in  his  favor,  and  if  given  adversely 
be  entitled  to  a  new  trial  as  a  matter  of  course."  Such 
in  our  view  is  a  correct  statement  of  the  law.  The  per- 
son called  as  juror  is  sworn  to  answer  questions  touching 
his  competency  as  a  juror. 

The  object  of  the  examination  is  to  ascertain  whether 
the  person  then  being  examined  is  a  suitable  person  to 
sit  as  a  juror  in  that  case.  In  other  words,  whether  he 
possesses  the  necessary  qualifications,  and  is  indifferent 
between  the  parties.  A  party  cannot  neglect  to  question 
a  juror  as  to  his  qualifications  and  afterwards  allege  his 
own  neglect  as  ground  for  relief.  But  the  attorneys  for 
the  plaintiff  claim  that  the  rule  laid  down  in  Wilcox  v, 
Saunders,  although  applicable  to  civil  actions,  does  not 
apply  to  criminal  cases.  The  reason  of  the  rule  certainly 
is  the  same  in  criminal  as  well  as  in  civil  cases. 

In  the  case  of  Parks  v.  The  State,  4  Ohio  State,  230, 
where  the  accused  was  found  guilty  of  murder  in  the  first 
degree,  the  court  say :  "  The  defendant  was  bound  to 
avail  himself  df  every  objection  to  the  jurors,  known  at 
the  time  of  impanelling  the  jury ;  and  he  could  not  be  al- 
lowed to  reserve  an  objection  of  this  kind  (the  juror  had 
expressed  an  opinion  that  the  accused  was  guilty)  to  a 
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juror  until  after  verdict  against  him,  anci  then  make  it  a 
ground  for  a  new  trial." 

In  the  case  of  Beck  v.  The  State,  20  Ohio  St.,  228,  fieck 
was  found  guilty  of  arson  and  sentenced  to  the  penitenti- 
ary. One  Hickey,  who  had  been  a  member  of  the  grand 
jury  that  found  the  indictment,  was  called  as  a  talesman 
and  served  as  a  juror  upon  the  trial,  but  no  inquiry 
seems  to  have  been  made  of  him  in  regard  to  that  mat- 
ter. The  court  say :  "  The  court  below  was  justified  in 
regarding  the  failure  to  interrogate  the  juror,  or  to  make 
inquiry  into  the  subject  matter  of  this  cause  for  chal- 
lenge before  the  jury  Vas  sworn,  as  a  waiver  of  the  same." 
See  also  Croy  v.  State,  82  Ind.,  884.  King  v.  SuUon,  8B. 
&  C,  417.  State  v.  Quarrel,  2  Bay,  150.  Kingan  i\  StaU, 
46  Ind.,  182.  Bradford  t?.  State,  15  Ind.,  847.  We  have 
carefully  examined  the  case  of  Hill  v.  The  People,  16 
Mich.,  851,  and  while  we  entertain  great  respect  for  that 
able  court,  we  are  unable  to  give  our  assent  to  the  con- 
clusion reached  in  that  case.  We  adhere  to  the  rule  laid 
down  in  Wilcox  v.  Saunders,  and  it  is  equally  as  applic- 
able in  a  criminal  as  in  a  civil  case.  When  the  objection 
is  known  before  the  juror  is  sworn,  a  failure  to  challenge 
for  that  cause  is  a  waiver;  and  the  same  rule  obtains 
where  the  objection  could  have  been  ascertained  by 
proper  inquiry  before  the  juror  was  sworn. 

There  is  no  error  in  the  record,  and  the  judgment  ia 

afiSrmed. 

JuDaHBNT  Affirmed. 


Grove  N.  FALifEB,  appellee,  v.  Samuel  Wendbom  bt  al., 

APPELLANTS. 

Mortfiracre :    misdescription  of  propektt.     A  mistake  ia  the 
description  of  property  mortgaged  may  be  corrected,  and  a  de- 
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eree  of  foreclosure  eutered  in  the  same  action.    Certain  allega- 
tions as  to  mistake  held  sufficient  to  sustain  the  Judgment. 

Appeal  from  the  district  court  of  Saline  county.  Tried 
below  before  Weaver,  J. 

Af.  B,  C.True,  and  F.  Doezel,  for  appellants,  cited  Afc- 
CleUan  v.  Sanford,  26  Wis.,  696.  Glass  v.  Hulburt,  102 
Mass.,  24.  OiUespie  v.  Moon,  2  Johns.  Gh.,686.  Graves 
n.  Ins.  Co.,  2  Cranch,  419. 

Hastings  d  McGinHe,  for  appellee. 

Maxwell,  J. 

On  the  20th  day  of  July,  1880,  Samuel  Windrom  and 
Nettie  E.  Windrom  executed  two  notes,  each  for  the  sum 
of  $600.00,  payable  to  Thomas  B.  Parker,  or  order,  and 
due  in  one  year,  with  interest  at  8  i>er  cent.  To  secure  the 
payment  of  these  notes  the  Windroms  executed  a  mort- 
gage upon  lots  1414, 1416, 1416,  809  and  810,  in  the  town 
ot  Dorchester,  in  Saline  county.  On  the  24th  day  of 
August,  1881,  a  petition  was  filed  by  Grove  N.  Palmer  in 
the  district  court  of  Saline  county  to  foreclose  the  mort- 
gage. It  is  alleged  in  the  petition  that  the  plaintiff  purchas- 
ed said  notes  and  mortgage  before  they  became  due ;  that 
the  entire  amount  of  said  notes,  except  the  sum  of  $100.00, 
is  due  and  unpaid.  It  is  also  alleged  that  there  is  an 
error  oir  ''mistake  of  all  parties  thereto  in  the  description 
of  the  property  sought  and  intended  to  be  conveyed  there- 
by, and  at  the  time  of  making  and  acknowledgment  of 
said  mortgage  deed,  it  was  supposed,  agreed,  and  under- 
stood by  all^the  parties  to  the  said  mortgage  deed  that  the 
premises  thereby  conveyed  were  the  premises  really  known 
and  described  upon  the  recorded  plat  of  said  town  of 
Dorchester,  as  lots  numbered  respectively  1206,  1206, 
and  1207,''  etc.  It  is  also  alleged  that  Adam  N.  Schuster, 
and  others  who  are  made  defendants,  "claim  some  inter- 
est in  and  to  said  premises  by  virtue  of  a  writ  of  attach- 
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ment  levied  thereon  in  a  certain  action  against  said  Samuel 
Windrom  and  Thomas  B,  Parker,  now  pending  in  this 
court,  but  the  interest  and  lien  of  said  defendants,  if  any 
they  have,  are  subsequent  and  subject  to  that  of  the 
plaintiflFs,"  etc. 

To  this  petition,  Schuster  and  the  other  plaintiffs  in 
the  suit  in  attachment,  filed  an  answer,  in  which  they 
allege  "  that  on  the  18th  day  of  June,  1881,  they  began 
an  action  against  said  defendants,  Samuel  Windrom  and 
Thomas  B.  Parker,  to  recover  the  sum  of  $420.35,  and 
that  an  order  of  attachment  issued  in  said  action  and  was 
levied  upon  the  lots  described  in  the  plaintiff's  petition, 
and  that  said  attachment  is  still  in  full  force  and  undis- 
solved," etc.  There  is  also  a  denial  of  a  mistake  in  the 
plaintiff^s  mortgage,  and  a  claim  that  the  lots  in  dispute 
should  be  subjected  to  Hhe  payment  of  the  judgment  in 
the  attachment. 

On  the  hearing  the  court  found  "  from  the  petition  and 
evidence  herein,  that  there  has  been  an  error  inadvert- 
ently made  in  the  mortgage  deed  as  described  in  the 
plaintiff's  petition,  and  thereupon,  there  appearing  no 
good  reason  why  an  order  correcting  said  error  should 
not  be  made,  the  same  is  hereby  allowed  and  the  said 
mortgage  is  hereby  corrected  to  read  as  follows,  viz :  lots 
numbered  1206, 1206,  1207,"  etc. 

None  of  the  testimony  is  preserved  in  the  record,  and 
the  only  question  before  the  court  is,  did  the  district  court 
have  authority,  under  the  allegations  in  the  petition  and 
answer,  to  correct  the  mortgage?  We  think  it  had. 
Where  there  is  an  agreement  to  convey  by  certain  boun- 
daries, but  the  conveyance  does  not  cover  the  entire 
premises,  or  conveys  land  not  intended  to  be  conveyed,  it^ 
will  be  reformed  according  to  the  actual  agreement,  even 
in  favor  of  an  assignee.  Bently  v.  Smith,  2  Keyes,  348. 
Moaks  Note  to  Clark's  Gh.,  42.  And  the  same  rule  ap- 
plies to  mortgages. 
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The  appellants  object  to  the  petition  because  it  fails  to 

set  forth  what  interest  of  the  appellants  is  sought  to  be 

subjected,  and  the  time  when  the  appellants  acquired 

their  interest.    The  petition  is  very  far  from  being  free 

from  objection,  as  it  lacks  clearness  and  directness  in  its 

statements,  both  as  to  the  mistake  and  the  interest  of  the 

appellants,  but  there  is  sufficient  stated  therein  under 

the  liberal  rules  of  pleading  established  by  the  code  to 

sustain  a  judgment.    The  judgment  of  the  district  court 

is  afi&rmed. 

Judgment  Affirmed. 


Keith  Brothers,  plaintiffs  in  error,  v.  Christopher  B.         ^  ^  Sg 
Heffelfinger,  defendant  in  error. 

1.  Sale:  bona  fide  purchase.  One  H.,  through  an  agent,  pur- 
chased a  stock  of  goods  from  A.  for  their  fuU  value,  in  satisfac- 
tion of  a  debt  owing  fVom  A.  to  H.,  and  the  payment  of  certain 
other  debts,  which  H.  assumed,  there  being  still  other  debts  of 
which  H.  had  notice.  In  a  contest  with  a  subsequent  attaching 
creditor,  held,  that  a  verdict  that  H.  was  a  bona  fide  purchaser 
would  not  be  disturbed. 

2.  Practice :  service  op  process  by  coroner.  A  coroner  may 
lawftilly  serve  a  writ  of  replevin,  where  the  sheriff  is  a  party  to 
the  action. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Gaslin,  J. 

Batty  it  Ragan,  for  plaintiffs  in  error. 

R.  H.  MiUs  and  James  Laird,  for  defendant  in  error. 

Maxwell,  J. 

It  appears  from  the  record,  that  on  the  18th.  day  of 
January,  1881,  one  A.  C.  Wier,  traveling  agent  for  the 
North  Star  Boot  and  Shoe  Manufacturing  Company  of 
32 
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Minneapolis,  purchased  the  goods  in  question  from  A. 
Andrus,  of  Hastings,  for  his  principal,  for  the  sum  of 
$3,100.00.  Of  this  sum  about  $2,600.00  or  $2,700.00  was 
a  debt  due  the  Boot  and  Shoe  Co ;  about  $300.00  a  debt 
owing  by  Andrus  at  a  bank ;  and  an  account  due  one 
McKnight.  Andrus  at  this  time  was  owing  about 
$2,000.00,  beside  the  above  named  debts,  of  which  Wier 
at  the  time  of  the  purchase  had  notice.  Wier  took  pos- 
session of  the  goods  in  the  name  of  his  principal  on  the 
14th  of  January,  1881.  On  the  17th  of  that  month  Keith 
Brothers  commenced  an  action  by  attachment  against 
Andrus,  and  caused  the  goods  in  controversy  to  be  at- 
tached. On  the  same  day  the  defendant  herein  com- 
menced an  action  in  replevin,  and  took  the  goods  from  the 
possession  of  the  sheriff.  The  plaintiffs  were  substituted 
in  the  action  for  the  sheriff.  The  Boot  and  Shoe  Co. 
seems  to  consist  of  the  defendant.  On  the  trial  of  the 
cause  in  the  court  below  judgment  was  rendered  in  favor 
of  the  defendant  herein.  The  plaintiffs  bring  the  cause 
into  this  court  by  petition  in  error.  The  errors  assigned 
are,  in  substance,  that  the  verdict  ifi  against  the  weight 
of  evidence,  and  that  the  coroner  had  no  authority  to 
serve  the  writ  of  replevin. 

I.  As  to  the  first  objection,  it  is  sufficient  to  say  that 
the  testimony  shows  conclusively  that  Wier  purchased  the 
goods  for  the  defendant  and  paid  their  full  value.  Fraud 
as  to  the  other  creditors  is  pleaded  in  the  answer,  but  there 
is  no  proof  whatever  to  sustain  it ;  nor  is  there  any  proofs 
except  by  inference,  to  show  that  the  plaintiffs  were  cred- 
itors of  Andrus;  nor  what  amount  was  claimed  under 
the  attachment.  The  testimony  clearly  establishes  the 
right  of  the  defendant  in  error  as  against  the  plaintiffs 
to  the  goods  in  question,  and  there  is  no  error  in  that 
regard. 

II.  Section  3  of  Chap.  VIII.  of  the  Bevised  Statutes  of 
1866,  which  was  in  force  when  this  action  was  commenced, 
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provided  that :  "  Every  coroner  shall  serve  and  execute 
process  of  every  kind,  and  perform  all  other  duties  of  the 
sheriff,  when  the  sheriff'  shall  be  a  party  to  the  case,  or 
whenever  affidavit  shall  be  made  and  filed  as  provided 
in  the  succeeding  section,  and  in  all  such  cases  he  shall 
exercise  the  same  powers,  and  proceed  in  the  same  man- 
ner, as  prescribed  for  the  sheriff  in  the  performance  of 
similar  duties."  The  coroner  may  lawfully  serve  a  writ 
of  replevin  whenever  the  sheriff  is  a  party  to  the  action. 
There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Judgment  Affirmed. 


Thomas  H.  Harrison,  plaintiff  in  error,  v.  The  Union 
National  Bank  of  Lewisburg,  Pennsylvania,  defend- 
ant IN  error. 

Ijimltation  of  Actions.  In  May,  1872,  one  H.,  a  resident  of  Wis- 
consin, made  hin  promissory  note  due  in  six  months  and  pay- 
able in  that  state,  luid  therearier  continued  to  reside  there  until' 
October,  1875,  when  lie  removed  to  this  state.  An  action  was 
commenced  on  the  note  in  this  state  in  January,  1878,  to  which 
thestatuteof  limitations  was  pleaded  as  a  defense.  Held,  1st: 
That  the  statute  of  this  state  did  not  commence  to  run.  until  H. 
had  come  into  the  state.  2nd :  That  as  the  statute  of  Wisconsin 
had  not  barred  the  claim  before  II.  removed  from  that  state,  the 
court  could  not  add  the  time  of  his  residence  there,  after  the 
note  became  due,  to  the  time  of  his  residence  in  this  state,  be- 
fore the  commencement  of  the  action,  to  create  the  bar  of  the 
statute. 

Error  to  the  district  court  for  Gage  county.    Tried 
below  before  Weaver,  J. 

Colby  d'  Hazlett,  and  Cha/rles  O.  Bates,  for  plaintiff  in 
error. 
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The  note  being  barred  on  its  face,  burden  of  proof  ia 
upon  the  plaintiff  to  show  the  specific  exceptions,  which 
he  alleges  in  his  petition,  in  order  to  take  the  case  out  of 
the  statute.  Funk  v.  McVay,  21  La.  Ann.,  192, 267,  278, 
276,  and  501.  Prigman  v.  East  Term.  R.  R.  Co.,  1  Lea, 
(Tenn.),  204.    Spurger  v.  Hardy y  4  Mo.  App.,  673 

The  plaintiff  simply  proved  that  the  defendant  resided 
in  Wisconsin  when  the  cause  of  action  accrued,  and  did 
not  commence  to  reside  in  Nebraska  until  1875.  This  is 
not  sufficient  to  take  the  case  out  of  the  statute.  Angell 
on  Limitations,  section  208.  Hoggettv.  Emerson^  8£an., 
262.  Fawv,  Roherdeau,  8  Cranch,,  174.  Palmer  v.  Shaw^ 
16  Cal.,  95.  Plaintiff  should  have  proven,  not  only  that 
the  defendant  was  oyt  of  the  state  at  the  time  the  cause 
of  action  accrued,  but  also  that  he  did  not  come  into  the 
state  so  that  service  of  process  could  have  been  had  upon 
him,  and  the  debtor  thereby  enabled  to  reduce  his  claim 
to  a  personal  judgment,  until  within  five  years  prior  to 
the  commencement  of  the  action.  A  construction  of  this 
exception  of  the  statute  can  only  be  such  an  absence 
from  the  state  as  entirely  suspends  the  power  of  the 
plaintiff  to  commence  his  action.  7  Waits'  Actions  and 
Defenses,  278.  BlodgeU  v.  Utley,  4  Neb.,  29.  Sage  r. 
Hawley,  16  Conn,,  105.  Randall  v,  Wilkins,  4  Denio, 
579. 

c7.  H.  Broody  and  A .  Hardy,  for  defendant  in  error,  cit^ 
Blodgett  v.  Utley,  4  Neb.,  25.  Seymowr  v.  Street,  5  Neb,, 
85,    Edgerton  v,  Wachter,  9  Neb.,  500. 

Maxwell,  J. 

This  is  an  action  upon  a  promissory  note,  of  which  the 
following  is  a  copy : 

"  $759.81.  Janbsvillb,  Wis.,  May  8th,  1872. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of 
James  S.  Marsh  &  Co.,  at  the  First  National  Bank  ci 
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Janesville,  Wis.,  seven  hundred  and  fifty-nine  dollars  and 
eighty-one  cents,  value  received,  with  interest  at  the  rate 
of  ten  per  cent,  from  date,  until  paid. 

T.  H.  Habrieon." 

After  the  note  became  due,  it  was  transferred  to  the 
defendaijt  in  error,  who  brought  an  action  thereon 
against  the  maker  in  the  district  court  of  Gage  county,  in 
January,  1878.    The  defense  is  the  statute  of  limitations. 

Sec.  20,  of  the  code  of  civil  procedure,  provides  that : 
**  If,  when  a  cause  of  action  accrues  against  a  person  he 
be  out  of  the  state,  or  shall  have  absconded  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  come  into  the 
state,  or  while  he  is  absconded  or  concealed ;  and  if  after 
ihe  cause  of  action  accrues,  he  depart  from  the  state,  or 
abscond  or  conceal  himself,  the  time  of  his  absence  or  con- 
cealment shall  not  be  computed  as  any  part  of  the  period 
within  which  the  action  must  be  brought." 

The  testimoi^  shows  that  Harrison,  at  the  time  of 
making  the  note  in  question,  was  a  resident  of  the  state 
of  Wisconsin ;  and  that  he  continued  to  reside  there  until 
October,  1875,  when  he  removed  to  this  state.  There^is 
no  allegation  in  the  answer,  nor  any  testimony  tending 
to  show,  that  the  statute  of  Wisconsin  had  run  against  the 
claim  at  the  time  Mr.  Harrison  left  that  state.  That 
being  the  case,  the  question  is  to  be  determined  by  our 
statute,  which  gives  five  years  in  which  to  bring  an  action 
upon  a  promissory  note. 

We  know  of  no  rule  that  would  permit  us  to  add  the 
time  during  which  the  maker  of  the  note  continued  to 
reside  in  Wisconsin  after  it  became  due,  to  the  time  that 
he  has  resided  in  this  state,  and  thereby  create  the  bar  of 
the  statute.  Unless  his  residence  in  that  state  was  con- 
tinued for  a  suflScient  length  of  time  to  constitute  a  bar, 
it  is  no  defense  in  an  action  brought  on  the  instrument 
in  this  statte.    And  in  an  action  on  a  promissory  note  the 
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statute  only  commences  to  run  from  the  time  that  an 
action  could  be  commenced  thereon,  and  service  had  on 
the  defendant. 

The  statute  of  limitations  is  therefore  no  defense  in 
this  case,  and  the  judgment  must  be  affirmed. 

Judgment  Affirmed. 


John  E.  Smith,  assignee  of  H.  P.  Webb  &  Co.,  plaintiff 
IN  ERROR,  V.  John  L.  Hobi.eman,  et  al.,  defendants  in 

ERROR. 

Promissory  Noto :  paymknt  in  wheat.  AVhere,  in  an  iiction 
n])()n  Ji  promissory  nolo,  tlio  answer  admitted  the  execution  of 
the  note,  but  alleged  that  it  was  to  be  paid  in  wheat,  wliirh  had 
been  delivered  in  pursuance  of  the  contract,  it  was  not  error  for 
the  court  to  instruct  tlie  Jury  if  they  found  such  contract  to  ex- 
ist, "and  that  defendants  did  deliver  the  wheat  to  pay  said  note  in 
full,  you  will  tind  for  the  defendants." 

Error  to  the  district  court  for  Gage  county.  Tried  be- 
low before  Weaver,  J. 

Pembcrton  iO  Forhes,  for  plaintiff  in  error. 

Answer  states  that  agreement  to  pay  in  wheat  was 
made  after  execution  of  the  note,  and  not  at  the  time,  as 
assumed  by  court.  The  defendant  can  only  defend  on 
grounds  set  up  in  his  answer.  VavDyher.  Davis,  2  Mich., 
145,  and  cases  cited. 

Ilalc  lO  Bibb,  for  defendants  in  error,  cited  Stephen  on 
Pleading,  292. 

Maxwell,  J. 

This  is  an  action  upon  a  promissory  note  given  by 
Hol)l('man  and  Schlake  to  H.  P.  Webb  &  Co.  The  action 
is  brouglit  by  Smith,  the  assignee.     The  defendants  ad- 
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mit  the  execution  of  the  note^*  but  say  "  that  said  de- 
fendants agreed  that  they  would  dehver  wheat  at  the 
flouringmill  of  Holt  &  Webb,  in  Dewitt,  in  Saline  county, 
Neb.,  at  an  agreed  price  per  bushel,  a  quantity  of  wheat 
sufficient  to  pay  said  note,  and  said  defendants  say  that 
they  did,  according  to  said  agreement,  deliver  to  said 
plaintiff  the  said  wheat  in  payment  of  the  money  men- 
tioned in  said  promissory  note,  and  that  the  said  plaintiff 
did  then  accept  and  receive  the  same  in  full  satisfaction 
of  the  said  sum  of  moneys  so  due  and  owing  from  the  said 
defendants  to  the  said  plaintiff."  The  reply  is  a  general 
denial. 

The  testimony  shows  that  the  note  was  given  for 
money  borrowed  by  the  defendants  from  the  bank  of 
H.  P,  Webb  Sc  Co. ;  that  Webb,  at  that  time,  was  also  a 
member  of  the  firm  of  Holt  &  Webb,  engaged  in  the 
milling  business  at  Dewitt,  in  Saline  county.  Hobleman 
and  Schlake  both  testify  that  the  note  was  to  be  paid  in 
wheat,  and  that  wfieat  was  delivered  to  Holt  &  Wcibb  in 
pursuance  of  the  contract.  Mr.  W^ebb,  in  his  testimony, 
admits  the  delivery  of  the  wheat,  but  says  the  wheat 
was  merely  stored  in  the  mill,  and  Hobleman  was  to  sell 
the  same  when  the  price  suited  him,  and  out  of  the  pro- 
ceeds to  pay  the  note.  Hobleman  seems  to  have  delivered 
about  eight  hundred  bushels  of  wheat  at  the  mill,  and 
the  mill  seems  to  have  burned  in  a  day  or  two  after  the 
delivery  of  the  wheat. 

On  the  trial  of  the  cause,  the  court  instructed  the  jury 
that :  "  If  you  find  from  the  evidence  that  defendants,  at 
the  time  they  made  their  note,  agreed  to  pay  the  same  in 
wheat,  and  if  you  find  that  defendants  did  deliver  the 
wheat  to  pay  said  note  in  full,  you  will  find  for  the  de- 
fendants." Various  objections  are  made  to  this  instruc- 
tion which  it  is  unnecessary  to  consider,  as  the  instruction 
was  proper  under  the  issue  made  by  the  pleadings. 

An  instruction  was  asked  on  behalf  of  the  plaintiff  as 
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to  the  authority  of  Webh  to  receive  wheat  in  payment, 

which  was  properly  refused,  there  being  nothing  in  either. 

the  pleadings  or  evidence  to  justify  it.  j 

There  is  no  error  in  the  record  and  the  judgment  must 

be  affirmed. 

Judgment  Affirmed. 


l^EW  England  Mortgage  Securfty  Co.,  appellant,  v. 
John  F.  Aughe,  et  al,  appellees. 

3.  Usury.  A  plea  of  iinury,  and  of  payment  of  interest  upon 
an  usurious  rontract,  an  payment />ro  tayUo  upon  the  principal^ 
are  available  as  a  ilefense  in  an  aotion  on  the  usurious  contract; 
but  when  the  artion  is  dismissed  without  prejudice  before  1>eing 
subniitied  to  the  court,  such  defense  is  not  suclx  a  set  off  or 
counter  claim  as  can  be  retained  and  tried  by  the  court. 

Z  Dismissal  of  Action:  removal  to  u.  b.  court.  Where  a 
plaintiff  dismissed  his  action  and  afterwards  filed  a  petition  to 
remove  the  same  to  the  U.  8.  Circuit  court,  it  is  noterrorfor  the 
court  to  overrule  tlie  motion,  there  being  nothing  to  remove. 

Appeal  from  Saunders  county.  Tried  below  before 
Post,  J. 

G.  L.  Loomis  and  Hxdl  d  Steams,  for  appellant. 

No  appearance  for  appellees. 

Maxwell,  J. 

This  is  an  action  to  foreclose  a  mortgage  upon  real 
estate,  brought  in  the  district  court  of  Saunders  county, 
in  September,  1879.  The  defendants,  John  P.  and 
•Cecelia  D,  Aughe,  filed  an  answer  to  the  petition  setting 
up  the  plea  of  usury  and  the  payment  of  §100.00  as  in- 
terest. The  defendant,  Parmele,  filed  an  answer  dis- 
claiming any  interest  in  the  land.  On  the  16th  of  Sept., 
1880,  the  attorneys  for  the  plaintiff  directed  the  clerk  to 
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enter  a  dismissal  of  the  action  without  prejudice,  upon 
payment  of  costs,  A  journal  entry  of  November  28, 1880, 
shows  that  the  cause  "  was,  by  agreement,  continued." 
In  April,  1881,  the  cause  was  again  continued.  In  Oc- 
tober, 1881,  the  cause  came  on  for  hearing  upon  the  set- 
oflF  and  cause  of  action  set  up  in  the  answer  of  John  P. 
Aughe,  whereupon  the  attorney  for  the  plaintiflF  filed  the 
necessary  papers  to  remove  said  cause  to  the  circuit  court 
of  the  United  States,  The  court  denied  the  application 
upon  the  ground  that  the  plaintiff  had  dismissed  the  action. 
The  court  then  found  the  amount  the  plaintiff  was  to  loan 
the  defendant  was  the  sum  of  $500.00,  and  a  note  and 
mortgage  for  that  sum  were  taken,  but  that  the  amount  of 
money  actually  paid  to  the  defendant  was  the  sum  of 
$398.24.  The  court  also  found  that  the  defendant  had  paid 
the  plaintiff  the  sum  of  $100.00  interest,  and  thereupon 
rendered  judgment  in  favor  of  the  defendant  for  the  sum 
of  $201.76  and  costs.    The  plaintiff  appeals  to  this  court. 

The  question  to  be  determined  is,  is  money,  retained  or 
paid  as  usury,  an  independent  cause  of  action  that  may 
be  severed  from  the  usurious  contract,  and  a  recovery  had 
thereon  ? 

Section  5,  of  the  act  regulating  interest  (Comp.  St.  328), 
provides  that :  "  If  a  greater  rate  of  interest  than 
is  hereinbefore  allowed  shall  be  contracted  for  or  received, 
or  reserved,  the  contract  shall  not  therefore  be  void; 
but  if  in  any  action  on  such  contract,  proof  be  made 
that  illegal  interest  has  been  directly  or  indirectly  con- 
tracted for,  or  taken,  or  reserved,  the  plaintiff  shall  only 
recover  the  principal,  without  interest,  and  the  defend- 
ants shall  recover  costs ;  and  if  interest  shall  have  been 
paid  thereon,  judgment  shall  be  for  the  principal,  deduct- 
ing interest  paid,"  etc. 

A  party  liable  upon  a  usurious  contract  may  avail 
himself  of  the  remedy  provided  by  the  statute,  if  he  so 
elect.    To  do  so  he  must  interpose  the  facts  showing 
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usury  as  a  defense  to  the  action.  When  usury  is  estab- 
lished the  plaintiff  can  only  rocover  judgment  for  the 
principal,  deducting  interest  paid.  If  usury  has  been 
paid,  and  the  entire  amount  of  the  principal,  no  action 
will  lie  to  recover  it  back.  It  is  not,  therefore,  an  inde- 
pendent cause  of  action  that  can  be  retained  after  the 
dismissal  of  the  principal  case.  It  is  properly  a  defense 
to  be  set  up  in  an  action  on  the  contract.  Although  no 
action  will  lie  to  recover  back  usurious  interest  when  the 
entire  transaction  is  closed  up,  yet,  so  long  as  any  por- 
tion of  the  principal  remains  out  of,  or  in  connection 
with  which  the  usurious  interest  accrued,  it  may  be  de- 
ducted from,  or  set  off  against  such  principal.  Payne 
V,  Newcomh,  16  West,  Jurist,  89.  Hawho  t\  Snyjaker,  88, 
111,  197.  Mitchell  V.  Lyman,  77  111.,  225.  Peddkord  v, 
Conrad,  85  111,  102.  Jenkins  ?\  Greenbaiim,  93  111.,  2. 
House  V.  Davis,  60  111.,  367.  Hodden  r.  Innis,  24  111., 
381.  Farwell  i\  Myers,  35  111.,  41.  Saylor  r.  Daniels,  37 
111.,  331.  Jenkins  v.  International  Bank,  95  111.,  568.  The 
defense  of  usury  is  still  available  to  the  defendants  when 
an  action  is  brought  on  the  note  and  mortgage. 

The  court  did  not  err  in  overrulingthe  motion  to  remove 
the  cause  io  the  L'.  S.  Circuit  court,  there  being  no  case  in 
coui-t  to  roniovu. 

The  judgment  of  the  district  court  is  reversed. 
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Walter  J.  Lamb,  trustee,  plaintiff  in  error,  v.  John 
S   Gregory,  defendant  in  error. 

Judg-ment:     rkleask.     The  voluntary  release  of  one  joint  judg- 
ment debtor  operates  as  Ji  relesvse  of  his  co-defendant. 

EuROR  to  the  district    court    for  Lancaster  county. 
Tried  below  ])efore  Pound,  J. 
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La  nib  J  Billing  shy  (0  Lamhertson,  for  plaintiff  in  error. 
John  S,  Gregory,  pro  se. 
Maxwell,  J. 

On  the  29th  of  October,  1879,  the  plaintiff  filed  a  motion 
in  the  district  court  of  Lancaster  county,  to  obtain  a  de- 
ficiency judgment  against  John  S.  Gregory  and  J.  H. 
McMurtry,  for  the  sum  of  $380.70.  Two  days  thereafter 
the  motion  was  sustained  and  judgment  rendered  as 
prayed,  and  execution  awarded.  At  the  same  term  of 
the  court  at  which  the  judgment  was  rendered,  McMur- 
try filed  a  motion  therein,  asking  to  have  the  judgment 
set  aside  as  to  him,  upon  the  ground  of  a  discharge  in 
bankruptcy.  To  this  motion  the  following,  signed  by  the 
plaintiff's  attorneys,  was  appended :  "  We  hereby  consent 
to  the  setting  aside  of  the  judgment  against  said  J.  H. 
McMurtry.''  The  judgment  against  McMurtry  was 
thereupon  set  aside.  Gregory  then  filed  a  motion  asking 
the  court  to  discharge  him  from  liability  upon  the  judg- 
ment, because  the  plaintiff  had  voluntarily  released  Mc- 
Murti*y,  The  hearing  on  this  motion  was  continued  from 
time  to  time  until  the  8th  day  of  November,  1880,  when 
the  motion  was  sustained.  The  cause  is  brought  into  this 
court  by  petition  in  error. 

There  is  no  bill  of  exceptions,  and  none  of  the  testi- 
mony used  on  the  liearing  on  the  motion  is  before  us. 
The  court  undoubtedly  had  authority  to  modify  its  own 
judgment  at  theterm  at  which  it  was  rendered.  This  it 
did  by  discharging  McMurtry  with  the  consent  of  the 
plaintiff's  attorneys.  No  question  is  raised  as  to  the  au- 
thgrity  of  the  attorneys  to  sign  such  release,  and  that 
question  is  not  before  the  court.  The  defemlant  contends 
that  a  release  of  McMurtry  operates  as  a  release  of  both 
defendants  from  liability  on  the  judgment.  There  is 
nothing  in  the  record,  except  the  motion  of  McMurtry 
tending  to  show  that  ho  was  ]*eleased  upon  tlie  ground  of 
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his  discharge  in  bankruptcy,  and  the  court  below  seems 
to  have  found  against  such  discharge,  and  that  the  release 
was  voluntary.  The  question  presented  to  thie  court 
therefore  is,  what  is  the  effect  of  a  voluntary  release  of  a 
joint  debtor? 

Parsons  says :  "  If  two  or  more  are  jointly  bound,  or 
jointly  and  severally  bound,  and  the  obligee  releases  one 
of  thorn,  all  are  discharged."  1  Parsons  on  Contr.,  27, 
and  cases  cited  in  note  b. 

In  Broom's  Legal  Maxims,  *  675,  it  is  said :  "  On  the 
other  hand,  the  debtee's  discharge  of  one  joint,  or  joint 
and  several  debtor,  is  a  discharge  of  all ;  and  a  release  of 
the  principal  debtor  will  discharge  the  sureties,  unless, 
indeed,  there  be  an  express  reservation  of  remedies 
against  them." 

That  the  voluntary  release  of  one  joint  debtor  has  the 
effect  to  release  all,  will  not  seriously  be  questioned.  This 
is  decisive  of  the  case.  The  plaintiff  having  voluntarily 
released  McMurtry,  the  court  below  did  not  err  in  dis- 
charging his  co-defendant.    The  judgment  is  therefore 

affirmed. 

Judgment  Affirmed. 
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Daniel  E.  Bateman,  plaintiff  in  error,    v.  James  M. 

BOBINSON,    defendant   IN   ERROR. 

1.  Contract:  consideration.  B.  having  a  pre-emption  claim 
ui>oii  tlie  piiblit*  lands,  made  an  arrangement  with  R.,  to  enter 
UieHnmo  with  Holdiers*  additional  eightie9  and  convey  tohiui, 
R.  being  paid  $1300.00.  Held,  That  npon  a  failure  to  convey, 
B.  could  maintain  an  action  against  R.  to  recover  the  considera- 
tion. 

2.    :     .    Where  acts  are  merely  prohibited  by  statute, 

and  the  parties  are  not  m  pari  delicto^  the  party  upon  whom  no 
penalty  is  imposed  may  upon  non- performance  maintain  an 
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action  against  his  co-contractor,  to  recover  the  amount  advanced 
on  the  contract. 

Error  to  the  district  court  for  Lancaster  county.  Heard 
below  before  Weaver,  J.,  of  the  first  district. 

Mason  d  Whedon,  and  Harwood  db  Ames,  for  plaintiff 
in  error. 

Lamb,  Billingsley  d  Lambertson,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Lan- 
caster county,  to  recover  the  sum  of  $800.00  with  inter- 
est. A  demurrer  to  the  petition  was  sustained  and  the 
action  dismissed.  The  plaintiff  brings  the  cause  into  this 
court  by  petition  in  error.  The  following  is  a  copy  of  the 
petition : 

"  The  said  Daniel  Bateman  complains  of  the  said  James 
M.  Bobinson,  defendant,  and  for  cause  of  action  against 
said  defendant  shows : 

First,  That  heretofore,  viz :  on  the  23d  day  of  May, 
A.  D.  1876,  the  said  plaintiff  and  defendant  made  and 
entered  into  a  certain  contract,  and  reduced  the  same  to 
writing  in  the  words  and  figures  following,  to-wit : 

State    of    Nebraska,  ) 
Lancaster  County.    )     *    Be  it  known,  that  on  this 

day  and  between  J.  M,  Bobinson,  party  of  the  first  part,  and 
D.  E.  Bateman,  party  of  the  second  part,  made  and  en- 
tered the  following  agreement :  J.  M.  Bobinson,  for  and  in 
consideration  of  the  sum  of  three  hundred  dollars  cash, 
agrees  to  and  with  the  party  of  the  second  part,  to  enter 
or  cause  to  be  entered  by  soldiers  add*l  eighty  entries,  and 
give  warrantee  deed  and  United  States  final  registers  cer- 
tificate for  ( 160)  one  hundred  and  sixty  acres,  now  held 
by  preemption  by  the  said  Bateman,  viz :  The  s.  w.  one- 
fourth  of  section  4,  town.  18,  range  9,  west,  in  said  Bice 
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county,  Kansas,  and  the  said  party  of  the  second  part 
avers,  that  he  holds  a  preemption  claim  on  said  tract  of 
land  that  is  valid,  which  he  hereby  agrees  to  hold  intact 
upon  the  records  of  said  land  office,  and  is  to  pay  to  the 
said  party  of  the  first  part,  the  sum  of  $300. 

J.   M.   EOBINSON, 

D.  E.  Bateman. 

Plaintiff  ^ays  that  on  the  23rd  day  of  May,  A.  D. 
1876,  he  paid  the  said  defendant  the  said  sum  of  three 
hundred  dollars. 

Plaintiff  avers,  that  he  the  said  plaintiff  has  in  all 
things  kept  and  performed  his  part  of  said  agreement, 
but  that  the  said  defendant  has  failed,  neglected  and 
refused  to  perform  his  part  of  said  agreement  in  every 
particular  whatsoever,  and  doth  still  fail  and  refuse  to 
perform  his  part  of  said  agreement,  and  that  the  said 
defendant  intending  and  contriving  to  cheat,  swindle, 
wrong  and  defraud  this  plaintiff,  has  refused,  and  doth 
still  refuse,  to  keep  and  perform  his  part  of  said  agree- 
ment, made  and  enterecl  into  as  aforesaid  and  every  por- 
tion thereof.  Wherefore,  plaintiff  prays  judgment^against 
said  defendant  for  the  said  sum  of  three  hundred  dollars 
with  interest  thereon,  from  the  said  28rd  day  of  May,  A. 
D.  1876,  and  costs. 

This  is  not  an  action  to  enforce  specific  performance  of 
the  contract  to  convey,  but  to  recover  money  paid  there- 
on. The  defendant  received  this  money  as  the  consider- 
ation for  the  land,  but  is  now  unable,  or  refuses  to  per- 
form the  contract.  Can  he  be  allowed  to  retain  the  money 
thus  received  ?  We  think  not.  The  case  is  similar  to  that 
of  Sivimons  v.  Yiirann,  11  Neb.,  616.  In  that  case  Sim- 
mons contracted  to  convey  a  portion  of  his  homestead  or 
pre-emption,  when  he  acquired  title  thereto,  in  considera- 
tion of  forty  acres  of  breaking  and  $140.00  in  cash.  The 
breaking  was  done  as  agreed  upon,  but  when  asked  to 
pay  therefor  his  answer  was  the  same  as  in  this  ease. 
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The  court  held  that  he  was  liable  for  the  price  of  the 
breaking. 

The  rule  is  well  established  that  a  particeps  criminis 
cannot  invoke  the  aid  of  a  court ;  but  this  rule  does  not 
apply  to  all  cases.  If  the  party  seeking  relief,  although 
particeps  €iimini8,yet  is  not  in  pari  delicto,  the  rule  does 
not  apply. 

This  distinction  seems  to  have  been  taken  for  the 
first  time  in  the  case  of  Smith  v,  Bromley,  2  Doug.,  696, 
and  was  there  applied  to  cases  where  the  law  was 
intended  to  protect  one  of  the  parties  from  particular 
acts  of  oppression,  such  as  usury,  but  the  rule  has  since 
been  applied  generally. 

In  Jaques  v.  Goligktly,  2  Wm,  Blacks.,  1073,  the  action 
was  brought  to  recover  money  paid  by  the  plaintiflF  to  the 
defendant  as  a  premium  for  insuring  lottery  tickets,  the 
transaction  being  prohibited  by  statute.  It  was  claimed 
that  the  plaintiff  being  jmrticeps  criminis  could  not 
recover.  But  it  was  held  that  the  action  could  be  main- 
tained. Blackstone,  J.,  said  it  was  not  like  the  stock 
jobbing  act,  "because  thereboth  parties  are  made  crim- 
inals and  subject  to  penalties." 

In  Browning  v.  Morris,  2  Cowp.,  790,  Lord  Mansfield 
draws  the  distinction  between  acts  which  are  viala  in  se, 
such  as  bribery,  and  such  as  are  prohibited  by  statute. 
He  says :  "  For  instance,  in  bribery,  if  a  man  pays  a  sum 
of  money  by  way  of  a  bribe,  he  can  never  recover  it  in  an 
action,  because  both  plaintiff  and  defendant  are  equally 
criminal.  But  where  contracts  or  transactions  are  pro- 
hibited by  positive  statute  for  the  sake  of  protecting  one 
set  of  men  from  another  set  of  men ;  the  one  from  their 
situation  and  condition,  being  liable  to  be  oppressed  or 
imposed  upon  by  the  other ;  there  the  parties  are  not  in 
pari  delicto ;  and  in  furtherance  of  these  statutes,  the  per- 
son injured  after  the  transaction  is  finished  and  com- 
pleted may  bring  his  action  and  defeat  the  contract. 
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*  *  *  And  it  is  very  material  that  the  statute  itself, 
by  the  distinction  it  makes,  has  marked  the  criminal ;  for 
the  penalties  are  all  on  one  side,  *  *  *  The  man 
who  makes  the  contract  is  liable  to  no  penalty,** 

The  same  question  arose  in  WiUiams  v.  Hedley,  8  East, 
/,  878,  and  the  cases  above  cited  are  refel-red  to  by  Lord  El- 

lenborough,  and  the  doctine  approved. 
'  In  the  case  of  Inhabitants  of  Worcester  v,  Eaton,  11 

Mass.,  868,  Parker,  C.  J.,  after  referring  to  the  principle 
laid  down  in  the  cases  of  Smith  v,  Bromley,  and  Browning 
V.  Morris,  says:  "This  distinction  seems  to  have  been 
afterwards  observed  in  the  English  courts,  and  being 
founded  in  sound  principle  is  worthy  of  adoption  as  a 
principle  of  common  law  in  this  country." 

In  the  case  of  White  v.  Franklin  Bank,  22  Pick.,  181, 
the  action  was  brought  to  recover  money  which  the  plain- 
tiff had  deposited  with  the  defendant  under  an  agreement 
that  it  should  remain  for  a  specific  time,  in  violation  of 
a  statute  which  prohibited  the  bank  from  making  a 
contract  "  for  th^  payment  of  money  at  a  future  day  cer- 
tain.'* It  was  held  that  the  action  would  lie,  and  the  doc- 
trine of  the  English  cases  above  cited  was  fully  ap- 
proved. 

In  the  case  of  Lowell  r.  Boston  d  Lowell  R,  R,  Co,,  28 
Pick.,  24,  the  question  again  arose.  The  court  say  (page 
32 ) :  "  The  general  rule  of  law  is,  that  where  the  parties 
participate  in  the  commission  of  a  criminal  act,  and 
one  party  suffers  damages  thereby,  he  is  not  entitled 
to  indemnity  or  contribution  from  the  other  party. 
Our  law,  however,  does  not  in  every  case  disallow  an  ac- 
tion by  one  wrongdoer  against  another,  to  recover  dam- 
ages incurred  in  consequence  of  their  joint  offense.  The 
rule  is,  in  pari  delicto  potior  est  conditio  defendentis.  If 
the  parties  are  not  equally  criminal,  the  principal  delin- 
quent may  be  held  responsible  to  his  co-delinquent  for 
damages  incuiTed  by  their  joint  offense.    In  respect  to 
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offenses  in  which  is  involved  any  moral  delinquency  or 
turpitude,  all  parties  are  deemed  equally  guilty,  and 
courts  will  not  enquire  into  their  relative  guilt.  But 
where  the  offense  is  merely  malum  prohibitum  and  is  in  no 
respect  immoral,  it  is  not  against  the  policy  of  the  law  to 
inquire  into  the  relative  delinquency  of  the  parties,  and 
to  administer  justice  between  them,  although  both  par- 
ties are  wrongdoers."  See  also  Atlas  Bank  v.  Nakant 
Bank,  3  Met.,  581. 

In  the  case  of  Schermerhom  v.  Talman,  14  N.  Y.,  98, 
there  is  an  elaborate  review  of  authorities,  and  the  doc- 
trine of  the  English  and  Massachusetts  cases  cited  is  fully 
approved.  The  rule  laid  down  in  the  cases  above  cited 
is  based  upon  reason  and  sound  principle,  and  is  fully 
approved  by  us,  and  it  is  decisive  of  the  case.  Even  if 
the  contract  was  prohibited  by  statute,  which  we  do  not 
decide,  still  the  parties  were  not  in  pari  delicto,  as  there  is 
no  penalty  imposed  on  a  party  for  selling  his  interest  in 
land  upon  which  he  has  a  pre-emption  claim.  The  con- 
tract amounts  to  this,  Bateman  having  a  pre-emption 
claim  upon  the  public  lands,  which  probably  he  was  un- 
able to  enter  from  some  cause  that  does  not  appear  in  the 
record,  made  an  agreement  with  Bobinson  to  enter  the 
land  and  convey  to  him.  Bobinson  received  the  consid- 
eration for  the  contract,  but  refuses  to  perform  the  same. 
Can  he  retain  the  consideration  ?  We  think  not.  There 
are  no  facts  stated  in  the  petition  that  will  defeat  a  recov- 
ery in  such  case.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Beversed  and  Bebianded. 


John  Bush,  appellee,  v.  D.  A.  Valentine,  appellant. 

Public  Lands :    decisions  of  land  officeus.   Questions  relating 
to  settlement  on  the  publi<;  lands  under  the  pre-emption  act  of 
1841,  are  questions  of  fa<*t,  and  the  findings  of  the  land  officers 
33 
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afi  to  such  facts  when  atiirnied  on  appeal,  are  conclusive  on  the 
parties,  and  cannot  be  reviewed  in  a  collateral  proceeding. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Savage,  J. 

C.  A.  Baldwin,  for  appellant, 

John  D.  Howe,  for  appellee. 

Maxwell,  J. 

The  prayer  of  the  petition  in  this  case  is  in  substance' 
for  a  decree,  declaring  that  the  defendant  holds  the  north 
east  quarter  of  section  18,  ^n  township  15  north,  o£  range 
11  east,  in  Douglas  county,  in  trust  for  the  plaintiff,  and 
require  him  to  convey  the  same  to  the  plaintiff.  A 
decree  was  rendered  in  the  court  below  in  favor  of  the 
plaintiff.    The  defendant  appeals  to  this  court. 

It  is  alleged  in  the  petition  that]  the  plaintiff,  "on  or 
about  the  Srd  day  of  October,  1869,  entered  upon  and 
began  to  improve"  the  lands  above  described.  It  is  ako 
alleged,  in  substance,  that  hepossessed  the  necessary  qual- 
ifications to  enable  him  to  preempt  the  same ;  that  on  the 
19th  day  of  November,  1869,  he  applied  to  the  receiver  of  the 
U.  S.  land  office  at  West  Point— the  register  being  absent  at 
Omaha,  but  the  receiver  discharging  the  duties  of  said 
register  to  file  the  usual  declaratory  statement  of  his 
intention  to  enter  said  lands  by  pre-emption,  and  tendered 
the  same  to  said  receiver  and  register,  who  declined  to 
receive  or  file  the  same,  upon  the  sole  ground  that  said 
lands  were  school  lands  and  therefore  not  subject  to  entry ; 
that  the  books,  records,  and  plats  of  said  office  showed  and 
described  said  lands  to  be  school  lands,  and  had  so  de- 
scribed them  for  many  years  before;  but,  in  truth  and 
in  fact,  said  lands  were  not  school  lands,  but  were,  on 
the  said  15th  day  of  November,  and  for  some  time  before 
had  been,subject  to  entry  under  the  pre-emption  laws  of 
the  United  States ;  that  said  register  knew  said  facts  and 
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kept  said  records  without  correction  with  a  view  to  covei 
up  said  lands  and  retain  them  for  hid  own  use  and  bene-. 
£t  *  ♦  *  *  ♦  *  that  on  the  8rd  day  of  October, 
1869,  this  plaintiff  went  upon  said  lands,  supposing  them 
to  be  school  lands,  and  commenced  to  build  a  house  there- 
on for  a  residence  for  himself  and  family,  and  continued 
at  work  upon  said  house  down  to  about  the  15th  of  No- 
vember following,  when  his  family  moved  into  said  house, 
which  they  have  ever  since  continued  to  occupy ;  that  he 
xsommenced  said  improvements  and  settlement  with  a 
view  to  buying^  or  leasing  said  lands,  believing  them  to 
belong  to  the  school  fund  under  the  laws  of  the  state  oi 
Nebraska,  when  they  should  be  offered  for  sale  or  leasing ; 
but  that  on  or  about  said  15th  day  of  November  he  became 
aware  of  the  fact  that  said  lands  were  government  lands 
and  subject  to  private  entry  under  the  pre-emption  laws 
of  the  United  States,  and  moved  upon  said  lands  dt  that 
time,  and  then  made  a  settlement  thereon  with  a  view  of 
entering  and  pre-empting  the  same  under  said  laws  of  the 
United  States." 

It  is  also  alleged  that  the  value  of  the  house  erected  by 
the  plaintiff  was  about  $500.00,  and  "  that  on  or  about 
the  17th  day  of  November,  1869,  the  register  of  said  land 
ofiBice,  E.  K.  Valentine,  who  is  a  brother  of  said  defend- 
ant, Valentine,  conspiring  with  his  brother  to  defraud 
this  plaintiff,  both  of  them  well  knowing  that  the  United 
States  had  kept,  recorded,  registered  and  advertised  said 
lands  as  school  lands,  and  that  said  Ihish  had  made  val- 
uable improvements  upon  said  lands,  and  intended  to 
purchase  them  as  aforesaid,  left  his  said  ofiBice  in  West 
Point,  some  65  miles  distant,  with  his  said  brother,  end 
proceeded  to  said  lands  with  him,  and  on  the  evening  of 
said  day  aided  his  brother  in  making  a  pretended  settle- 
ment upon  said  lands,  also  at  that  time  and  before  any 
settlement  was  actually  made  upon  said  lands  by  said  de- 
fendant, Valentine,  made  out  upon  a  blank  of  said  office 
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which  he  took  with  him  for  that  purpose,  the  statement 
of  his  said  brother  ♦  *  *  declaring  his  intention 
*  *  *  to  file  and  purchase  said  lands  under  the  pre- 
emption law  *  *  *  which  (statement)  said  register 
retained  in  his  possession,  and  after  the  19th  day  of  No- 
vember, 1869|^ — the  exact  date  being  unknown  to  the 
plaintiff — caused  it  to  be  placed  among  the  records  and 
filings  of  said  land  office." 

It  is  also  alleged,  in  substance,  that  on  the  12th  day  of 
January',  1870,  the  plaintiff  was  allowed  to  file  on  said 
land  as  of  November  19th,  1869,  and  that  the  defendant 
built  a  small  cabin  upon  said  land,  and  plowed  a  small 
portion  thereof  and  lived -thereon  at  times,  but  not  con- 
tinuously and  without  his  family,  until  the  15th  day  of 
May,  1870,  when  "  in  a  contest  had  in  said  land  office  be- 
tween said  Eush  and  said  D.  A.  Valentine  before  said 
land  officers  touching  the  right  to  preempt  and  enter  said 
lands,  and  upon  the  allegations  and  facts  in  this  petition 
alleged,  said  register  and  receiver  decided  the  right  to 
pre-empt  and  enter  said  lands  to  be  in  said  Valentine ; 
and  upon  appeal  by  plaintiff  from  said  decision  to  the 
commissioner  of  the  general  land  office  at  Washington, 
said  decision  was  affirmed,  and  upon  a  further  appeal 
from  said  last  named  decision  to  the  secretary  of  the  in- 
terior by  said  Eush,  said  last  named  decision  was  also 
affirmed,  and  said  filing  of  said  Eush  cancelled ;  but  that 
the  defendant  has  not  lived  upon  said  land,  and  that  he 
entered  the  same  to  speculate  upon,  and,  in  fact,  for  the 
use  and  benefit  of  the  register  of  said  land  office,  and 
that  the  moneys  to  pay  for  said  lands  were  derived  from 
said  register. 

It  is  also  alleged,  in  substance,  that  on  the  first  day  of 
June,  1872,  the  defendant  was  allowed  to  enter  said  land 
and  thereafter  received  from  the  United  States  a  patent 
therefor,  and  "  that  the  sole  ground  of  said  decision  was 
that  the  plaintiff  had  not  filed  his  declaratory  statement 
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in  thirty  daya  after  the  date  of  his  settlement  upon  said 
lands  with  a  view  to  pre-empt  the  same." 

It  is  also  alleged  that  the  plaintiff  made  the  neces- 
sary proof  to  entitle  him  to  pre-empt,  and  made  applica- 
tion, to  enter  said  lands,  and  was  then  ready  and  willing 
to  pay  the  government  for  the  same.  There  are  also 
charges  of  fraud  and  collusion,  but  as  no  additional  facts 
are  stated  it  is  unnecessary  to  notice  them. 

The  answer  of  the  defendant  states :  "  that  he  is  a 
brother  of  E.  K.  Valentine,  who  then  was  the  register  of 
the  United  States  land  oflSice  for  the  district  in  which  said 
land  was  situated,  and  that  it  is  true  that  said  land  was 
marked  on  the  books  of  said  office  at  one  time  as  school 
lands,  but  defendant  says  that  said  lands  were  so  marked 
on  said  books  as  school  lands  long  before  said  E.  K.  Valen- 
tine had  anything  whatever  to  do  with  said  office  and  books  ; 
that  sa:  J  E.  K.  Valentine  nor  this  defendant  had  ought 
to  do  with  so  marking  said  books,  and  defendant  says  he 
has  no  knowledge  whatever  as  to  the  fact  how  they  be- 
came so  designated,  but  says  that  it  is  not  true,  and  he 
denies  that  said  E.  K.  Valentine  kept,  or  permitted  said 
books  to  remain,  in  the  condition  in  which  he  found  ^hem 
when  they  came  to  his  possession  as  such  register  for  an 
improper  purpose  or  object,  whatever."  The  facts  upon 
which  the  plaintiff  predicates  his  right  to  recover  are  all 
denied,  and  the  defendant  says,  in  substance,  that  he 
entered  said  land  in  good  faith,  for  his  own  use,  and  that 
he  made  no  contract  to  convey  the  same. 

In  1859  congress  passed  an  act  providing  that :  "  Where 
settlements,  with  a  view  to  pre-emption,  have  been  made 
before  the  survey  of  the  lands  in  the  field,  which  are 
found  to  have  been  made  on  sections  sixteen  and  thirty- 
six,  these  sections  shall  be  subject  to  the  pre-emption 
claim  of  such  settler;  and  if  they,  or  either  of  them, 
shall  be  reserved  or  pledged  for 'the  use  of  schools 
or  colleges  in  the  state  or  territory  in  which  the  lands  lie, 
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other  lands  of  like  quality  are  hereby  appropriated  in 
lieu  of  such  as  may  be  patented  by  pre-emptions ;  and 
other  lands  are  also  hereby  appropriated  to  compensate 
deficiencies  for  school  purposes/'  etc.  11  Statutes  at 
Large,  385. 

In  January,  1860,  the  legislature  of  this  then  territory 
passed  an  act  providing  "  that  the  territorial  commis- 
sioner of  common  schools  be  and  is  hereby  authorized 
and  empowered  to  select  lands  in  lieu  of  sections  16  and 
36,  or  any  part  of  said  sections,  which  may  have  been  sold 
by  the  general  government.  That  all  necessary  ex- 
penses incurred  by  said  territorial  commissioner  in  the 
selection  of  said  land  shall  be  paid  by  the  territorial 
treasurer,  on  the  warrant  of  the  auditor."  Laws  of  1859- 
60,  page  98. 

Whether  the  land  in  controversy  had  been  selected,  or 
an  attempt  had  been  made  to  select  the  same  under  the 
provisions  of  this  act,  does  not  appear  in  the  record. 
The  only  testimony  upon  that  point  being^  that  of  E.  E. 
Valentine,  who  testifies  that  he  **  told  his  brother  that  he 
thought  it  (the  land  in  controversy)  was  a  very  nice  piece  of 
land  to  be  lying  vacant.  There  was  other  land  in  Douglaa 
and  some  in  Sarpy  in  that  same  way.*'  He  also  testifies  "  ii 
was  in  the  latter  part  of  June  or  fore  part  of  July,  1869, 
I  got  a  letter  informing  me  of  the  fact"  (that  the  land 
was  subject  to  pre-emption)  *  ♦  ♦  "we  didn't  open 
at  West  Point  until  the  1st  of  June  of  that  year.  It  was 
about  a  month  after  that  I  had  my  attention  called 
to  the  indemnity  school  land,  whereupon  there  was  cor- 
respondence between  myself  and  the  commissioner  rela- 
tive to  that  matter."  He  also  testifies  as  to  the  plat  of  the 
land  that  there  was  a  letter  ''S"  in  pencil  inside  of  a  circle. 
"I  don't  know  by  whom  it  was  put  there.  It  was  there 
when  I  went  into  the  office.  I  had  special  instructions 
with  regard  to  that  class  of  land  from  my  predecessor, 
Mr.  Sweezy." 
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QaeBtion.  State  whether  or  not  you  had  anything  to*  do 
whatever  with  putting  on  that  letter  '*S"  ? 

A.    No,  sir. 

Whether  this  land  had  been  withdrawn  from  market,  or 
if  80,  when  it  was  restored,  does  not  appear.  There  be- 
ing no  proof  upon  these  points,  the  inference  is,  that  the 
land  had  not  been  withdrawn,  but  had  remained  open  to 
settlement  and  entry  under  the  pre-emption  laws  of  the 
United  States. 

But  it  is  said  that  Valentine  should  have  erased  the 
letter  "S"  upon  the  plat  of  the  land  in  dispute,  and 
other  lands  claimed  as  indemnity  lands,  as  soon  as  he 
became  aware  that  they  were  open  to  pre-emption.  The 
answer  to  this  objection  is,  that  there  is  nothing  in  the 
record  to  show  that  he  was  directed  to  make  such  era- 
sure, or  that  it  was  his  duty  to  make  the  same.  It  should 
appear  in  some  way  that  he  was  guilty  of  neglect,  or  wil- 
fully concealed  the  true  character  of  the  land  for  purposes 
of  gain,  to  defraud  the  plaintiff  to  be  available  in  this  ac- 
tion. So  far  as  this  record  discloses,  the  alleged  illegality 
of  the  selection  of  the  school  land  at  that  time  was  a 
matter  of  mere  conjecture,  not  resting  upon  any  adjudi- 
cation. 

Section  16  of  the  pre-emption  law  of  1841  provides  that : 
"When  any  person  settles  or  improves  a  tract  of  land 
subject  at  the  lime  of  settlement  to  private  entry,  and  in- 
tends to  purchase  the  same  under  the  preceding  provisions 
of  this  chapter,  he  shall,  within  thirty  days  after  the  date 
of  such  settlement,  file  with  the  register  of  the  proper  dis- 
trict a  'Written  statement,  describing  the  land  settled 
upon  and  declaring  his  intention  to  claim  the  same  under 
the  pre-emption  laws,"  etc. 

The  abstract  of  declaratory  statements  given  in  evi- 
dence by  the  plaintiff  shows  the  following  facts :  that  the 
plaintiff  filed  his  declaratory  statement  January  12, 1870, 
to  take  effect  as  if  filed  Nov.  19,  1869,  in  which  the  date 
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of  bis  settlement  on  the  land  in  dispute  is  stated  to  be 
October  8rd,  1869.  An  abstract  of  the  defendant's  decla- 
ratory statement  is  also  in  evidence,  from  which  it  .ap- 
pears that  his  settlement  was  made  Nov.  17th,  1869,  and 
filed  the  next  day.  Whether  it  was  actually  filed  the  next 
day  or  not,  there  is  some  doubt,  but  there  is  no  doubt  it 
was  filed  before  the  expiration  of  thirty  days,  while  there 
was  no  attempt  on  the  part  of  the  plaintiff  to  file  his  declar- 
atory statement  before  the  19th  day  of  November,  1869. 
The  mere  fact  of  settlement  alone  will  not  give  the  right 
of  pre-emption.  To  be  available,  a  declaratory  statement 
must  be  filed  in  the  local  land  office  within  thii-ty  days 
where  the  lands  have  been  offered,  as  it  is  conceded  this 
land  had  been.  If  this  declaratory  statement  is  not- filed 
within  the  proper  time,  the  rights  of  the  party  to  that 
tract  of  land  cease,  at  least  under  that  settlement.  And 
ignorance  of  the  law  relating  to  the  case  will  not  aid  the 
applicant.  If  we  place  the  most  favorable  construction 
possible  upon  the  testimony  of  the  plaintiff  as  to  his  settle- 
ment under  the  pre-emption  law,  still  the  settlement 
of  the  defendant  is  prior  in  point  of  time  to  his,  and 
other  things  being  equal,  priority  of  settlement  confers  the 
better  right.  But  questions  relatingto  settlement  are  pure- 
ly questions  of  fact,  and  the  law  has  created  a  tribunal 
for  the  determination  of  such,  questions,  whose  decisions 
are  final,  unless  reversed  by  a  direct  proceeding  or  other- 
wise. The  questions  here  involved  have  already  been 
decided  by  the  Department  of  the  Interior.  The  record 
shows  the  following  adjudication  in  the  case. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  9th,  1872. 

.  Register  and  Receiver,  West  Point,  Nebraska : 

Gentlemen:    The  case  ot  D.  A.  Valentine  r.  John  Rusk, 

pre-emption  claimants,  to  the  n.  e.  one-fourth  18, 15, 11  e., 

in  your  district,  and  trial  of  which  was  had  in  your  office 
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May  25th,  1870,  has  been  duly  considered.  From  the 
evidence  submitted  it  appears  that  Mr.  John  Bush  com- 
menced a  settlement  on  said  tract  October  8rd,  1869. 
That  he  commenced  the  erection  of  his  house  on  the  6th, 
completed  it  November  17th,  and  moved  his  family  into 
it  on  the  19th,  and  the  same  day,  Nov.  19th,  he  made  ap- 
plication at  the  land  office  to  file  on  said  tract.  Mr  Val- 
entine commenced  his  settlement  Nov.  17th,  1869,  made 
his  filing  No.  2491,  on  the  18th  and  subsequently  made 
satisfactory  cultivation  and  improvements.  This  land 
ha^dng  once  been.  "  offered  "  it  was  incumbent  on  .Mr. 
Rush  to  file  his  declaratory  statement  therefor  within  80 
days  next  after  the  date  of  his  settlement,  find  on  his 
failure  so  to  do  it  became  subject  to  the  entry  of  any 
other  settler.  He  not  having  oflFered  to  file  his  declara- 
tory statement  within  said  legal  period,  the  land  was  open 
to  Mr.  Valentine's  entry,  or  that  of  any  other  qualified 
person.  Your  decision  awarding  the  right  of  entry  to 
Valentine  is  therefore  for  this  reason  approved,  and  you 
will  allow  him  to  make  his  entry  on  proof  of  continued 
improvement,  etc.  You  will  give  due  notice  hereof  to  all 
parties  in  interest,  allow  60  days  for  an  appeal,  and 
thereafter  promptly  inform  this  officer  of  the  condition  of 
the  case,  referring  to  this  letter  "  C  "  by  date. 

Willis  Drtjmmond,  Commisgioner, 
We  think  the  testimony  fully  sustained  the  finding  of 
the  commissioner,  as  the  plaintiff^s  testimony  is  not  sat- 
isfactory as  to  the  date  of  his  settlement.  But  in  any 
event,  this  decision  upon  these  questions  is  conclusive  and 
cannot  be  reviewed  in  this  collateral  proceeding.  Smiley 
V.  Sampson,  1  Neb.,  56.  The  petition  fails  to  state  facts 
sufficient  to  entitle  the  plaintiff  to  relief,  upon  the  ground 
of  fraud.  And  the  proof  fails  to  show  that  E.  K.  Valen- 
tine has  any  interest  in  this  land  whatever  —  the  testi- 
mony being  that  he  has  not.  The  only  inference  of  fraud 
consists  in  the  fact  that  the  defendant  is  his  brother,  and 
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that  he  aided  him  in  procuring  the  money  to  enter  the 
land,  and  has  paid  a  portion  of  the  interest  on  the  same. 
But  this  is  not  sufficient  to  entitle  the  plaintiff  to  recover, 
where  the  testimony  is  positive  and  direct  that  E.  E.  Val- 
entine has  no  interest  in  the  premises. 
The  judgment  of  the  district  court  is  reversed,  and  the 

cause  dismissed. 

Judgment  Accobdinqlt. 


John  Campbell,  plaintiff  in  bbbob,  v.  -Wh.  Sutton,  de- 
fendant IN  EBBOB. 

Practice :  striking  transcript  of  justice  from  filss.  The- 
cause  was  tried  before  a  Justice  of  the  peace  and  Judgment  for 
the  plaintiff.  Tlie  defendant  takes  it  to  the  district  court  on  er- 
ror. Petition  iu  error  and  undertaking  for  supersedeas  filed  in 
district  court,  May  31,  1880.  Transcript  filed  in  district  court, 
Nov.  12, 1880.  May  3,  1881,  motion  by  plaintiff,  there  defendant 
in  error,  to  strike  transcript  fVom  the  files,  for  causes  stated  at 
length  in  the  opinion.    Motion  denied .    Held,  No  error. 

This  was  an  action  of  forcible  entry  and  detention 
brought  before  a  justice  of  the  peace,  by  John  Campbell, 
who  obtained  a  judgment  of  restitution  there.  William 
Sutton,  the  defendant,  took  the  case  on  error  to  the  dis- 
trict court,  and  on  trial  before  Found,  J«,  judgment  was. 
rendered  in  his  favor,  reversing  the  judgment  of  the 
justice,  etc.,  to  reverse  which  Campbell  brought  the  case 
here  on  a  petition  in  error. 

JB.  B.  WindJiam^  for  plaintiff  in  error,  cited  City  of 
BrownviUe  v.  Middieton,  1  Neb.,  10.  Maxwell's  Justice,. 
146,  264.    Swan's  Treatise,  192. 

Stevenson  <Jk  Murfin,  for  defendant  in  error. 

Cobb,  J. 

There  is  but  one  question  presented  in  this  case  in  such 
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a  way  that  we  can  examine  it.  '  That  is  the  first  one  pre- 
sented by  the  petition  in  error,  as  follows : 

I.  The  court  below  erred  in  overruling  the  motion  of 
this  plaintiff  in  error,  to  strike  from  the  files  of  said  court 
the  transcript  of  the  record  of  proceedings  of  Michael 
Archer. 

The  original  judgment  in  the  case  was  rendered  by 
Michael  Archer,  justice  of  peace,  on  the  21st  day  of 
May,  1880.  On  the  81st  day  of  May,  1880,  the  petition  in 
error  and  undertaking  for  supersedeas  were  filed  in  the- 
district  court.  On  the  12th  day  of  November,  1880,  a 
transcript  was  filed  in  the  district  court.  On  the  8d  day 
of  May,  1881,  a  motion  was  made  in  \he  district  court  to 
strike  the  said  transcript  from  the  files,  and  the  denying 
of  which  motion  is  assigned  for  error  in  this  court.  The 
grounds  of  said  motion,  as  set  out  therein,  are  four : 

I.  For  the  reason  that  it  does  not  contain  the  evidence 
taken  in  the  trial  before  said  justice. 

II.  For  the  reason  that  said  transcript  was  not  filed 
within  the  time  required  by  law. 

III.  For  the  reason  that  it  appears  to  be  no  part  of 
plaintiff's  petition  in  error. 

IV;  For  the  reason  that  it  does  not  show  that  the  ex- 
ceptions taken  to  the  rulings  of  the  Justice  were  signed 
and  allowed  by  him,  and  the  bill  of  exceptions  copied 
into  the  docket  as  required  in  actions  of  forcible  entry 
and  detainer. 

The  plaintiff  in  error  in  his  brief  argues  this  point  as 
though  the  motion  clearly  presented  the  point  that  the  de- 
fendant in  error  did  not,  in  bringing  the  case  on  error  to 
the  district  court,  *'  file  with  his  petition  a  transcript  of  the- 
proceedings  containing  the  final  judgment  or  order,  sought, 
to  be  reversed,  vacated,  or  modified,"  as  required  by  sec. 
586,  Gomp.  Stat.,  p.  607,  and  it  will  be  so  considered. 

It  seems  that  the  first  thing  done  in  this  case  in  open 
court  was  the  presentation  of  this  motion  to  strike  this- 
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transcript  from  the  iiles.  It  ^vas  then  on  the  files  of  the 
case  properly  certified  and  endorsed,  and  there  could  be 
no  possible  doubt  of  its  being  the  paper  which  it  pur- 
ported to  be. 

In  the  case  of  the  City  of  Brownville  v.  Middleton,  1 
Neb.,  10,  cited  by  counsel  for  plaintiff  in  error,  the  dis- 
trict court  of  Nemaha  county  had  rendered  a  judgment 
against  the  plaintiff.  It  caused  to  be  filed  with  the  clerk 
of  the  supreme  court  a  transcript  of  the  record  of  the 
•district  court,  and  also  caused  a  summons  in  error  to  be 
issued  and  served.  But  it  did  not  file  any  petition  in  error. 
The  plaintiff  in  error  moved  for  leave  to  file  a  petition  in 
error  instanter.  Defendant  in  error  moved  to  dismiss 
the  summons  in  error.  This  court,  by  the  present  Chief 
Justice,  held  "  that  the  supreme  court  obtained  jurisdic- 
tion to  review  a  judgment  at  law  rendered  by  a  district 
court,  only  by  the  petition  in  error.  That  must  be  filed  with 
the  transcript,  and  before  the  summons  is  issued.  Until 
it  was  filed,  there  was  no  authority  for  issuing  the  sum- 
mons, and  the  writ  was  void.  It  could  not  be  filed  after- 
wards, so  as  to  retain  the  summons  in  error,  which  had 
already  been  issued  and  served." 

In  the  case  at  bar  the  district  court  had  obtained  juris- 
diction of  the  subject  matter  and  of  the  person  of  the 
there  plaintiff  in  error,  by  metos  of  the  filing  of  the  peti- 
tion ini  error,  and  of  the  person  of  the  there  defendant  in 
error  by  means  of  the  summons  in  error.  Thus  having 
jurisdiction  of  the  case,  that  court  could  supply  every  de- 
fect in  the  record  necessary  to  the  full  consideration 
and  disposition  of  it.  It  could,  if  necessary,  comi)eI 
the  justice  to  furnish  a  transcript  of  the  proceedings  be- 
fore him.  If  so,  then  by  a  lesser  exercise  of  the  same  power, 
it  could  accept  and  file  one  voluntarily  furnished,  or,  find- 
ing one  on  file,  it  could  retain  it  for  the  purposes  of  the 
•case,  although  it  had  not  been  filed  contemporaneoufily 
with  the  petition  in  error. 
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As  to  the  first  ground  contained  in  the  motion  **  that  it 
(the  transcript)  does  not  contain  the  evidence  taken  in 
the  trial  before  the  justice,  we  do  not  know  of  any  law 
or  rule  which  necessarily  requires  the  justice  to  enter 
down  on  his  docket  the  testimony  given  before  him  in  a 
trial  of  this  or  any  other  kind  of.  action,  so  that  a  true 
transcript  would  necessarily  contain  such  evidence. 
Either  party  can,  if  he  chooses,  preserve  such  evidence 
in  a  bill  of  exceptions.  And  while  it  would  be  good  prac- 
tise for  a  justice  to  spread  all  bills  of  exceptions  signed 
by  him  at  length  on  his  docket,  yet  the  statute  requiring 
it  is  not  very  clear,  and  in  practice  is  difficult,  if  not  im- 
practicable, of  observance.  And  in  case  where  it  is  not 
observed  that  fact  would  certainly  not  deprive  either 
party  of  the  benefit  of  a  transcript. 

The  second  ground  stated  in  the  motion  seems  to  have 
been  abandoned,  and  is  not  true  in  point  of  fact. 

As  to  the  third  ground,  "That  it  appears  to  be  no  part 
of  plaintiff's  petition  in  error,"  it  need  only  be  said  that 
the  transcript  need  not,  nor  can  it,  be  any  part  of  the 
petition  in  error.  Strictly  speaking  they  should  be  filed 
together,  but  one  is  no  part  of  the  other. 

The  fourth  ground  is  but  a  repetition  of  the  first,  and 
nothing  more  need  be  said  on  that  point. 

We  therefore  reach  the  conclusion  that  the  district 
court  did  not  err  in  denying  the  motion  of  plaintiff  in 
error — there  defendant  in  error — to  strike  the  transcript 
from  the  files. 

The  only  other  point  made  in  the  petition  in  error  is 
the  general  one :  "That  the  said  district  court  erred  in 
reversing  the  judgment  of  the  said  Michael  Archer,  jus- 
tice of  the  peace,"  etc. 

By  reference  to  the  petition  in  error,  filed  in  the  district 
court  by  the  plaintiff,  defendant  in  error  here,  it  will 
be  seen  that  most  of  the  points  therein  made  are  of  such 
a  character  as  to  depend  upon  evidence  introduced  or 
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offered  at  the  trial  before  the  justice.  Therefore,  as  none 
of  the  testimony  is  brought  to  this  court,  we  must  pre- 
sume that  the  judgment  of  the  district  court  thereon  is 
correct.  The  judgment  of  the  district  court  reversing  the 
judgment  of  the  justice  of  the  peace,  and  retaining  the 
•cause  for  trial' in  said  court  on  the  merits,  is  affirmed. 

Judgment  Affjbxed. 


Henry  G.  Hibbelee,  piiAintiff  in  errob,  v.  John  Guth- 
eart,   THE    STATE    OP    NEBRASKA,    AlBINUS    NaNCE,    ITS 

GOVERNOR,  Samuel  J.  Alexander,  its  secretary  op 
STATE,  George  M.  Bartlett,  its  treasurer,  Francib 
M.  Davis,  its  commissioner  of  public  lands  and  build- 
ings, AND  Caleb  J.  Dilworth,  its  attorney  genebal, 
defendants  in  error. 

43chool  Lands.  J.  G.  was  in  ix>sses8ion  of  a  piece  of  school  land 
as  lessee,  from  the  state,  was  in  default  of  the  payment  of  interest 
thereon,  had  been  notified  of  such  delinquency  by  the  county 
treasurer,  but  no  proceeding  had  been  taken  to  dis|)OSsess  him, 
when  H.  G.  H.  applied  to  the  proper  county  officers  and  had  the 
said  land  appraised,  took  out  a  lease  for  the  same,  surrendered 
his  lease  and  applied  to  purchase  the  same,  and  perfected  his 
purchase  thereof  according  lo  the  forms  of  law,  except  that  the 
board  of  commissioners  for  the  sale,  leasing,  etc.,  of  the  school 
lands,  etc.,  refused  to  make  or  deliver  to  H.  G.  H.  a  contract  of 
sale  of  the  said  land.  Held^  That  the  above  fkcts  constitute  no 
cause  of  action  on  the  part  of  H.  G.  H.  against  J.  G.  or  the  state 
board. 

Error  to  the  district  court  for  Douglas  county.  Heard 
belov^  on  demurrer  to  petition,  before  Savage,  J.  De- 
murrer sustained,  and  cause  dismissed^ 

John  D.  Howe,  for  plaintiff  in  error. 
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C.  A.  Baldicin,  for  defendants  in  error. 

Cobb,  J. 

The  plaintiff  in  error,  who  was  plaintiff  in  the  court 
below,  presented  his  petition  alleging  that  the  said  state 
oflScers  constitute  the  board  of  commissioners  for  the 
sale,  leasing,  and  general  management  of  all  lands  and 
funds  set  apart  for  educational  purposes  and  for  the 
investment  of  school  funds,  created  by  the  constitution 
and  laws  of  the  state  of  Nebraska ;  that  on  or  before  the 
10th  day  of  September,  1879,  the  lands  hereinafter 
described  belonged  to  the  state  of  Nebraska,  and  were  a 
part  of  what  were  known  as  its  school  lands,  and  were 
subject  to  lease  and  sale  as  such,  as  by  law  provided ; 
that  such  lands  are  described  as  follows,  to- wit :  The 
southwest  quarter  of  the  northwest  quarter,  and  the  north- 
west quarter  of  the  southwest  quarter,  and  the  southwest 
quarter  of  the  southwest  quarter  of  section  thirty-six,  in 
township  fifteen  north  of  range  12  east,  in  Douglas 
<30unty,  Nebraska,  being  120  acres  of  land,  known  in  said 
laws  as  the  class  designated  prairie  lands ;  that  on  or 
about  September  10th,  1879,  he  leased  said  lands  of  and 
from  said  state  in  the  manner  provided  by  law;  that 
prior  to  the  27th  day  of  December,  1879,  and  about  the 
15th  day  of  December,  1879,  as  such  lessee  he  applied  in 
writing  to  the  county  treasurer  of  such  county,  to  have 
such  land  appraised  for  the  purpose  of  sale,  whereupon, 
upon  the  payment  of  six  dollars  by  said  lessee,  said 
treasurer,  together  with  the  county  clerk  and  county 
judge  of  said  county,  appointed  appraisers,  who  ap- 
praised said  lands  at  their  just  and  true  value,  and  re- 
sumed their  appraisement  under  oath.as  by  law  required ; 
that  within  ten  days  after  said  appraisement,  the  said 
treasurer  forwarded  the  same,  together  with  the  written 
application  aforesaid,  to  the  of&ce  of  the  said  commis- 
sioners at  or  about  said  time,  to-wit:  December  27th, 
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1879 ;  that  said  applicant,  at  or  about  said  time,  made  a 
ivritten  surrender  of  his  lease,  and  purchased  said  land 
at  its  appraised  value  ascertained  as  above,  to- wit: 
$10.00  per  acre,  all  as  by  law  provided,  but  avers  the 
truth  to  be  that  said  state,  said  board,  and  said  officers 
refused  to  make  or  deliver  to  plaintiflf  a  contract  of  sale 
of  said  land,  for  the  reason  hereinafter  shown,  although 
plaintiff  has  in  all  respects  complied  with  the  law  in  that 
behalf,  and  paid,  on  or  about  January  1st,  1881,  the  sum  of 
$64.00  interest  and  $120.00]principal,  upon  the  purchase 
price,  and  has  since  paid  the  accruing  interest  thereon,  to- 
wit,  $64.80,  on  or  about  January  1st,  1881 ;  that  at  a  hear- 
ing had  before  said  board,  between  the  said  Gutheart  and 
the  plaintiff,  on  or  about  April  26th,  1880,  it  decided  the 
plaintiff  had  no  right  to  said  land,  and  refused  to  recog- 
nize his  right  thereto  hereinbefore  described,  on  the 
grounds  below  shown ;  but  plaintiff  avers  that  said  hear- 
ing was  informal  and  unauthorized  by  law,  and  that  the 
decision  of  said  board  was  ineffectual  to  determine  or 
impair  any  right  of  the  plaintiff  in  or  to  said  land ;  that 
said  defendant,  Gutheart,  is  in  possession  of  said  real 
estate,  claiming  under  a  lease  thereof,  made  to  one  Eliz- 
beth  Davis,  about  August  14th,  1869,  by  said  state,  that 
said  lease  having  been,  as  claimed  by  defendant,  assigned 
to  one  H.  N.  Goff,  and  by  him  assigned  to  said  Gutheajrt 
prior  to  1875,  but  avers  the  fact  to  be  that  said  lessee  and  her 
assigns,  including  said  Gutheart,  failed  to  keep  the  cove- 
nants contained  in  said  lease ;  that  they,  or  either  of  them, 
paid  no  rents  thereon  after  January,  1875,  till  after  the 
date  above  named  and  the  right  of  the  plaintiff  had 
accrued;  and  further  says  that  notice  of  such  default 
was  served  upon  said  parties,  and  each  of  them,  prior  to 
the  passage  of  the  act  of  the  legislature  concerning  said 
school  lands  and  funds,  approved  February  19th,  1877, 
as  by  law  provided,  on  December  23rd,  1876,  and  on 
other  days  before  and  after,  and  that  by  reason  of  the 
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premises  all  rights  and  interests  of  said  Gutheart  in 
or  to  said  land  have  been  cut  off  and  lost  prior  to  the  pas- 
sage of  said  act,  and  that  said  Gutheart  has  since  re- 
mained in  possession  thereof  unlawfully  and  as  a  tres- 
passer ;  that  afterwards,  on  or  about  August  14th,  1878, 
said  contract  or  lease  under  which  said  Gutheart  claimed 
was  formally  cancelled  of  record,  but  that  afterwards,  as 
claimed  by  said  Gutheart,  and  after  plaintiff  had  pur- 
chased said  land  as  aforesaid,  said  state,  by  its  officers 
and  agents,  pretended  to  reinstate  said  lease  under  which 
said  Gutheart  claimed,  in  consideration  of  the  payment 
by  him  or  by  some  person  ostensibly  for  him,  of  the  rental 
so  as  aforesaid  in  default,  under  said  lease,  thereby  as- 
suming to  cut  off  the  rights  in  and  to  said  land  acquired 
by  the  plaintiff,  upon  the  sole  ground  that  said  Gutheart 
had  not  had  notice  of  the  default  above  described,  as 
required  by  law,  and  contrary  to  the  facts  in  that  regard ; 
that  plaintiff  has  sold,  assigned  or  transferred  no  interest 
in  said  land,  etc.,  and  prays  judgment  and  general  re- 
lief. 

To  this  petition  the  defendant  Gutheart  filed  a  general 
demurrer,  which  was  sustained  by  the  district  court,  and 
the  plaintiff  failing  to  plead  further  a  general  judgment 
was  entered  for  the  defendant,  Gutheart,  and  dismissing 
the  action.  The  said  plaintiff  brings  the  cause  to  this 
court  on  error. 

The  plaintiff  in  error,  in  his  brief,  claims  under  the 
provisions  of  law  as  found  in  the  General  Statutes, 
sees.  17  and  18,  pp.  194  and  195,  and  suggests  that  if  he 
has  no  case  under  these  provisions  he  has  none  at  all. 

The  case  of  the  plaintiff,  in  effect,  admits  that  the  de- 
fendant, Gutheart,  and  those  under  whom  he  claims, 
were  at  one  time  in  the  rightful  and  exclusive  possession 
of  the  lands  in  controversy ;  that  he  is  now  in  the  actual 
possession,  but  by  virtue  of  the  proceedings  set  out  in  the 
petition  he,  the  plaintiff,  has  in  the  mean  time  become  the 
84 
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lawful  owner  and  entitled  to  the  possession  thereof.  The 
provisions  of  sec.  18  above  referred  to  are  as  follows : 

Sec.  18.  In  case  of  the  violation  of  any  of  the  cove- 
nants in  the  contract  furnished  by  the  lessee  or  purchaser 
by  the  nonpayment  of  money  at  the  time  specified  in  the 
contract,  by  the  commission  of  waste  upon  the  land,  by 
removal  of  any  improvements  thereupon  from  the  land 
without  the  consent  of  the  commissioners,  the  county 
treasurer  shall  notify  the  lessee  or  purchaser  of  his  or  her 
delinquency  and  require  the  removal  thereof  by  the  ful- 
fillment of  the  covenant  of  the  bond  and  contract,  and  if 
such  delinquency  is  not  removed  within  thirty  days,  the 
lessee  or  purchaser  shall  yield  possession  of  the  premises 
to  the  state  of  Nebraska,  and  the  property  shall  there- 
upon immediately  revert  to,  and  be  revested  in,  the  state ; 
and  the  conkact  shall  be  dissolved,  and  the  rights  of  the 
lessee  or  purchaser,  both  legal  and  equitable  therein,  be 
absolutely  determined,  and  the  prosecuting  attorney  of 
the  district  shall,  immediately  after  receiving  such  notice 
from  the  county  treasurer  of  the  violation  of  his  or  her 
<;ovenants,  by  the  lessee  or  purchaser  of  any  school  land, 
proceed  against  the  person  in  possession  of  the  premises 
involved,  in  the  name  of  the  people  of  the  state  of  Ne- 
braska for  forcible  detainer,  and  obtain  restitution  of  the 
premises  in  the  same  manner  and  with  the  like  effect  as 
in  case  of  tenants  holding  over.  In  case  of  the  violation 
of  contracts  by  the  lessee  or  purchaser  of  school  lands, 
the  county  treasurer  shall  accompany  his  notice  of  such 
delinquency  to  the  prosecuting  attorney  with  attested 
copies  of  all  papers  which  may  prove  the  covenants  and 
the  violation  thereof. 

It  was  evidently  the  intention  of  the  legislature,  in 
passing  the  law  containing  these  provisions,  to  hold  tb6 
purchasers  and  lessees  of  the  school  lands  to  the  strict 
performance  of  the  terms  of  their  obligations  to  the  state. 
And  while  by  the  terms  of  the  law  all  delinquents  were  limit- 
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ed  to  thirty  days  from  the  receipt  of  notice  of  such  delin- 
quency in  which  to  remove  the  same,  by  payment,  yet  we 
think  it  was  the  poUcy  of  the  law  to  allow  them  to  do  so  at 
any  time  before  the  commencement  of  suit  to  dispossess 
them,  by  the  prosecuting  attorney,  as  provided  for  in  the 
section.  While  the  lessee  is  in  possession,  and  not 
proceeded  against  in  the  manner  provided  by  law,  he  is 
presumed  to  have  rights,  and  these  rights  could  only  be 
<jut  off  by  the  method  pointed  out  in  the  name  of 
the  people,  and  not  by  proceedings  moved  by  and 
in  the  name  of  an  individual  designing  to  become 
the  purchaser  or  lessee,  or  otherwise.  While  the  state 
<}an  have  no  preferences  as  between  different  citizens,  yet 
as  the  law  does  not  favor  forfeitures,  it  will  always  favor 
the  removal  of  delinquencies,  on  the  part  of  those  already 
its  lessees  and  in  possession,  rather  than  the  forfeiture 
of  their  rights  to  make  room  for  others. 

We  do  not  think  it  within  the  intention  or  policy  of  the 
law  that  the  state  should  in  any  case  give  a  second  lease 
or  contract  for  any  portion  of  the  school  lands  while  the 
original  lessee,  or  his  lawful  assignee,  is  in  possession, 
claiming  to  be  so  rightfully.  Such  a  policy  would  tend 
to  litigation  and  in  many  instances  to  social  disorder. 
To  avoid  this  the  law  has  provided  a  cheap  and  expedi- 
tious method  for  dispossesi^ng  its  delinquent  lessees  and 
purchasers,  and  thus  clearing  the  field  for  new  appli- 
cants, whom  it  can  let  into  immediate  and  undisputed 
possession. 

It  appearing  from  the  petition  that  the  defendant, 

Gutheart,  was  in  the  possession  of  the  school  lands 

during  the  whole  of  the  proceedings  on  the  part  of  the 

plaintiff,  under  which  he  claims,  and  still  is,  we  think 

that  the  judgment  of  the  district  court  is  right,  and  it  is 

accordingly  afl&rmed. 

Judgment  Affikmed. 
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George  H.  Guy,  plaintiff  in  error,  v.  C.  H.   Downs^ 
et  al.,  defendants  in  error. 

Homestead.  D.  was  the  owner  of  a  homestead  consisting  of  two 
lots  in  the  city  of  C,  on  wliich  were  situated  the  dwelling  house 
and  a  large  horse  bam.  A  Judgment  was  rendered  and  docketed 
against  D.,  October  28, 1874.  In  1876,  D.  left  home  and  the  state, 
for  a  temporary  purpose,  intending  to  return,  leaving  his  wife 
and  family  o<;cupying  the  homestead.  Mrs.  T),  leased  the  bam 
to  a  tenant  for  a  term  of  one  year,  reserving  certain  privileges. 
Execution  issued  and  levied  on  so  much  of  the  ground  as  was 
covered  by  the  bam.  On  claim  of  exemption  and  injunction, 
heldf  that  such  leasing  of  the  barn,  and  its  use  by  the  tenant, 
was  not  inconsistent  with  tlie  occupancy  of  the  homestead  by 
the  debtor,  and  a  decree  making  the  irvJunction  against  the  sale 
on  exe<*ution  perpetual  affirmed. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J, 

JF.  J.  Connelly  for  plaintiflF  in  error, 

John  D.  Howe,  for  defendant  in  error. 

Cobb,  J, 

This  was  an  action  in  equity  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  who  was  the  sheriff 
of  Douglas  county,  and  others,  to  enjoin  the  sale  of  cer- 
tain premises  claimed  to  be  exempt  as  a  part  of  the  home- 
stead of  the  plaintiffs  in  said  action,  and  which  had  been 
levied  upon  and  advertised  for  sale  by  the  said  sheriff,  to 
satisfy  an  execution  against  the  said  plaintiffs.  On  the 
trial  the  district  court  found  the  issues  for  the  plaintiffs, 
and  the  injunction  was  made  perpetual  by  final  decree. 
The  cause  is  brought  to  this  court  on  error. 

The  only  error  assigned  is,  that  said  judgment  is  against 
law,  and  not  sustained  by  the  evidence. 

The  testimony  is  to  the  effect  that  C.  H,  Downs  and 
Cornelia  C.  Downs,  husband  and  wife,  together  with  their 
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family,  for  many  years  owned  and  occupied  lots  one  and 
two,  in  block  eighty-seven,  in  the  city  of  Omaha,  as  their 
homestead.  These  lols  were  improved  by  a  large  two 
story  house,,  situated  about  the  center  of  the  two  lots, 
with  the  usual  outbuildings,  and  a  horse  bam,  situated 
west  of  the  house,  and  extending  nearly  to  the  west  line 
of  the  west  lot.  This  bam  had  been  built  by  0.  H.  Downs 
for  domestic  use,  and  was  occupied  by  him  for  stabling 
his  family  horses  and  cow,  storing  hay,  etc.  About 
the  year  1876,  C.  H.  Downs,  having  been  unfortunate 
in  financial  transactions  and  being  reduced  in  circum- 
stances, temporarily  left  Omaha,  and  went  to  some  part 
of  the  mining  country  and  engaged  in  prospecting  for 
mines,  leaving  his  family,  consisting  of  his  wife  and  two 
daughters,  together  with  his  wife's  father,  in  the  occu- 
pancy of  the  homestead.  Some  time  after  the  departure 
of  C.  H.  Downs,  the  family,  no  longer  keeping  horses, 
had  but  little  present  use  for  the  bam,  and  rented  the 
same  out  for  one  year  to  parties  for  the  purpose  of  a  liv- 
ery or  boarding  stable,  reserving  however  **the  right  of 
necessary  room  in  the  loft  for  the  use  of  storing  a  few 
stoves,  also  reserving  the  right  of  way  about  the  said 
premises  to  care  for  one  cow,  and  room  for  hay  for  said 
cow."  After  the  lessee  had  taken  possession  of  the  bam 
under  said  lease,  the  twenty-two  feet  of  the  lot  on  which 
the  said  bam  stands  was  levied  on,  and  advertised  for 
sale,  by  the  plaintiff  in  error. 

The  only  question  in  the  case  is  whether  the  leasing  of 
the  bam  as  above  stated  amounted  to  an  abandonment 
of  the  right  of  exemption  in  the  property  levied  upon. 
It  is  not  claimed,  nor  could  it  be,  in  view  of  the  whole 
current  of  authorities,  that  the  going  away  of  C.  H. 
Downs,  in  the  manner  and  for  the  purpose  above  stated, 
atnounted  to  an  abandonment  of  his  homestead  right.! 
This  being  the  case,  it  may  be  pertinent  to  consider 
whether  the  doing  of  any  act  in  his  absence,  by  his  wife. 
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or  any  other  person,  without  his  authority,  could  have 
the  effect  to  deprive  him  of  this  important  right  in  any 
part  of  his  homestead. 

It  was  agreed  at  the  hearing  that  the  judgment  upon 
which  it  was  sought  to  sell  the  property  in  question,  hav- 
ing been  rendered  in  1874,  this  case  comes  under  the  pro- 
visions of  section  525  of  the  General  Statutes^  which  is  as 
follows : 

''A  homestead,  consisting  of  any  quantity  of  land,  not 
exceeding  one  hundred  and  sixty  acres,  and  the  dwelling 
house  thereon,  and  its  appurtenances,  to  be  selected  by 
the  owner  thereof,  and  not  included  in  any  incorxK)rated 
city  or  village,  or  instead  thereof,  at  the  option  of  the 
owner,  a  quantity  of  contiguous  land,  not  exceeding  two 
lots,  being  within  an  incorporated  town,  city,  or  village, 
and  according  to  the  recorded  plat  of  such  incorporated 
to^vn,  city,  or  village,  or  in  lieu  of  the  above,  a  lot,  or 
parcel  of  contiguous  land,  not  exceeding  twenty  acres,  be- 
ing within  the  limits  of  an  incorporated  town,  city,  or  vil- 
lage, the  said  parcel  or  lot  of  land  not  being  laid  off  into 
streets,  blocks,  and  lots,  owned  and  odcu^ied  by  any  resi- 
dent of  the  state  being  the  head  of  a  fanuly,  shall  not  be 
subject  to  attachment,  levy,  or  sale,  upon  execution  or 
other  process,  issuing  out  of  any  court  in  this  state,  so 
long  as  the  same  shall  be  owned  and  occupied  by  the 
debtor  as  such  homestead." 

The  language  of  this  section  is  not  involved  in  any  ob- 
scurity, and  to  the  mind  of  the  writer  it  is  difficult  to  con- 
ceive it  to  be  susceptible  of  but  one  meaning.  The  object 
of  the  law  is  to  exempt,  and  save  to  the  debtor  and  his 
family  a  home  or  place  to  live,  be  that  home  a  farm  in  the 
country,  a  suburban  residence  within  the  corporate  lim- 
its, but  not  within  the  laid  out  and  platted  portion  of  an 
incorporated  town,  city,  or  village,  or  a  town,  city,  or  vil- 
lage home,  being  within  an  incorx)orated  town,  city,  or 
village,  and  according  to  the  recorded  plat  of  such  incor- 
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porated  town,  city,  or  village;  in  other  words,  in  the 
platted  and  recorded  part  thereof.  In  the  first  case  such 
homestead  is  limited  to  one  hundred  and  sixty  acres  of 
land,  ''and  the  dwelling  house  thereon  and  its  appurten- 
ances." In  the  second  case,  as  the  writer  has  arranged 
them,  inverting  their  order— the  homestead  thus  exempted 
is  limited  to  *'a  lot  or  parcel  of  contiguous  land,  not  ex- 
ceeding twenty  acres,  being  within  the  limits  of  an  incor- 
porated town,  city,  or  village,  the  said  parcel  or  lot  of  land 
not  being  laid  off  into  streets,  blocks,  and  lots.  In  the 
third  case  the  homestead  is  limited  to  "a  quantity  of 
contiguous  land  not  exceeding  two  lots,  being  within  an 
incorporated  town,  city,  or  village,  and  according  to  the 
recorded  plat  of  such  incorporated  town,  city,  or  village.  "^ 
And  the  exemption  of  such  homestead,  of  whichever 
kind  it  may  be,  is  limited  to  residents  of  the  state,  and  in 
respect  to  duration  to  ''so  long  as  the  same  shall  be 
owned  and  occupied  by  the  debtor  as  his  homestead." 
This  quantity  of  contiguous  land,  not  exceeding  two 
lots,  having  the  homestead  character  impressed  upon 
it,  becomes,  in  view  of  its  occupancy  as  such,  one 
piece  of  property;  so  that  the  occupancy  of  one  lot  or 
one-half  of  the  whole  is,  in  contemplation  of  the  statute, 
the  occupancy  of  the  whole. 

No  one  will  doubt  that  a  homestead  as  above  limited 
and  defined  would  be  occupied  as  such,  within  the  mean- 
ing of  the  statute,  by  a  residence  thereon  by  the  debtor 
and  his  family  in  a  house  of  the  smallest  dimensions,  al- 
though the  entire  balance  of  such  land  were  suffered  to  go 
to  waste  or  lie  common.  And  why  would  it  be  any  the 
less  so  occupied  if  such  balance  were  put  to  some  useful 
purpose?  We  can  see  no  reason,  even  although  such 
purpose  might  involve  the  joint  occupancy  of  other  per- 
sons. It  is  neither  within  the  letter  or  the  spirit  of  the 
statute  that  the  occupancy  of  the  homestead  by  the  debtor 
should  be  exclusive.    He  fulfils  the  terms  of  the  law  by 
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continuing  to  occupy,  and  while  he  does  so,  he  can  do  or 

sufiFer  any  other  lawful  thing  in  reference  to  the  premises 

not  inconsistent  with  his  said  occupancy. 

In  the  case  at  bar,  when  Mrs,  Downs  leased  the  bam, 

she  reserved  certain  room  and  accommodation  in  and 

about  it  for  the  purpose  of  storing  stoves,  and  keeping  a 

*cow,  hay,  etc.,  so  that  in  the  strictest  sense  the  debtor 

continued  to  occupy  the  bam.    But  we  choose  rather  to 

put  this  opinion  on  the  broader  ground.    The  decree  of  the 

district  court  is  affirmed. 

Degree  Affibmed. 


Cephas  Simmons,  plaintiff  in  error,  v.  Miranda  Minice, 
defendant  in  error. 

B^ectment :  evidence.  Iu  a  trial  in  ejectment  the  plaintiff  intro- 
duced record  evidence  of  a  tax  deed  from  the  county  treasurer  to 
one  W.  for  the  premises  in  controversy,  and  a  chain  of  convey- 
ances from  W.  to  the  plaintiff,  and  also  proved  actual  possession 
for  six  years  of  all  tlio  premises  conveyed,  except  a  triangular 
'  strip,  160  rods  in  length  by  ten  feet  in  width  at  one  end  and  run- 
ning to  a  point  at  the  other,  whicli  strip  acj^oined  the  land  of  and 
was  in  the  possession  of  the  defendant,  who  produced  no  evi- 
dence of  title.    Held,  That  the  plaintiff  was  entitled  to  recover. 

Error  to  the  district  court  for  Bichardson  county. 
Tried  below  before  Weaver,  J. 

Schocnheit  cC-  Thomas,  for  plaintiff  in  error. 

lahani  Reavis  and  Frank  Martin,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  of  ejectment.  The  plaintiff  alleges 
in  his  petition  that  he  is  the  owner  and  entitled  to  the 
immediate  possession  of  the  east  one-half  of  the  south- 
west one-fourth  of  section  32,  town  2  north,  range  16  east» 
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and  that  ever  since  July,  1878,  the  defendant  has  unlaw- 
fully kept  him  out  of  the  possession  "of  a  triangular  strip 
on  the  east  side  of  said  land  measuring  one  hundred  and 
sixty  rods,  on  the  south  side  thereof  ten  feet,  and  bounded 
on  the  west  by  a  line  drawn  from  the  n.  e.  comer  of  the 
lands  first  above  described  to  a  point  ten  feet  west  of  the 
B.  e.  comer  of  plaintiff's  land  first  herein  described."  The 
answer  is  a  general  denial.  On  the  trial  of  the  cause  the 
attorneys  for  the  plaintiff  offered  in  evidence  the  record 
of  deeds  of  Richardson  county,  for  the  purpose  of  show- 
ing a  tax  deed,  dated  December  4th,  1864,  from  David  B. 
Holt,  treasurer  of  Richardson  county,  to  John  G.  White, 
for  the  lands  in  controversy,  as  the  foundation  of  the 
plaintiff's  title.  Objections  were  made  to  the  introduction 
of  this  record  and  deed,  which  are  not  now  before  the 
court  and  will  not  be  considered.  The  record  and  deed 
were  admitted  in  evidence.  The  plaintiff  then  introduced 
in  evidence  the  record  of  a  deed  from  White  to  the  plain-  ' 
tiff.  He  then  introduced  evidence  tending  to  show  that 
he  was  in  actual  possession  of  all  the  land  above 
described,  except  the  strip  in  controversy,  and  also  evi- 
dence that  in  the  year  1876  he  had  broken  up  and  put 
in  cultivation  a  considerable  portion  of  said  land,  and 
that  he  had  fenced  and  otherwise  improved  it.  It  ap- 
pears from  the  record  that  the  quarter  section  of  land 
directly  east  of  that  claimed  by  the  plaintiff  belongs  to  the 
defendant ;  that  a  former  owner  of  that  tract  set  out  a 
hedge  about  160  rods  in  length  on  what  was  supposed  to 
be  the  line  between  the  land  of  the  plaintiff  and  defend- 
ant, but  that  while  the  north  end  of  the  hedge  was  upon 
the  line,  the  south  end  extended  on  the  land  above  des- 
cribed and  claimed  by  the  plaintiff,  about  ten  feet,  and 
this  is  the  strip  in  dispute.  The  plaintiff  called  the 
county  surveyor  and  offered  to  prove  that  the  hedge  in 
question  was  upon  the  plaintiff's  land,  but  the  evidence 
was  excluded.    The  plaintiff  then  offered  to  prove  that 
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the  hedge  in  question  was  set  out  by  a  former  oiBriier  of 
the  land  belonging  to  the  defendant,  who  by  mistake  set 
the  hedge  across  the  line^  etc.  This  was  also  excluded. 
There  were  other  offers  to  which  it  is  unnecessary  to  refer. 
The  defendant  offered  no  evidence.  The  jury  returned  a 
verdict  for  the  defendant,  upon  which  judgment  was 
rendered  dismissing  the  action. 

The  question  to  be  determined  is,  was  the  plaintiff  en- 
titled to  recover  upon  the  evidence  before  the  jury  ?  We 
think  he  was  entitled  to  verdict.  He  showed  record 
evidence  of  a  tax  deed  from  tha  treasurer  of  Bichardson 
county  to  White,  and  a  contmuous  chain  of  title  from 
White  to  the  plaintiff,  while  the  defendant  showed  no  title 
whatever.  Objection  is  made  to  the  form  of  the  deeds, 
but  that  question  is  not  before  the  court.  The  case  is 
here  on  error,  and  only  the  errors  assigned  can  be  consid- 
ered. The  deeds  were  admitted  in  evidence,  and  where 
no  complaint  is  made  to  the  admission  the  presumption 
is  that  none  exists.  It  may  be  doubtful,  however,  whether 
the  defendant  can  insist  upon  ixregularities  in  the  plain- 
tiff's title.  She  does  not  claim  to  be  the  owner  of  the  land 
or  entitled  to  the  possession,  and,  so  far  as  this  record  dis- 
closes, is  a  mere  intruder.  See  Blackwell  on  Tax  Titles^ 
78,  note  1.  The  judgment  of  the  district  court  is  re- 
versed,  and  the  cause  remanded  for  further  proceedmgs. 

Bevbrsed  and  Remanded. 


George  W.  Mitchell,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

;  Liquor  SeUinff :  rkcovbryof  penalty  by  civil  action.  An 
action  to  recover  the  penalty,  under  section  574  of  the  crimi- 
nal code  of  1873,  is  properly  a  civil  action,  and  may  be  com- 
menced bv  summons. 
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2.    :  .  An  action  to  recover  the  penalty,  under  section 

574  of  the  criminal  code  of  1873,  was  dismissed  by  a  justice  of 
the  peace,  because  no  oath  charging  the  offense  had  been  made, 
or  warrant  issued  for  the  accused.  Heldj  That  a  judgment  of 
the  district  court  reversing  the  judgment  of  the  justice  and  re- 
instating the  case  was  not  erroneous. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J.  , 

Scott  d'  Conner,  for  plaintiif  in  error. 

C,  J.  Dllworth,  attorney  general  for  the  State.  / 

Maxwell,  J. 

On  the  80th  day  of  July,  1880,  Charles  Penn  filed  a 
complaint  before  E.  W,  Cherry,  a  justice  of  the  peace  of 
York  county,  charging  George  W.  Mitchell  with  the  vio- 
lation of  section  674  of  the  code  of  criminal  procedure, 
A  summons  was  duly  issued  and  served  ux)on  Mitchell,, 
who,  on  the  return  day  of  the  summons,  filed  a  motion 
for  a  change  of  venue.  The  case  was  afterwards,  by 
consent,  transferred  to  J.  S.  Bennett,  another  justice  of 
the  peace  of  i^at  county.  The  attorney  for  Mitchell 
thereupon  filed  a  motion  to  dismiss  the  action,  and  the 
motion  was  sustained  and  the  cause  dismissed.  The  case 
was  taken  on  error  to  the  district  court,  where  the  judg- 
ment of  the  justice  was  reversed,  and  the  case  retained 
for  trial  in  the  district  court,  and  judgment  for  $19.48 
costs  rendered  against  Mitchell.  He  now  brings  the  cause 
into  this  court  by  petition  in  error. 

Sec.  674  of  the  criminal  ^ode,  as  it  existed  at  the  time 
this  action  was  commenced,  reads  as  follows : 

"Any  person  licensed  as  before  provided,  who  shall 
give  or  sell  any  malt,  spirituous,  or  vinous  liquors,  or 
other  intoxicating  drink,  to  any  minor,  apprentice,  or 
servant,  under  twenty-one  years  of  age,  without  the  con- 
sent of  the  parents,  guardian,  or  master  thereof,  shall 
fo|feit  and  pay  for  each  oflfense  the  sum  of  twenty-five 
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dollars  for  the  use  of  the  school  fund,  to  be  recovered  by 
the  proper  action,  before  any  justice  of  the  peace  of  the 
proper  county,  upon  the  complaint  of  any  person  who 
will  file  with  such  justice  a  statement  in  substance  as 
follows:  A.  B.  complains  of  the  violation  of  section 
five  hundred  and  seventy-four  of  the  criminal  code.  And 
on  the  proof  Of  the  violation  of  said  section,  or  any  part 
thereof,  the  justice  shall  render  judgment  for  the  whole 
amount  of  fine  and  costs,  and  the  person  so  convicted 
shall  be  committed  to  the  common  jail  until  the  same  is 
paid,"    Gen.  Stat.,  852. 

Sec.  12,  art.  I,  of  the  constitution,  provides  that,  "no 
person  shall  be  compelled,  in  any  criminal  case,  to  give 
evidence  against  himself,  or  be  twice  put  in  jeopardy  for 
the  same  offense." 

Blackstone  defines  a  crime  or  misdemeanor  to  be  "  an 
act  committed  or  omitted  in  violation  of  public  law, 
either  forbidding  or  commanding  it."  4  BI.,  Com.,  5. 
This  definition,  however,  fails  in  precision,  as  it  fails  to 
distinguish  between  cases  where  the  punishment  of  an 
offense,  such  as  selling  liquor  in  violation  of  law,  is  pun- 
ishable by  indictment,  or  where  the  proceeding  is  by  an 
action  of  debt.  An  action  on  a  penal  statute  to  recover 
money  as  a  penalty  is  a  civil  action.  1  Bishop  Grim.  Law, 
sec.  82.  People  v.  Hoffman,  8  Mich.,  248.  Keith  r.  Tutik, 
28  Me.,  826,  885.  Indianapolis  v.  FairchUd,  1  Cart.  Ind„ 
315,  Belcher  i\  Johnson,  1  Met.,  148.  Buckwalter  r.  (7. 
S.,  11  S.  &  R.,  198.  Rogers  v.  Alexander,  2  Green,  448. 
People  V,  Ontario,  4  Denio,  260.  And  the  action  may 
be  in  the  name  of  the  state ;  but  this  does  not  make  the 
cause  a  criminal  one.  Webster  v.  TJie  People,  14  HI.,  365. 
The  true  test  is  to  enquire  whether  the  proceeding  is  by 
indictment  or  action.  If  by  indictment,  the  cause  isfrim- 
inal ;  if  by  action,  the  cause  is  civil.  Tested  by  these 
rules  it  will  be  seen  at  once  that  this  is  a  civil  action. 
The  object  is  to  recover  a  money  judgment,  and  the  fitct 
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that  the  law  designates  a  specific  amount  does  not  change 
the  character  of  the  action. 

Second,  Does  the  fact  that  the  justice  dismissed  the 
action  operate  as  a  discharge  of  the  plaintiff  ?  In  other 
words,  does  the  constitutional  provision  that  the  accused 
shall  not  be  twice  put  in  jeopardy  for  the  same  oflPense 
apply  to  mere  civil  actions  for  the  recovery  of  penalties  ? 
We  think  not.  The  constitutional  inhibition  applies  only 
to  criminal  proceedings — such  ofifenses  as  are  designated 
by  our  statute  as  felonies  or  misdemeanors.  See  1 
Bishop  on  Cr.  Law,  sec,  656.  This  action  was  com- 
menced as  a  civil  action,  by  summons,  for  the  recovery 
of  a  specific  sum  of  money,  for  the  payment  of  which 
it  was  alleged  the  plaintiff  was  liable  by  reason  of  having 
sold  liquor  to  a  minor.  The  plaintiff  moved  to  have  the 
cause  dismissed  because  it  was  not  commenced  as  a 
criminal  action,  and  he  was  not  brought  into  court  by  a 
warrant.  The  motion  was  sustained  on  those  grounds. 
The  plaintiff,  therefore,  by  his  pleadings,  recognizes  the 
fact  that  he  has  not  been  put  in  jeopardy  under  the  crim- 
inal law.  That  the  justice  had  jurisdiction  of  the  action 
and  erred  in  dismissing  it  is  clear,  and  the  district  court 
did  right  in  reversing  the  judgment  of  the  justice  and 
reinstating  the  case.  The  judgment  for  costs  is  merely 
for  the  costs  incurred  in  the  proceedings  in  error,  and 
was  properly  rendered.  There  is  no  error  in  the  judg- 
ment, and  it  is  afiSrmed. 

Judgment  Affirmed. 


The  Citizens  Bank,  plaintiff  in  error,  v.  B.  F.  Kyman, 
defendant  in  error. 

1.  Promissory  Notes  :  bona  fide  purchaser.  A  bank  purchased 
secured  and  unsecured  notes  before  the  maturity  thereof,  for 
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about  throo-tillhs  of  their  face  value.  In  an  action  on  one  of  the 
notes,  there  ])o\iig  no  testimony  tending  to  show  their  actual 
value,  held,  .that  the  price  paid  was  not  su^cient  to  justify  a  jury 
in  finding  that  the  bank  was  not  a  bona  fide  purchaser. 

2.    :     FAILURE  OP  CONSIDERATION.    In  an  action  upon  a 

promissory  note  given  for  ft'uit  trees,  the  defense  was  a  f^iilure 
of  consideration  and  breach  of  warranty,  but  there  was  no  tes- 
timony tending  to  show  the  loss  of  trees  or  a  breach  of  warran- 
ty.   Held,  a  failure  to  prove  the  defense. 

Error  to  the  district  court  for  Fillmore  county.  Tried 
below  before  Weaver,  J. 

Hastings  dt  McGintie,  for  plaintiff  in  error. 

Jr.  H,  Morris,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  upon  a  promissory  note  given  for 
fruit  trees.  The  defense  is  a  failure  of  consideration. 
The  note  is  dated  Oct.  28th,  1878,  due  in  one  year  with 
interest,  and  payable  to  the  order  of  Dewitt  &  Smith, 
On  the  27th  of  October,  1879,  the  plaintiff  purchased 
the  note  in  question,  together  with  a  number  of  other 
notes,  for  about  three-fifths  of  their  face  value.  From 
this  consideration  alone  the  jury  seem  to  have  thought 
that  the  plaintiff  was  not  a  bona  fide  purchaser,  and 
found  for  the  defendant.  There  is  no  testimony  in  the 
record  showing  the  value  of  these  not^s,  and,  for  aught 
that  appears,  the  plaintiff  may  have  paid  not  only  a  fair 
but  full  value  for  them.  A  material  inquiry  in  such 
case  is  the  solvency  of  the  maker,  or  the  character  of  the 
security,  if  any.  The  question  of  a  bona  fide  purchase 
must  be  determined  by  the  simple  tests  of  honesty  and 
good  faith  on  the  part  of  the  purchaser. 

But,  even  as  between  the  original  parties  to  the  note, 
there  is  an  entire  failure  of  testimony  to  invalidate  the 
•consideration.  It  is  stated  that  Dewitt  &  Smith  war- 
ranted the  trees,  but  there  is  no  testimony  whatever 
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tending  to  show  that  the  trees  did  not  live,  or  that  the 
alleged  warranty  has  been  broken,  and  the  answer,  in 
our  opinion,  fails  to  state  a  defense,  there  being  no 
allegation  of  breach  of  the  alleged  warranty.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Bevebsed  akd  Bemanded. 


Charles  Harrall,  plaintiff  in  error,  v.  Eli  Gray,  de- 
pendant IN  ERROR. 

1.  Joinder  of  Actlona.  A  cause  of  action  to  recover  tlie  possession 
of  land,  and  for  rents  and  profits,  may  be  joined. 

'2.  Limitation  of  Actions.  An  action  for  rents  and  profits  is  barred 
in  four  years,  and  is  not  limited  to  the  time  of  service  of  sum- 
mons in  the  action. 

Error  to  the  district  court  for  Bichardson  county. 
Tried  below  before  Weaver,  J. 

A,  R.  Scott  and  J.  R.  JVUhite,  for  plaintiff  in  error. 

A,  Schoenheit  and  E.  W.  Thomas,  for  defendant  in 
-error. 

Maxwell,  J. 

This  is  an  action  of  ejectment.  Judgment  was  ren- 
dered in  the  court  below  in  favor  of  Gray,  for  the  re- 
covery of  the  premises  in  dispute,  and  $200.00  for  rents 
and  profits.  None  of  the  errors  relied  on  in  the  motion  for 
a  new  trial,  to  secure  a  reversal  of  the  judgment  in  eject- 
ment, are  referred  to  in  the  plaintiff's  brief,  and  therefore 
fieem  to  be  waived,  and  will  not  be  considered.  But  it  is 
insisted  that  the  court  erred  in  rendering  judgment  for 
iihe  rents  and  profits  of  the  land  in  dispute. 

The  sixth  subdivision  of  section  87  of  the  code  provides 
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that  the  plaintiff  may  unite  several  causes  of  action  in 
one  petition,  whether  they  be  such  as  have  heretofore 
been  denominated  legal,  or  equitable,  or  both,  when  they 
are  included  in  either  of  the  following  classes,  *  *  * 
*****  Sixth,  Claims  to  recover  real  property  with 
or  without  damages  for  the  withholding  thereof,  and 
the  rents  and  profits  of  the  same." 

The  code  has  substituted  for  the  action  of  trespass  for 
mesne  profits  an  action  which  is  described  as  a  claim  for 
damages  for  the  withholding  of  real  property,  and  for  the 
rents  and  profits.  This  action  is  limited  to  four  years, 
while  an  action  of  ejectment  may  be  brought  within  ten 
years.  But  such  cause  of  action  under  the  code  may  be 
joined  with  an  action  to  recover  the  land.  These  are 
separate  and  distinct  causes  of  action,  and  should  be 
separately  stated  and  numbered  in  the  petition.  The 
jury  must  find  separately  upon  the  issues. 

It  is  claimed,  on  behalf  of  the  plaintiff ,  that  the  fourth 
section  of  the  occupying  claimants  act  has  repealed  the 
law  authorizing  a  recovery  for  rents  and  profits.  The 
section  rends  as  follows  :  "That  the  jury  impaneled  as 
above  shall  immediately  proceed  to  view  the. premises  in 
question,  and  then  and  there  on  oath  or  aflSrmation 
assess  the  value  of  all  lasting  and  valuable  improve- 
ments made  as  aforesaid  on  the  lands  in  question,  pre- 
vious to  the  party  receiving  actual  notice  as  aforesaid  of 
such  adverse  claim,  and  shall  also  assess  the  damages,  if 
any,  which  the  said  land  may  have  sustained  by  waste, 
together  with  the  net  annual  value  of  the  rents  and 
profits  which  the  occupying  claimant  may  have  received 
from  the  same,  after  having  received  notice  of  the  plain- 
tiff's title,  by  the  service  of  process,  and  deduct  the 
amount  thereon  from  the  estimated  value  of  such 
lasting  and  valuable  improvements,  •  and  said  jury 
shall  also  assess  the  value  of  the  land  in  question  at  the 
time  of  rendering  judgment  as  aforesaid,  without  the 
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improvements  made  thereon,  or  damages  sustained  by 
waste  as  aforesaid."    [Comp.  Stat.,  866]. 

It  will  not  be  claimed  that  the  words  of  the  section  are 
suflScient  to  bar  a  right  of  action.  The  jury,  so  impan- 
eled, are  to  assess,  Ist,  The  value  of  lasting  and  valuable 
improvements.  2nd.  The  damages  which  the  land  may 
have  sustained  from  waste,  and  the  value  of  the  rents 
and  profits  after  service  of  summons  in  the  action.  8rd. 
The  value  of  the  land  without  the  improvements  at  the 
time  judgment  is  rendered.  If,  on  the  trial,  a  recovery 
for  the  rents  and  profits  is  had  up  to  the  time  of  trial, 
the  jury  selected  to  appraise  the  improvements  should 
not  include  in  their  estimate  the  rents  and  profits  after 
the  action  is  commenced,  and  if  they  do  so,  the  court 
should  order  it  stricken  out  of  the  finding  or  order  a 
re-appraisement.  In  our  opinion,  the  section  referred  to 
does  not  debar  a  plaintiff  from  maintaining  an  action  to 
recover  rents  and  profits  for  such  length  of  time,  within 
four  years,  as  he  may  be  entitled  to  the  same.  No  error 
has  been  pointed  out  in  the  amount  of  the  verdict. 

It  is  unnecessary  to  discuss  the  question  of  the  right 
of  Harrall  to  payment  for  lasting  improvements  made 
on  the  land  in  dispute,  as  it  does  not  appear  that  any  re- 
quest was  made  by  him  for  a  jury  to  assess  the  same. 
There  is  no  error  in  the  record,  and  the  judgment  is 

affirmed. 

JuDGME^JT  Affirmed. 


Mark  H.  Gartrell,    appellee,    v.    Julia  A.  Stafford, 

APPELLANT. 

L  Specific  Performance.  An  action  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  is  of  two  fold  cliaractor, 
viz :  in  rem  and  in  personam,  and  may  bo  brought  aj^ainst  a  non- 
resident defendant  in  the  connty  where  the  land  in  controversy 
is  situated. 

85 


646    SUPREME  COURT  OF  NEBRASKA, 

Oartroll  v.  Stafford. 


2.    :    JURISDICTION.     The  Jurisdiction  of  courts  of  equity, 

to  decree  speciftc  performance  of  contracts  for  the  sale  of  real 
estate,  is  not  limited  as  in  cases  respecting  chattels,  to  special 
circumstances,  but  is  general. 

3.  Vendor  and  Vendee :  title.  Where  the  vendee  is  willing? 
to  accept  the  yendor*s  title,  the  vendor  cannot  set  up  as  a  defense 
to  the  action  a  defect  in  his  title. 

4.  :  STATUTE  OF  FRAUDS.  The  statuto  of  frauds  only  re- 
quires the  vendor  to  sign  the  contract,  or  memorandum  thereof, 
for  the  sale  of  lands. 

5.  Proving  contract  by  letters.  Where  a  contract  is  sought  to 
be  proved  by  letters,  there  must  be  testimony  tending  to  prove 
the  handwriting,  or  that  they  came  from  the  defendant  or  an 
authorized  agent,  or  were  received  in  due  course  of  mail  in 
answer  to  letters  mailed  to  the  address  of  the  alleged  w^riter. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J. 

Colby  iC'  Hazlett,  for  appellant,  on  question  of  jurisdic- 
tion cited  Pawling  r.  Birdy  13  Johns.,  192.  Leith  v.Leith^ 
89  N.  H.,  20.  Brown  on  Frauds,  sec.  452.  Armstrong  v. 
Katterhom,  11  Ohio,  272.  On  question  of  title,  cited 
Watts  t\  Waddky  1  McLean,  200.  Bates  r.  Delavan,  5 
Paige,  299.  Fitzpatrick  i\  Featherstotie,  3  Ala.,  40.  On 
question  of  admissibility  of  letters,  etc.,  cited  Green- 
leaf  on  Evidence,  chap.  6.  Coleson  r.  Thompson,  2 
Wheat.,  336.  On  question  of  power  of  court  to  de- 
cree specific  performance,  cited  Seymour  r.  Delancy, 
3  Cow.,  445.  Modisett  v.  Johnson,  2  Blackf.,  431.  Can 
V.  Duval,  14  Peters,  79,  Walters  v.  Brown,  7, J.  J.  Marsh., 
123.     Goodwin  r.  Lijon,  4  Porter,  297. 

Pemberton  lO  Forbes,  for  appellee,  cited  inter  alia,  Bush 
V,  Miller,  13  Barb.,  487.  Cunningham  r.  Bank,  21  Wend., 
557.  1  Greenleaf  Ev.,  sec.  573  a,  and  577,  note  1.  2 
Starkie  Ev„  *373.    \ioodeU  v:  Hibbard,  32  Mich.,  47. 

Maxwell,  J, 

This  is  an  action  to  enforce  the  specific  performance  of 
an  alleged  contract  for  the  conveyance  of  real  estate.  The 
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land  in  controversy  is  situated  in  Gage  county,  and  the 
plaintiff  is  a  resident  of  that  county,  while  the  de- 
fendant is  a  resident  of  California.  The  contract  was 
made  by  certain  real  estate  agents  on  behalf  of  the  de- 
fendant, upon  the  authority  of  certain  letters  signed 
"  Mrs.  Julia  A.  Stafford."  A  decree  was  rendered  in  the 
court  below  in  favor  of  the  plaintiff.  The  defendant  ap- 
peals to  this  court.  It  appears  from  the  evidence  that 
during  the  summer  of  1879  a  letter,  of  which  the  follow- 
ing is  a  copy,  was  delivered  to  Messrs,  Somers  &  Schell, 
real  estate  agents,  Beatrice. 

MoNTicELLo,  Napa  Co.,  California,  June  11,  1879. 
Real  Estate  Agent,  Beatrice,  Neb.  Dear  Sir  :  Not  be- 
ing acquainted  with  the  name  of  a  real  estate  agent  in 
your  place,  you  will  excuse  the  omission.  I  have  a  farm 
in  Gage  county.  Neb.,  which  I  am  very  desirous  to  sell, 
and  want  to  put  it  into  the  hands  of  some  agent  who  will 
attend  to  it  promptly.  I  will  sell  it  very  cheap  as  I  am  in 
California  sick,  and  need  the  money.  It  is  known  as  the 
"  Stafford  farm  "  and  has  belonged  to  me  and  my  hus- 
band, now  deceased,  over  twenty  years,  you  can  see  the 
deed  recorded  in  the  Beatrice  clerk's  oflSce.  It  is  situated 
on  the  Little  Nemaha  river.  It  is  a  fine  farm,  well  wa- 
tered, and  well  timbered,  with  plenty  of  rich  bottom 
land.  Several  years  ago,  C.  E.  Moore,  residing  in  the 
same  neighborhood,  offered  me  two  thousand  dollars  for 
it,  but  I  did  not  then  wish  to  sell.  I  have  lately  offered 
it  for  eighteen  hundred  dollars,  but  if  you  take  it  in  hand 
I  would  like  for  you  to  do  the  best  that  you  can.  G.  Hill- 
man,  of  Hooker,  eight  miles  distant  from  my  place,  has 
charge  of  it,  and  has  rented  it  to  Peter  Stockhouse.  I 
would  like  to  hear  from  you  immediately,  and  if  you  will 
attend  to  this  promptly,  it  is  all  that  I  can  desire. 
Yours  very  respectfully, 

Addre^:  Mrs.  Julia  A.  Stafford, 
Monticello,  Napa  Co.,, California. 
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To  this  the  following  letter  was  sent  directed  to  "  Mrs. 
Julia  Stafford,  Monticello,  Napa  county,  California:** 

Yours  of  the  11th  inst.  has  fallen  into  our  hands.  We 
will  take  charge  of  your  land  and  sell  it  to  the  best  ad- 
vantage as  soon  as  possible.  Please  give  us  the  terms 
upon  which  you  are  willing  to  sell.  It  is  very  hard  to  get 
all  cash  down  for  land.  If  you  will  take  one-third  down, 
and  balance  in  one  and  two  years  at  ten  per  cent  on 
deferred  payments,  we  could  sell  quicker  no  doubt.  But 
give  us  your  terms  and  we  will  go  to  work  and  sell  as 
quick  as  possible.    Yours, 

SOMEBS  &,   SCHELL. 

To  this  they  received  the  following  reply : 

Monticello,  Napa  Co.,  Cal.,  June  24th. 

Messrs,  Somers  d  Scliell,  Beatrice,  Nebraska:  Yours  of 
June  18th,  came  promptly  to  hand  to-day,  and  I  hasten  to 
reply.  The  place  at  $1,800.00  cash,  would  be  very  cheap.  I 
would  much  prefer  to  sell  at  that  figure  for  cash,  than  to 
get  more  and  wait ;  but  if  you  cannot  sell  at  that  figure  for 
cash,  I  will  take  §2,500.00,  one-third  down,  and  the  bal- 
ance in  one  and  two  years  at  10  per  cent  interest  on 
remainder,  with  mortgage  for  security  on  the  place.  If 
possible,  I  would  like  to  have  it  sold  before  the  first  of 
next  September,  The  place  is  an  uncommonly  good  one, 
and  I  am  very  anxious  to  sell.  Please  do  the  best  you 
can,  and  thanking  you  for  promptness  in  the  matter,  I 
am  yours  very  respectfully, 

Mrs.  Julljl  Stafford, 

Monticello,  Napa  Co.,  Cal. 

In  reply  Somers  &  Schell  sent  the  following, 

Sept.  6,  —9 

Mrs.  Julia  Stafford,  Monticello yCalifomia,  Dear  Madam: 
We  have  an  offer  from  M.  H.  Gartrell,  of  $1,500.00,  for 
your  n.  w.  one-fourth  1  —  6  —  8,  in  this  county.  Will  pay 
$500.00  cash,  balance  in  five  annual  payments  of  $200.00 
each,  with  8  per  cent  interest.*    We  tried  to  get  better  of- 
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fer  out  of  him,  and  told  him  what  your  price  was.  We 
however  write  you  in  regard  to  the  matter.  Write  us  by 
return  mail.    Yours  truly, 

SOMEBS  &   SCHELL. 

The  letter  received  in  answer  to  the  above  is  as  follows : 

MoNTiGELLo,  Napa  Co.,  Cal.,  Sept.  12th,  1879. 
Messrs.  Somersd- Schelly  Beatrice,  Nebraska,  Sirs:  Yours 
of  Sept.  6th  is  just  received.  I  think  the  price  too  low, 
but  as  I  am  in  veiy  needy  circumstances  and  must  have 
money,  I  have  after  much  deliberation  concluded  to  take 
it.  I  am  anxious  for  you  to  sell  it,  and  close  the  affair  as 
soon  as  possible,  because  I  need  the  money  at  present 
Tery  much.    Yours  truly, 

Mrs.  Julu  Stafford, 
Monticello,  Napa  Co.,  California. 
On  receipt  of  the  letter  of  Sept.  12th,  Somers  &  Schell 
addressed  a  letter  to  the  defendant  at  Monticello,  Cali- 
fornia, containing  a  deed  for  her  to  execute  to  Mr.  Gart- 
rell, etc.    To  this  letter  they  received  the  following : 

Monticello,  Napa  County,  Sept.  80th. 
Messrs.  Somerc  d-  Scliell :  Yours  of  the  16th  of  Septem- 
ber, with  the  deed,  was  received  by  me  a  few  days  ago. 
Owing  to  the  fact  that  there  is  no  notary  public  or  proper 
official  to  sign  the  deed  before,  near  here,  I  have  been 
unable  to  return  it  and  will  not  be  able  to  send  it  back 
for  about  a  week  from  this  day.  I  therefore  thought 
proper  to  drop  you  a  line,  to  let  you  know  the  cause  of 
the  delay.  I  may  just  mention  here  in  this  connection, 
that  before  sending  the  mortgage  and  also  the  notes,  I 
wish  you  to  have  them  recorded.  Send  the  notes  and 
mortgage  to  my  address  at  Germantown,  Colusa  Co., 
Cal.,  in  registered  letters  in  care  of  T.  C.  Hillman. 
Very  respectfully, 

Mrs.  Julu  Stafford, 

Germantown,  Colusa  Co.,  Cal. 
On  the  8rd  of  October  of  that  year,  a  letter  dated  at 
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Monticello,  California,  signed  ''Mrs.  Julia  A.  Stafford,'^ 
was  sent  to  Messrs.  Somers  &  Schell,  saying  that  the 
deed  for  the  land  in  question  would  be  sent  on  the  7th 
inst.  It  is  unnecessary  to  refer  to  the  other  letters  set 
out  in  the  record. 

No  deed  for  the  land  in  controversy  has  been  received, 
and  this  action  was  brought  by  the  purchaser  to  enforce 
the  contract. 

The  first  objection  made  by  the  appellant  is,  that  an 
action  of  this  kind  can  only  be  brought  where  the  defend- 
ant resides  or  may  be  summoned.  But  this  objection  is 
not  well  taken.  An  action  to  enforce  specific  performance 
of  a  contract  for  the  conveyance  of  real  estate  is  of  two- 
fold character,  viz :  in  rem  and  in  personam.  In  the  one 
case  the  decree  of  the  court  operates  directly  upon  the 
land.  In  the  other,  where  the  court  has  jurisdiction  of 
the  parties,  it  may  compel  them  to  perform,  although  the 
land  may  be  situated  outside  the  state.  Story  Eq.  Jur., 
sees.  743,  744.  Bailey  i\  Ryder,  10  N.  Y.,  368,  New- 
ton I*.  Bronson,  13  Id.,  587.  Gardner  v.  Ogden,  22  Id., 
327.  Cleveland  v.  Burrall,  25  Barb.,  532.  Fenner  r,  San- 
born, 37  Id.,  610.  Burrall  v.  Eam£8,  6  Wis.,  260.  There 
is  no  doubt  that  an  action  may  be  brought  against  a  non- 
resident in  the  county  where  the  land  in  controversy  is 
situated. 

The  second  objection  of  the  appellant  is  that  the 
plaintiff  has  an  adequate  remedy  at  law  in  an  action  for 
damages.  The  rule  contended  for  by  the  appellant  un- 
doubtedly applies  to  contracts  for  the  sale  of  personal 
property,  the  reason  being  that  damages  in  such  cases 
are  readily  calculated  on  the  market  price  of  property 
such  as  wheat,  corn,  wool,  etc,  like  quantities  of  the 
same  grade  being  of  equal  value.,  and  thus  afford  as  com- 
plete a  remedy  to  the  purchaser  as  the  delivery  of  the 
property,  Adderley  v.  Dixon,  1  Sim,  &  Stu.,  607.  But 
the  rule  is  a  qualified  one  and  is  limited  to  cases  where 
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compensation  in  damages  furnishes  a  complete  and  satis- 
factory remedy.  Story's  Eq.,  S.  718,  and  cases  cited  in 
note  3.  The  jurisdiction  of  courts  of  equity  to  decree 
specific  performance  of  contracts  for  the  sale  of  real  estate 
is  not  limited,  as  in  cases  respecting  chattels,  to  special 
circumstances,  but  is  universally  maintained,  the  reason 
being  that  a  purchaser  of  a  particular  piece  of  land  may 
reasonably  be  supposed  to  have  considered  the  locality, 
soil,  easements,  or  accommodations  of  the  land,  gen- 
erally, which  may  give  a  peculiar  or  special  value  to  the 
land  to  him,  that  could  not  be  replaced  by  other  land  of 
the  same  value,  but  not  having  the  same  local  conven- 
iences or  accommodations.  Adderley  v.  Dixon,  1  Sim,  & 
Stu.,  607,  Story's  Eq.,  sec.  746.  WiUiard's  Eq.,  279.  An 
action  for  damages  would  not,  therefore,  afford  adequate 
relief. 

The  third  objection  is  that  there  is  no  evidence  as  to 
the  defendant's  title  to  the  land  in  controversy.  There 
is  a  clear  distinction  between  the  case  of  a  vendor  seek- 
ing to  compel  a  vendee  to  accept  the  vendor's  title  and 
perform  the  contract  and  that  of  a  vendee  resorting  to 
an  action  in  equity  to  require  the  vendor  to  perform.  In 
the  first  instance,  if  the  vendor  cannot  convey  the  title 
he  professed  to  have  and  to  have  sold,  the  court  will  not 
compel  the  vendee  to  accept  a  less  title  than  that  con- 
tracted for ;  but  this  rule  does  not  prevail  where  the  ven- 
dee insists  upon  the  performance  of  the  contract,  and  is 
willing  to  accept  the  vendor's  title.  Waters  t>.  Travis,  9 
Johns.,  450.  Sutherland  v.  Briggs,  1  Hare,  34.  White 
&  Tudor's  Leading  Cases,  24. 

The  fourth  objection  is  that  there  is  no  contract  in 
writing.  Our  statute  provides  that  "every  contract 
for  the  leasing,  for  a  longer  period  than  one  year,  or  for 
the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void 
unless  the  contract,  or  some  note  or  memorandum  there- 
of, be  in  writing,  and  signed  by  the  party  by  whom  the 
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lease  or  sale  is  to  be  made."  Comp.  St.,  287.  By  the 
fourth  section  of  the  statute  of  frauds  and  perjuries,  29 
Char.  2,  it  was  enacted  that  "  no  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own 
estate;  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriages of  another  person;  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  mar- 
riage ;  or  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof ;  un- 
less the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized."  The  law  is  now  well  settled  that  under  this 
statute  the  agreement  need  only  be  signed  by  him  who 
is  to  be  charged  by  it.  Setoji  v.  Slad£,  7  Ves.,  265.  Fow- 
ler V,  Freeman,  9  Id.,  351.  Martin  r,  Mitchell^  2  Jac.  c^ 
W.,  426.  Laythoarp  v,  Bryant,  2  Bing.  N.  C,  735.  Bal- 
lard  r.  Walker,  3  Johns.  Cases,  60.  Clason  v,  Bailey,  14 
Johns.,  484.  McCrea  v.  Pumiort,  16  Y^end.,  460.  Pen- 
niman  r.  Hartshorn,  13  Mass.,  87.  Thayer  i\  Luce,  22 
Ohio  State,  62.  Justice  r.  Lang,  42  N.  Y.,  493.  Ijyicher 
V.  Cormlt,  C6  Wis.,  176. 

Chancellor  Kent,  in  Clason  v,  Bailey,  said  that  the 
weight  of  the  argument  was  in  favor  of  the  construction 
that  the  agreement  concerning  lands  should  be  mutually 
binding,  and  the  same  views  were  expressed  by  Yerplank, 
senator,  in  the  court  of  errors  in  Davis  t\  Shield,  26 
Wend.,  362,  but  both  agreed  that  the  law  was  well  settled 
the  other  way  both  in  this  country  and  England.  A 
change  to  conform  to  the  views  of  Chancellor  Kent  was 
afterwards  recommended  by  the  revisors  of  the  New  York 
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statutes,  but  the  legislature  rejected  the  alteration  and 
adhered  to  the  old  words.  See  Willard's  Eq.,  267-8.  The 
fiame  objection  was  made  in  the  case  of  Laythoarp  r. 
Bryant,  where  it  was  said  that  unless  the  agreement  was 
signed  by  both  parties  there  would  be  a  want  of  mutual- 
ity, but  the  chief  justice  said,  "Whose  fault  is  tkat? 
The  defendant  might  have  required  the  plaintiff's  signa- 
ture, but  the  object  of  the  statute  was  to  secure  the  de- 
fendant's. The  preamble  runs,  "  For  prevention  of  many 
fraudulent  practices  which  are  commonly  endeavored  to 
be  upheld  by  perjury  and  subornation  of  perjury,"  and 
the  whole  object  of  the  legislature  is  answered  when  we 
put  this  construction  upon  the  statute.  Here,  when  the 
party  who  has  signed  is  the  party  to  be  charged,  he  can- 
not be  subject  to  any  fraud.  And  there  has  been  a  little 
confusion  in  the  argument  between  the  consideration  of 
an  agi'eement  and  the  mutuality  of  claims,  *  *  *  * 
I  find  no  case,  nor  any  reason  in  sayingthat  the  signature 
of  both  parties  is  that  which  makes  the  agreement." 

It  is  sufficient  if  the  contract  or  memorandum  thereof 
is  signed  by  the  party  to  be  charged,  that  is,  by  the  ven- 
dor; but  in  this  case  the  testimony  tends  to  show  that 
Somers  and  Schell  were  the  agents  of  both  parties,  or 
middle  men,  and  that,  as  such  agents,  they  made  the 
proposition  of  the  plaintiff  so  that  he  would  be  bound  by 
their  acts  in  that  regard.  And,  independently  of  such 
agency,  bringing  this  action  is  an  affirmance  of  his  liability. 
If  the  signature  of  Mrs.  Stafford  is  genuine  we  therefore 
hold  that  the  contract  is  sufficient  to  entitle  the  plaintiff 
to  recover. 

A  more  serious  question,  however,  arises  as  to  the  evi- 
dence of  the  signature  of  the  defendant.  The  admission 
of  the  letters  was  objected  to  by  the  defendant.  The  en- 
tire business  was  carried  on  by  correspondence,  and  there 
is  no  testimony  in  the  record  tending  to  show  that  these 
letters  were  written  or  signed  by  the  defendant  or  by  her 
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direction.  There  must  be  testimony  tending  to  prove 
that  the  letters  purporting  to  be  written  by  the  defendant 
were  written  by  her  or  by  her  direction,  or  that  she  was  a 
resident  at  that  time  of  Monticello,  California,  so  that  the 
letters  received  in  due  course  of  mail  in  answer  to  letters 
sent  to  the  alleged  writer  may  be  presumed  to  have  come 
from  her.  As  the  testimony  fails  in  this  regard  the  judg- 
ment of  the  district  court  must  be  reversed.  The  agents 
seem  to  have  acted  in  good  faith,  and  if  the  letters  of  the 
defendant  are  genuine  the  contract  should  be  enforced* 
The  cause  is  remanded  for  further  proceedings. 

Reversed  and  Remanded. 


John  Gehling,  plaintiff  in  error,  v.  "  John  Hinton, 
Thomas  Brown   and   Robert   Clegg,  defendants  in 

ERROR. 

Fraud :  evidence.  The  sdle  question  in  tiie  case  bein^,  whether 
G.  was  induced  by  the  fraud  of  H.  to  give  up  the  original  note 
of  H.,B.  <fc  Co.,  held^  that  tlie  admission  of  certain  testimony, 
stated  at  length  in  the  opinion,  was  error. 

Error  to  the  district  court   for   Richardson  county. 
Tried  below  before  Weaver,  J. 

The  plaintiff  in  his  petition  avers : 

1.  That  defendants  were  partners,  as  Hinton,  Brown 
i&Co. 

2.  That  on  Sept.  20,  1877,  they  were  indebted  to 
plaintiff  in  the  sum  of  $478,  and  as  such  firm  gave  plain- 
tiff a  note  therefor,  due  in  fifteen  months,  (Dec.  1, 1878). 

8.  That  on  Dec.  20,  1878,  plaintiff  was  paid  part  of 
interest  accrued,  leaving  a  balance  on  said  note  of  $500. 

4.  That  defendants  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  that  defendant  Hinton  had  three 
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good  promissory  notes  of  one  Beaman,  payable  to  Hin- 
ton, dated  Sept.  7,  1878,  each  for  $200  and  interest,  pay- 
able in  two,  three,  and  four  years,  secured  by  a  mortgage 
on  eighty  acres  of  land,  * 

5.  That  defendants,  for  the  purpose  of  inducing  plain- 
tiff to  give  up  and  release  said  firm  note,  falsely  and 
fraudulently  represented  to  plaintiff  that  said  mort- 
gage was  a  good  and  valid  security,  that  the  title  to  the 
land  was  good,  and  that  if  plaintiff  would  give  up  said 
firm  note  to  Hinton,  and  take  Hinton's  note  for  $600, 
dated  Dec.  30,  1878,  due  in  one  year,  with  the  Beaman 
notes  and  mortgage  as  collateral,  the  plaintiff  would  be 
more  amply  secured  than  with  the  firm  note. ' 

6.  Plaintiff  had  no  knowledge  of  Beaman,  the  title  to 
the  lands,  or  validity  of  the  mortgage,  but  relying  upon 
and  believing  said  representations,  and  induced  thereby, 
and  for  no  other  consideration  gave  up  said  firm  note, 
and  took  Hinton's  note  with  the  Beaman  notes  and  mort- 
gage as  colla!eral, 

7.  That  Hinton  and  Beaman  were  then  and  still  .are 
insolvent,  and  said  mortgage  security  then  was,  and  still 
is  entirely  worthless. 

8.  That  Beaman  never  had  color  of  title,  except  that 
Hinton  once  had  a  pretended  tax  title,  and  conveyed  the 
land  to  Fulton  and  Slocum  as  assignees ;  that  afterwards 
he  conveyed  the  same  land  to  Beaman  by  a  pretended 
conveyance,  which  was  void.  That  the  Beaman  mort- 
gage based  thereon  was  also  void ;  all  of  which  was  well 
known  to  defendants ;  and  that 

9.  Defendants  fraudulently  concealed  such  facts  from 
plaintiff.  That  plaintiff,  relying  upon  and  believing  such 
representations,  was  induced  to  make  such  exchange  as 
solicited  by  defendants. 

10.  Plaintiff  tenders  back  the  Hinton  and  Beaman 
notes  and  the  mortgage. 

11.  Avers  that  no  part  of  any  of  said  notes  was  paid. 


566    SUPREME  COURT  OF  NEBRASKA. 

Gehling  v.  Hiutou. 

12.  That  the  pretended  release  and  surrender  of  said 
firm  note  was  obtained  by  said  fraud  and  fraudulent 
representations. 

Defendants  denied  allegations  of  petition,  averred  that 
firm  was  dissolved  May  1,  1878,  that  plaintifif  knew  of  dis- 
solution, etc.,  that  he  agreed  to  accept  Hinton's  note,  etc. 

Clegg  filed  separate  answer  averring  that  firm  of  Hin- 
ton,  Brown  &  Co.  was  dissolved  May,  1878 ;  that  he  then  ac- 
counted with  other  members  of  said  firm,  and  that  Hinton 
and  Brown  being  indebted  to  him,  assumed  obligation  to 
pay  all  outstanding  debts ;  and  he  to  secure  his  debt  from 
them,  took  a  chattel  mortgage  on  a  large  amount  of  per- 
sonal property  which  had  belonged  to  said  firm ;  that  he 
retained  said  lien  until  after  the  settlement  of  all  debts  of 
firm ;  that  after  such  dissolution,  and  while  his  lien  was 
in  force,  plaintiff  spoke  to  him,  and  he  informed  plaintiff 
that  he  had  nothing  to  do  with  the  same,  and  that  plain- 
tiff must  look  to  Hinton  and  Brown  for  his  pay,  if  any ; 
and  that  without  fraud  on  his  part,  settled  with  H.  and 
B.,  and  took  notes  of  H.  and  B.,  with  such  security  as 
was  satisfactory  to  plaintiff,  and  then  and  there  released 
him ;  and  that  he  relying  thereon,  permitted  H.  &  B.  to 
dispose  of  said  mortgaged  property,  and  thereby  lost  his 
security ;  that  he  never  knew,  until  about  commencement 
of  suit,  that  plaintiff  had  claim  against  him,  and  alleges 
that  plaintiff  is  estopped  to  claim  payment  from  him. 
Judgment  below  for  defendants. 

Burr  i('  Kdhj,  for  plaintiff  in  error, 

Frank  Martin,  for  defendants  in  error. 

Cobb,  J. 

The  sole  question  involved  in  this  case  is  whether  Geh- 
ling was  induced  by  the  fraud  of  Hinton,  or  of  any  or  all 
of  the  defendants  to  give  up  the  original  note  of  Hinton, 
Brown  &  Co.,  or  not.    If  he  was,  then  upon  the  return,  or 
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offer  to  return  of  the  Beaman  notes  and  mortgage,  and 
possibly  without  such  return,  he  could  recover  against  the 
late  firm.  The  firm  had  the  benefit  of  Gehling's  labor, 
for  which  he  has  received  nothing,  and  no  settlement,  or 
substitution  of  other  securities,  or  the  individual  obliga- 
tion of  one  of  the  partners,  can  be  set  up  successfully 
against  his  claim,  if  the  same  is  shown  to  have  been 
brought  about  by  the  misrepresentations  or  fraud  of  all 
or  any  of  those  who  now  seek  to  avail  themselves  of  such 
arrangement.  This  being  the  case,  it  is  then  quite  ap- 
parent that  much  irrelevant  testimony  was  received  by 
the  court,  and  presumably  considered  by  it,  in  reaching 
the  findings  and  judgment  in  the  case. 

Of  this  character  is  the  testimony  of  defendant  Clegg,. 
as  to  the  conditions  of  the  dissolution,  and  as  to  what 
became  of  the  securities  taken  by  him  as  indemnity 
against  having  to  pay  any  portion  of  the  partnership  debts. 
So  also  of  the  testimony  of  defendant  Hinton,  as  to  the 
financial  responsibility  of  E.  S.  Towle.  Neither  this  testi- 
mony, nor  any  answers  to  the  questions  objected  to  could 
throw  any  possible  light  upon  the  character  of  the  repre- 
sentations and  inducements,  by  means  of  which  Hinton 
obtained  the  possession  of  the  firm  note.  The  tender  of 
the  quit  claim  deed  from  Fulton  and  Slocumb,  assignees 
of  Hinton  and  Litchte,  was  inadmissible  on  many 
grounds,  and  the  deed  tendered  was  no  conveyance  in 
form. 

From  a  careful  examination  of  the  record,  we  think 
that  the  learned  court,  which  tried  the  cause  below,  was 
mistaken  in  the  true  character  of  the  question  submitted 
for  its  decision,  and  believing  that  injustice  has  been  done 
in  the  case,  the  finding  and  judgment  of  the  district  court 
are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Eeversed  and  Eemanded. 
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■y  ^1  George  Jennings,  et  al.,  plaintiffs  in  erbob,  v.  Bich- 
ARD  D.  Simpson,  et  al.,  defendants  in  error. 

1.  Settinfir  aside  verdict  or  finding.  To  Justify  an  interference 
with  the  finding  of  a  court  or  jury,  the  preponderance  of  evi- 
dence must  be  clear,  obvious  and  decided,  but  when  tlie  pre- 
ponderance is  so  great  as  to  lead  to  the  conviction  that  the  court 
or  jury  committed  a  mistaice,  then  it  is  the  duty  of  the  review- 
ing court  to  corre<*t  that  mistake. 

2.  Judgment  not  Impeachable  collaterally.  A  judgment  rend- 
ered against  a  person — and  equally  so  of  one  rendered  in  bis 
favor — after  his  death  is  revei-sible,  if  the  fact  and  time  of  death 
appear  on  the  record,  or  in  error  coram  nobis  if  the  fact  must  be 
shown  aliunde;  it  is  voida])le,  and  not  void,  and  cannot  be  im- 
peached collaterally,     Taple  i\  Titu/i,  41  Penn.  State.,  195. 

8.  Receivers.  A  court  of  equity  pos-sesses  the  power  to  make  all 
necessary  orders  for  the  control  of  receivers,  referees  and  com- 
missioners appointed  by  it,  and  such  i>ower  is  not  limited  by 
the  provisions  of  sec.  602  et  seq.  of  the  code. 

4.    :    JUDOMKNT.    In  an  action  wherein  G.  J.  and  another 

were  plaintifts,  T.  M.  M.  was  attorney  for  plaintiffs,  and  R,  D. 
S.  was  receiver.  The  court  made  an  order  finding  a  certain  sum 
of  money  in  the  receiver's  hands,  which  said  order  concluded  in 
the  following  words :  "and  the  said  receiver  is  directed  and  or- 
dered by  the  court,  with  the  assent  of  G.  J.,  to  pay  to  T.  M.  M., 
one  of  the  counsel  for  the  said  J.,  the  sum  of  *  •  *  It  is  fur- 
ther ordered  by  the  court,  that  if  the  said  U,  D.  R.  shall  fail  for 
ten  days  after  the  rising  of  the  court,  to  pay  said  money  with  in- 
terest to  said  M.,  that  then  written  notice  shall  be  served  on  said 
R.  I).  S.  and  his  sureties,  and  if  the  said  moneys  are  not  paid 
within  twenty  days  from  the  service  of  s;iid  notice,  then,  and  in 
that  case,  said  M.  may  institute  a  suit  at  law  against  the  sureties 
of  tlie  said  R.  D.  S.,  to  recover  said  moneys  with  interest;'*  held^ 
that  the  only  right  or  interest  in,  or  control  over,  said  money 
which  said  M.  derived  l)y  virtue  of  the  said  order,  was  in  his 
capacity  as  attorney  of  said  plaintiffs,  and  their  right  to,  and 
property  in  suid  money  rcnialno.l  paramount. 

Error  to  the  district  court  for  Otoe  county.    Tried 
below  before  Pound,  J. 

S,  II.  Calhoun,  for  plaintiflfs  in  error,  cited  on  author- 
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ity  of  Scofield  to  appear  as  attorney,  Field  v.  Gibbs,  1 
Pet.,  C.  C,  155,  Reed  v.  Pratt,  2  Hill,  64.  Insurance  Co. 
t\  Oakley,  9  Paige,  496.  Grant  v.  White,  6  CaL,  55. 
Brown  i\  NickoUs,  42  N.  Y.,  26.  Beeeiver  is  oflBcer  of 
€oart  and  continues  until  he  is  discharged.  Edwards  on 
Keceivers,  4.  Winfield  r.  Bacon,  24  Barb.,  154.  Judg- 
ments for  or  against  deceased  persons  are  not  void  on 
that  account.  Collins  r.  Mitchel,  5  Flor.,  364.  Loring  v, 
Folger,  7  Gray,  505.  Coleman  v,  McAnulty,  16  Mo.,  173. 
Yaple  V.  Titus,  41  Pa,  S.,  203.  Day  v.  Hamburg,  1 
Browne,  75.  Gregory  v.  Haynes,  21  CaL,  443.  Spalding 
V.  Wathen,  7  Bush.,  659.  Camden  r.  Robertson,  2  Scam., 
508.  Shetzell  v.  Fullerton,  44  111.,  108.  Case  i\  Ribelin, 
1  J,  J.  M.,  30.  Swasey  i\  Antrim,  24  Ohio  S.,  87.  Powell 
V.  Washington,  15  Ala.,  808. 

J.  L.  Mltcliell  and  Frank  P.  Ireland,  for  defendants  in 
€rror. 

The  order  at  April  term,  1873,  was  final  and  conclusive, 
Embury  r.  Conner,  3  N.  Y.,  511.  Voorhees  r.  The  Bank, 
10  Pet.,  449.  Noble  v.  Cope,  50  Penn.  State,  17.  Wood 
t\  Jackson,  8  Wend.,  1.  Young  v.  Black,  7  Cranch,  565. 
Supervisors  v.  Briggs,  2  Denio,  33.  White  v.  Coats- 
tvorth,  6  N.  Y.,  113.  The  jurisdiction  of  the  district 
court  as  to  the  order  of  April,  1873,  had  ceased  long 
before  the  apphcation  to  modify  the  same  in  1877 
was  made,  and  unless  that  application  was  made  for 
or  on  account  of  one  of  the  grounds  or  causes  set  forth 
in  sec.  602  code,  the  court  in  that  proceeding  acted  with- 
out, and  outside  of,  and  beyond  its  jurisdiction,  and  such 
proceeding  and  the  order  made  therein,  is  null  and  void, 
and  may  be  8ho^^'n  to  be  so  in  any  collateral  or  other 
proceeding  in  which  it  is  drawn  in  question.  Gillilandv. 
Sellers'  admr.,  2  Ohio  State,  223.  Morse  v.  Presby,  5 
Foster,  299.  Eaton  r.  Badger,  33  N.  H.,  228.  Dicks  r. 
Hatch,  10  Iowa,  380.    State  v.  Fodick,  21  La.  An.,  258. 
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Moore  r.  Ellis,  18  Mich.,  77.  Damp  v.  Town  of  Dane,  29 
Wis.,  419.  As  to  power  of  court  to  render  judgment  for 
or  against  a  deceased  party,  see  Lee  v,  Gardiner,  28  itiss., 
521.  Norton  v.  Jamison,  23  La.  Ann.,  102.  McCreery  v. 
Ecerding,  U  Gal.,  286. 

Cobb,  J. 

It  appears  from  the  record  in  this  case  that  in  Decem- 
ber, 1870,  there  was  pending  in  the  district  court  of  Cass 
county  an  action  wherein  George  Jennings  ct  at.  were 
plaintiffs,  and  William  E.  Sheldon  etaL  were  defendants, 
and  in  which  case  the  defendant  in  this  action,  Rich- 
ard D.  Simpson,  w^as  appointed  receiver  by  the  court. 
This  action  is  brought  upon  the  receiver's  bond,  then 
given  by  the  said  Simpson,  the  other  defendants  herein 
being  his  securities  thereon.  It  further  appears  that  in 
April,  1873,  the  said  receiver  made  to  the  said  court  a 
report,  upon  which  report,  after  disallowing  sundry  items 
thereof,  the  court  found  that  there  was  then  a  balance 
in  said  receiver's  hands  of  $343.51,  w^hich  he  was 
ordered  to  pay  over  without  delay  **toT.  M.  Marquett, 
one  of  the  counsel  for  the  said  Jennings,"  the  said  order 
reciting  that  the  said  direction  to  make  such  payment  to 
T,  M,  Marquett  was  made  "  with  the  assent  of  George 
Jennings,"  The  said  order  also  recited  that  the  said  re- 
ceiver had  commenced  sundry  actions  at  law  for  certain 
demands  growing  out  of  his  management  of  the  property 
in  controversy,  and  in  his  hands  as  such  receiver,  which 
suits  the  said  receiver  was  directed  to  prosecute  to  final 
determination,  keeping  a  full  and  accurate  account  of  all 
expenditures  of  money  in  and  about  the  same.  That  the 
consideration  of  all  questions  for  allowance  of  compen- 
sation for  services  and  expenses  connected  therewith  was 
postponed  to  the  coming  in  of  a  special  report  upon  the 
cases  respectively,  etc.  It  further  appears  that  at  a  term 
of  said  district  court  of  Cass  county,  held  in  the  year 
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1877,  a  motion  was  brought  before  said  court  for  the  pur- 
pose of  modifying  and  correcting  the  said  order  so  as  to 
include  a  certain  sum  of  money  "which  it  was  alleged  had 
been  paid  to  the  said  receiver  and  iiot  accounted  for  by 
him.  That  said  receiver  was  not  ^present  at  said  last 
mentioned  term,  nor  was  he  personally  notified  of  such 
proceedings  for  the  reason  that  he  had  removed  from  the 
state,  but  that  G,  B.  Scofield  was  notified  thereof  as  the 
attorney  of  the  said  receiver,  and  that  he  being  unable 
to  attend  procured  Geo.  S.  Smith,  an  attorney  of  said 
court,  to  attend!  in  his  stead,  who  did  appear  and  took 
part  in  said  proceedings  on  behalf  of  the  said  receiver, 
and  that  thereupon  such  proceedings  were  had  therein 
that  an  order  was  had  and  made  therein  by  the  said 
court,  requiring  the  said  receiver,  within  sixty  days  from 
the  date  thereof,  to  pay  into  court  the  sum  of  eighteen 
hundred  sixty-eight  dollars  and  seventy-two  cents.  That 
afterwards,  it  being  discovered  that  a  mistake  had  been 
made  in  the  computation  of  interest,  a  remititur  of  one 
hundred  dollars  was  made  from  the  said  amount,  leav- 
ing the  same  to  stand  at  $1768.72.  The  said  sum, 
nor  any  part  thereof,  having  been  paid,  this  action  was 
brought  in  the  district  court  of  Otoe  county  by  the  said 
George  Jennings  and  the  legal  representatives  of  Ann 
Maria  Jennings,  deceased,  against  the  said  receiver  and 
the  other  defendants  as  securities  on  his  bond  as  such 
receiver,  they,  the  said  securities,  being  residents  of  said 
Otoe  county.  Said  cause  was  tried  to  the  court,  which 
found  the  issues  for,  and  rendered  judgment  in  favor  of 
the  defendants.  The  plaintiffs  bring  the  cause  to  this 
court  on  error. 

The  principal  if  not  the  only  issue  of  fact  presented 
by  the  record  is,  whether  G.  B.  Scofield  was  the  attorney 
of  said  receiver,  so  that  a  notice  or  citation  could  proper- 
ly be  served  on  him,  so  as  to  bind  the  said  receiver  by 
the  proceedings  had  in  the  said  district  court  of  Cass 
86 
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county  in  1877.  On  this  point  there  is  a  conflict  of  tehii- 
mony.  But  a  careful  examination  leads  us  to  the  con- 
clusion that  such  conflict  is  rather  apparent  than  real. 
To  reverse  the  order  of  the  testimony.  The  defendant, 
Simpson,  in  his  deposition,  testified  as  follows :  "  Yes,  I 
know  G.  B,  Scofield,  he  never  was  my  attorney  as  receiver 
in  Cass  county,  Neb,  He  never  had  anything  to  do  with 
my  receiveFship  in  Cass  county,  Neb.  He  never  was 
with  me  in  Cass  county  to  my  recollection,  and  never 
appeared  for  me  in  Cass  county  court  with  my  knowledge 
or  consent,  and  never  was  authorized  to  appear  for  me 
in  any  case  in  Cass  county.  I  attended  the  receiver's 
business  in  person.  I  made  the  report  and  the  settle- 
ment in  April,  1873,  in  person.  In  the  case  above  re- 
ferred to  in  Otoe  county  against  George  Jennings  and  his 
securities,  G.  B.  Scofield  was  my  attorney."  In  the  re- 
ceiver's account  filed  in  court  in  April,  1878,  there  is  an 
item  of  disbursement  of  $80.00  for  **cash  paid  G.  B. 
Scofield,  services  as  attorney," 

On  the  other  hand  G.  B.  Scofield  himself  in  his  deposi- 
tion testified  as  follows : 

Q,  Who  was  the  attorney  of  Richard  D.  Simpson,  as 
the  receiver  of  Jennings,  Sheldon,  Bayley  and  Goode- 
nough  ? 

A.    I  was  his  attorney,  that  is,  Simpson's  attorney. 

Q.  Were  you  present  at  the  court  in  Cass  county,  Ne- 
braska, when  he  made  any  settlement  as  such  receiver? 

A.  I  was  present  at  every  settlement  except  the  last, 
I  think. 

Q.  You  may  state  the  circumstances  of  Simpson's 
settlement  as  receiver? 

A.  He  made  several  partial  settlements  from  time  to 
time  as  ordered  by  the  court.  The  final  settlement  he  de- 
layed making  for  sometime.  Messrs.  Calhoun  &  Croxton, 
attorneys  for  George  Jennings,  served  notice  upon  me  as  the 
attorney  of  Richard  D.  Simpson,  as  receiver,  to  have  him 
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make  nis  linal  report.  The  motion  was  heard  at  the  Cass 
county  district  court  before  Hon.  S.  B.  Pound,  then  judge 
of  said  court.  The  papers  of  Simpson,  as  such  receiver, 
with  his  final  statement  of  account,  together  with  my  brief 
to  be  used  in  the  argument  of  the  motion  for  final  settle- 
ment of  Simpson,  I  sent  to  Hon.  George  S.  Smith,  an 
attorney  of  the  Cass  county  bar,  requesting  him  to 
attend  to  the  case  before  the  court  for  me,  which  he  did. 
From  some  cause,  which  I  do  not  now  remember,  I  was 
unable  to  be  present  myself,  and  so  got  Mr,  Smith  to 
attend  to  the  matter  for  me. 

Q.  What  other  attorney,  if  any,  did  Eichard  D. 
Simpson  have  or  employ  for  him  in  connection  with  his 
business  as  receiver  ? 

A.  None  whatever  to  my  knowledge  except  myself.  I 
attended  to  all  his  business  in  that  respect,  both  in  Cass 
and  Otoe  counties,  and  in  all  matters  where  the  services 
of  an  attorney  were  required. 

S.  H.  Calhoun,  a  witness  at  the  trial,  testified  as  fol- 
lows : 

"  Some  time  in  1870  Mr.  Croxton  and  myself,  being 
partners  in  the  law  business,  brought  the  suit  in  Cass 
county  of  George  and  Ann  Maria  Jennings  v.  Bayley, 
Sheldon,  Goodenough  and  others.  In  that  case  we  made 
application  for  a  receiver,  and  a  receiver  was  appointed, 
Richard  D.  Simpson,  on  the  giving  of  a  bond  in  the  sum 
of  $20,000,  by  order  of  Judge  Lake.  *  *  *  *  Mr. 
Simpson  went  out  and  came  into  the  office  again  and 
notified  ns  that  he  had  retained  Mr.  Scofield." 

Q.    By  the  court :  Do  you  know  he  was  the  attorney  ? 

A,  Yes,  sir,  I  know  Mr.  Scofield  was  his  attorney  in 
the  Cass  county  matter  and  all  other  matters. 

Q.   By  the  court.    In  the  matter  of  receivership  ? 

A.  Yes,  sir.  On  the  morning  of  going  there,  I  know 
he  appeared  in  the  court  with  Scofield  and  sat  with  him 
that  day  along  and  pointed  out  different  matters,    I 
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know  that  this  record — a  copy  of  which  is  attached  to 
a  deposition — bears  the  endorsement  of  Gilbert  B.  Sco- 
field.  I  knew  him  to  be  his  attorney  from  the  fact  that 
he  was  constantly  consulting  him  *****  ♦  i 
know  it  because  Mr.  Simpson  told  me  so  distinctly,  and 
I  know  it  further  from  his  appearing  in  the  case  on  the 
first  hearing  of  the  receiver's  report.  He  was  present 
in  court.  Mr.  Scofield  and  Mr.  Simpson  sat  near 
together,  and  Mr.  Simpson  was  constantly  prompting 
him  during  that  proceeding,  which  lasted  nearly  all  day. 

T.  J.  Stevenson,  who  was  a  witness  at  the  trial,  testified 
as  follows : 

Q.  Were  you  in  the  Cass  county  district  court  during 
the  April  term,  1873? 

A.  I  believe  I  was,  I  won't  be  sure,  I  was  there  nearly 
every  term. 

Q.  Are  you  personally  acquainted  with  R.  D.  Simp- 
son ? 

A.    Yes. 

Q.    State  who  acted  as  his  attorney  at  that  hearing? 

A.    Mr.  Scofield.    They  were  both  there. 

This  court  has  often  held  that  the  verdict  of  a  jury,  or 
the  finding  of  fact  by  a  trial  court,  will  not  be  reversed 
by  this  court  on  a  mere  preponderance  of  evidence,  but 
to  justify  such  reversal  this  court  must  find  the  testi- 
mony to  be  clearly  against  the  finding. 

In  the  case  of  Fried  v.  Remington,  5  Neb.,  525,  this 
coui-t,  by  the  late  C.  J.  Gantt,  laid  down  the  rule  in 
the  following  words :  "  To  justify  an  interference  with  the 
finding  of  a  court,  or  jury,  the  preponderance  of  evidence 
must  be  clear,  obvious,  and  decided ;  but  when  the  pre- 
ponderance is  so  great,  it  is  the  duty  of  the  reviewing 
court  to  correct  the  mistake. "  The  writer  has  alw^ays  un- 
derstood the  syllabus  in  that  case  as  though  it  read: 
"  but  when  the  preponderance  is  so  great  as  to  lead  to  the 
conviction  that  the  court  or  juiy  committed  a  mistake, 
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then  it  is  the  duty  of  the  reviewing  court  to  correct  that 
mistake."  And  thus  understanding  the  rule,  we  consider 
it  clearly  applicable  to  the  case  at  bar. 

It  seems  clear  to  us  that  no  one  reading  the  testimony, 
^B  above  quoted,  could,  without  committing  a  mistake  or 
inadvertence,  come  to  the  conclusion  that  G.  B.  Scofield 
was  not  the  attorney  of  Simpson  in  the  matter  of  the 
receivership  in  question. 

G.  B.  Scofield  being  the  attorney  of  Simpson,  the  latter 
having  departed  from  the  state,  and  ceased  to  be  an  in- 
habitant thereof,  notice  of  the  proceedings  in  the  Cass 
county  district  court  having  been  served  on  the  said  at- 
torney, and  he  having  through  his  substitute,  G.  S.  Smith, 
also  an  attorney  of  said  court,  appeared  in  said  court  in 
response  to  said  notice,  and  resisted  and  participated  in 
said  proceedings,  the  order  of  said  court  of  1877  is  not 
void,  and  hence  cannot  be  collaterally  attacked,  and  is 
binding  upon  the  district  court  of  Otoe  count}'  in  the  pro- 
ceeding under  consideration. 

The  point  is  made  by  the  defendants  in  error  that  the 
•orders  of  the  district  court  of  Cass  county,  as  well  that 
of  1873  as  that  of  1877  are  void,  for  the  reason  that  Ann 
Maria  Jennings,  one  of  the  plaintijffs  in  the  original  ac- 
tion had  deceased  prior  to  the  date  of  the  first  named 
order.  While  the  authorities  applicable  to  this  point  are 
by  no  means  uniform,  or  free  from  conflict,  yet  we  con- 
sider the  weight  of  authority  to  be  as  laid  down  by  the 
supreme  court  of  Pennsylvania,  in  Yaple  r,  Titus,  41  Penn. 
State  195,  in  the  following  words :  "  A  judgment  rendered 
against  a  person  (and  equally  so  of  one  rendered  in  his 
favor)  after  his  death  is  reversible,  if  the  fact  and  time 
of  death  appear  on  the  record,  or  in  error  coram  nobis,  if 
the  fact  must  be  shown  aliunde;  it  is  voidable  and  not 
void,  and  cannot  be  impeached  collaterally." 

As  to  the  point  made  by  defendants  in  error  that  the 
order  of  April,  1873,  was  final  and  conclusive  as  to  all 
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transactions  of  the  receiver  which  -were  or  might  have 
been  settled  and  determined  upon  the  hearing  then  had, 
etc.,  it  may  be  sufficient  to  say,  that  neither  the  account 
rendered  by  the  receiver  at  that  time,  nor  the  order  of 
the  court  thereon  purport  to  be  final.  But  on  the  con- 
trary, by  the  terms  of  said  order,  the  said  receiver  is 
directed  to  continue  the  prosecution  of  sundry  law  suits 
already  instituted  by  him  for  the  recovery  of  moneys  due 
him  as  such  receiver,  to  make  special  reports  thereof  to 
the  court,  etc.  It  should  also  be  borne  in  mind  that  this 
receiver  was  acting  in  a  fiduciary  capacity  towards  the 
parties  to  the  original  suit,  as  well  as  towards  the  court, 
and  if  in  tendering  his  account  of  transactions  of  which 
he  had  peculiar  and  perhaps  exclusive  means  of  knowl- 
edge, he  either  through  fraud  or  mistake  omitted  import- 
ant items  of  charges  to  himself  or  of  credits  to  the  fund 
for  which  he  was  accountable,  it  was  clearly  within  the 
power  and  duty  of  the  court  to  take  the  necessary  steps 
for  the  rectification  of  such  error,  and  the  proceedings 
for  such  purpose  are  not  within  the  provisions  of  sec.  602  et 
seq.  of  the  code,  but  dei)end  upon  the  general  powers  of  a 
court  of  equity. 

It  is  obvious  from  an  inspection  of  the  said  order  of 
April,  1873,  that  the  money  therein  mentioned  was  made 
payable  to  T.  M.  Marquett  only  in  his  capacity  of  attor- 
ney for  the  plaintiffs  in  the  original  action,  and  that  the 
control  thereof,  nor  the  property  therein,  were  thereby 
vested  in  the  said  Marquett  in  any  other  character  or 
respect  than  as  attorney  for  the  plaintiffs,  and  for  their 
use  and  benefit.  The  finding  and  judgment  of  the  dis- 
trict court  are  therefore  reversed,  and  the  cause  rein- 
stated and  remanded  to  the  district  court  for  further  pro- 
ceeding in  accordance  with  law. 

Beversed  and  Bemanded. 
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Jekemiah  D.  Bomig,  et  al.,  appellants,  V.  The  West 
Point  Butter  and  Cheese  Association,  et  al.,  ap- 
pellees. 

1.  Corporations:  coxtract:  fraud.  Upon  tho  case  stated  at 
len^h  in  the  opinion,  held^  that  the  contract  could  not  bo  so  modi- 
fied or  changed  by  them  (Neligh,  Brown  and  Crawford),  at  that 
time,  and  acting  in  their  individual  capacities,  or  under  any 
delegated  power  which  they  or  either  of  them  are  shown  to  have 
possessed,  so  as  to  affect  the  interests  of  the  creditors  and  lien- 
holders  of  the  West  Point  Manufacturing  Company  ;  and  any 
combined  attempt  to  aflfoct  their  interests  injuriously  on  the 
pait  of  jjersons  standing  in  the  relation  to  them  borne  by  the 
said  Neligh,  Brown  and  Crawford,  the  law,  without  rej^ard  to 
motives,  would  designate  a  confederation  and  conspiracy  to 
defraud. 

2.  :  :  RESCISSION.  That  the  original  contract  be- 
tween the  West  Point  Butter  and  Cheese  Association,  and  the 
West  Point  Manufacturing  Company,  which  was  consummated 
by  the  acceptance  on  the  part  of  the  Manufacturing  Company  of 
tho  proposition  of  the  Butter  and  Cheese  Association,  tho  execu- 
tion and  delivery  to  the  president  of  the  said  association  of  the 
coupon  bonds  and  deed  of  trust  provided  for  in  said  contract, 
and  the  execution  and  tender  to  the  said  association  of  the  ma- 
jority of  the  stock  of  tho  said  Manufacturing  Company,  was 
never  rescinded  or  modified,  so  as  to  aflfect  the  rights  or  inter- 
ests of  the  creditors  or  lien  holders  of  the  said  Manufacturing 
Company  or  of  the  said  John  D.  Neligh. 

3.  :  :  TRUSTS.  The  said  Benjamin  D.  Brown,  presi- 
dent of  the  defendant  association,  having  accepted  the  trust  in 
and  by  the  siiid  deed  of  trust  set  forth  and  expressed,  whatever 
acts  were  by  him  done  and  performed  in  and  about  the  buying 
of  judgments,  liens,  or  other  evidences  of  indebtedness,  against 
the  said  Manufacturing  Company,  or  any  of  its  property,  buy- 
ing tax  certificates,  or  paying  taxes  on  any  of  its  pro])erty,  tho 
purchasing  in  of  any  of  its  property  at  sherifTs,  marshal's,  or 
commissioner's  sale,  or  otherwise,  either  by  himself,  his  agents, 
or  attorneys,  or  any  officer,  agent,  or  member  of  the  said  West 
Point  Butter  and  Cheese  Association — will,  so  far  as  tho  ricrhts 
and  interests  of  the  plaintiffs  and  cross  petitionini?  defendants 
are  concerned,  be  held  to  have  been  done  in  pursuance  of  the 
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said  trust  and  for  the  benefit  and  protection  of  the  said  Manu- 
facturing Company,  its  rights,  and  property. 

4.    :    :    .    As  under  the  terms  of  the  contract 

between  the  West  Point  Butter  and  Clieese  Association,  and  the 
West  Point  Manufacturing  Company,  it  was  the  duty  of  the  said 
association,  its  president  and  members,  to  negotiate  and  pay  at 
par  for  the  said  $35,000  of  coupon  bonds,  which  were  by  the  said 
Manufacturing  Company  delivered  to  the  president  of  said  asso- 
ciation and  retained  hy  him,  they  will,  so  far  as  the  rights  and 
interests  of  tlie  plaintiffs  and. cross  petitioning  defendants  are 
concorned,  be  deemed  and  held  to  have  done  so,  and  to  have 
disbursed  the  moneys  by  them  used  in  buying  the  said  judg- 
ments, liens,  tax  titles,  and  property  by  them  or  any  of  them 
purchased  at  said  judicial  and  tax  sales  or  otherwii*e,  in  trust 
for,  and  for  tlie  use  and  benefit  of  the  said  Manufacturing 
Couii>any,  and  to  hold  the  undisbursed  balance  of  said  835,000 
for  such  use. 

5.    :     :    :    coNFijiCTiNa  rights  and  liexs.   All 

rights  claimed  by  the  said  West  Point  Butter  and  Cheese  Asso- 
ciation, or  of  nny  olttccr  or  meml>er  thereot*,  under  or  by  virtue 
of  any  (IcimI,  conveyance,  or  lease,  from  the  West  Point  Manu- 
faiauring  Company,  or  any  meml)er,  offlcei*,or  attorney  thereof, 
or  of  any  county  treasurer,  sheriff,  marshal,  or  commissioner, 
for,  or  on  accouu;  of  any  taxes,  judgment,  or  decree,  against  the 
West  Point  Manufacturing  Company,  or  the  said  John  D.  Xe- 
ligli,  or  the  said  Catherine  B.  Xeligh,  and  any  and  all  claim  for 
liens  upon  any  of  the  property  of  the  said  Manufacturing  Com- 
l)any  for  repairs-or  betterments,  are  held  and  declared  tolje  sub- 
ject and  inferior  to,  and  to  in  no  wise  affect  injuriously  Mu^ 
riiflits,  liens,  or  interests  of  the  plaintiffs,  or  cross  pcti^ouiiij; 
defendants,  or  any  or  either  of  them. 

This  was  an  action  brought  in  the  district  dburt  for 
Cuming  county,  by  judgment  creditors  of  John  D.  Nehgh 
and  the  West  Point  Manufacturing  Company,  for  the 
purpose  of  subjectuig  the  property  and  assets  of  said 
West  Pomt  Manufacturing  Co.  to  the  payment  of  their 
claims;  for  a  determination  of  the  priorities  of  the 
respective  liens  against  said  property  and  assets;  and 
for  having  certain  apparent  liens  against  said  property 
and  assets,  decreed  to  have  been  paid.  Certain  of  the 
defendants  answered  setting  up  their  judgments,  and  filed 
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cross  petitions  for  relief.  The  finding  below  by  Barnes, 
J.,  was  in  favor  of  the  Manufacturing  Co.,  the  Butter  and 
Cheese  Association,  and  others  impleaded  with  those  cor- 
I)orations,  a  decree  entered  dismissing  the  petitions  of 
plaintiffs  and  cross  petitioning  defendants,  who  there- 
upon brought  the  case  here  on  appeal. 

John  D.  Howe,  R.  F,  Stevensorij  and  Uriah  Bruner,  for 
appellants. 

J.  C  Crawford,  for  appellees. 

Cobb,  J. 

J.  C.  Crawford,  agent  of  the  West  Point  Manufacturing 
Company,  with  full  power  and  authority  from  said  com- 
pany in  its  behalf,  applied  to  the  West  Point  Butter  and 
Cheese  Association,  at  its  principal  office  at  Middletown, 
New  York,  for  a  loan  of  $35,000,  to  be  evidenced  by  the  in- 
terest bearing  coupon  bonds  of  the  first  named  company. 
The  declared  object  of  such  loan  was  to  enable  the  said 
first  named  company  to  payoff  its  indebtedness,  estimated 
at  $30,000,  but  which  it  was  believed  could  be  bought  in 
at  from  $15,000  to  $25,000,  and  to  give  it  a  working  capi- 
tal for  the  purpose  of  operating  its  mills.  After  attend- 
ing two  meetings  of  the  Butter  and  Cheese  Association, 
Mr.  Crawford  was  met  by  the  following  counter  proposi- 
tion :  "  If  the  West  Point  Manufacturing  Company,  cr 
John  D.  Neligh,  will  donate  tosthe  undersigned  West 
Point  Butter  and  Cheese  Association  a  controlling  inter-  • 
est  in  its  stock,  it — the  West  Point  Butter  and  Cheese  As- 
sociation—in consideration  thereof,  agrees  within  ninety 
days  from  the  date  of  the  delivery  of  a  majority  of  said 
stock,  to  negotiate  a  loan  for  said  company  of  $35,000, 
bearing  ten  per  cent.  Principal  payable  in  two  to  five 
years.  Loan  to  be  secured  by  a  first  mortgage  bond  on 
the  real  estate  of  said  company,  and  to  be  negotiated  at 
par.    All  real  property  remaining  after  paying  off  loan 
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and  making  additions  or  repairs,  is  to  be  divided  as  fol- 
lows, to- wit :  The  present  stockholders  to  get  two-thirds, 
and  the  new  stockholders  one-thii-d.  The  profits  of  the 
business  to  be  divided  equally  among  all  stockholders.'^ 
Dated,  Middletown,  Aug.  9,  1878;  and  signed  by  the 
president  of  said  West  Point  Butter  and  Cheese  Associa- 
tion. 

This  proposition  Mr.  Crawford  received  from  the  said 
West  Point  Butter  and  Cheese  Association,  and  with  ii 
returned  to  West  Point.  A  meeting  of  the  boar^^  oi  direc- 
tors of  the  said  West  Point  Manufacturing  Company  was 
immediately  called ;  the  said  counter  proposition  M  the 
West  Point  Butter  and  Cheese  Association  laid  before  the 
said  board  of  directors ;  and  resolutions  adopted  in  due 
form  accepting  the  same,  and  ordering  the  officers  of  said 
company  to  make  the  necessary  arrangements  to  carry 
the  same  into  effect  without  delay.  At  the  same  meeting 
a  resolution  was  also  duly  passed  in  the  following  words: 
"  Resolved,  that  the  president  and  secretary  of  the  West 
Point  Manufacturing  Company  be  and  are  hereby  author- 
ized and  directed  to  issue  35,000  dollars  of  coupon  bonds 
of  said  West  Point  Manufacturing  Company,  bearing  ten 
per  cent  interest,  payable  five  years  from  date  thereof. 
That  said  company  sell  said  bonds  at  their  par  value  and 
apply  the  proceeds  thereof  toward  the  paying  of  the  debts 
of  said  company,  and  the  liens  against  its  said  property, 
and  the  repairing  and  operating  its  mills,  etc.  That  the 
president  and  secretary  are  further  authorized  to  execute 
and  deliver  a  trust  deed  to  secure  the  payment  of  said 
bonds,  on  the  real  estate  of  said  company." 

The  above  meeting  was  held  on  the  27th  day  of  August, 
1878.  On  the  2nd  day  of  September,  following,  the  presi- 
dent and  secretary  of  the  West  Point  Manufacturing 
Company  executed  and  delivered  the  deed  of  trust  of  the 
said  company  to  Benjamin  D.  Brown,  trustee,  who  "wtLS 
also  the  president  of  the  West  Point  Butter  and  Cheese 
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Association,  to  secure  the  payment  of  seventy  bonds  for 
the  sum  of  five  hundred  dollars  each,  with  interest  cou- 
pons attached,  etc.,  therein  si)ecifically  described.  The 
said  deed  of  trust  was  also  at  the  same  time  signed  by 
the  said  Benjamin  D.  Brown,  in  evidence  of  his  accept- 
ance of  the  said  trust.  The  seventy  bonds  for  five  hun- 
dred dollars  each  were  also  on  the  same  day  delivered  to 
the  said  Benjamin  D.  Brown,  who  took  the  same,  as  well 
as  the  said  deed  of  trust,  to  the  office  of  the  West  Point 
Butter  and  Cheese  Association  at  Middletowii,  New  York. 
It  appears  from  the  testimony,  that  between  the  last 
above  date  and  the  21st  of  October  following,  the  said 
Benjamin  D.  Brown  was  back  and  forth  between  West 
Poiiit,  Nebraska,  and  Middletown,  New  York,  two  or 
three  times,  remaining  about  an  equal  portion  of  his 
time  at  either  place.  While  at  West  Point  he  was  busy 
examining  the  mills,  water  power,  and  other  property  of 
the  West  Point  Manufacturing  company,  and  looking  in- 
to its  business  and  affairs.  He  never  called  on  the 
president  or  secretary  of  the  West  Point  Manufacturing 
Company  for  the  certificate  of  stock  in  said  company,  or 
any  other  evidence  of  the  ownership  by  the  West  Point 
Butter  and  Cheese  Association  of  a  majority  of  the  stock, 
or  any  stock  of  the  West  Point  Manufacturing  Company. 
But  the  certificate  or  certificates  for  said  stock  were  made 
out  to  the  said  West  PointButter  and  Cheese  Association, 
signed  by  the  president  and  secretary,  and  verified  by 
the  seal  of  said  West  Point  Manufacturing  Company, 
There  is  evidence,  which  however  is  contradicted,  that 
said  certificates  of  stock  were  tendered  to  said  Ben- 
jamin D.  Brown  for  and  on  behalf  of  the  said  West  Point 
Butter  and  Cheese  Association  by  the  secretary  of  the 
said  West  Point  Manufacturing  Company,  some  time 
between  said  27th  day  of  August  and  the  21st  day  of 
October.  But  there  is  no  dispute  that,  on  or  before  the 
last  mentioned  date,  the  said  certificates  of  Stock  were 
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in  the  oflSce  of  J.  C.  Crawford  for  the  purpose  of  delivery 
to  said  Benjamin  D.  Brown  as  president  of  said  West 
Point  Butter  and  Cheese  Association;  that  they  were 
then  offered  to  him ;  and,  while  he  did  not  manually  ae- 
fcept  of  them,  yet  they  were  then,  and  continued  to 
remain,  virtually  under  his  dominion  and  control. 

On  the  same  day,  the  2l8t  or  22nd  of  October,  B.  D. 
Brown,  for  the  first  time,  informed  John  D.  Nelighor  any 
one  else,  except  J.  C.  Crawford — and  he,  at  this  time 
at  least,  must  be  looked  upon  rather  as  his  legal  adviser 
than  as  the  agent  or  attorney  of  the  West  Point  Manu- 
facturing Company — of  his  intention  not  to  go  on  and 
complete  the  transaction  according  to  the  agreement. 
And  it  was  at  this  time,  if  at  all,  that  the  a<greement  was 
novated  or  modified  so  as  to  take  it  out  of  the  terms  of 
the  counter  proposition  of  the  West  Point  Butter  and 
Cheese  Association,  as  accepted  and  acted  upon  by  the 
West  Point  Manufacturing  Company,  so  as  to  allow  the 
West  Point  Butter  and  Cheese  Association,  or  B.  D. 
Brown,  its  president,  or  any  other  of  its  officers  or  mem- 
bers, to  go  on  for  an  indefinite  length  of  time  and  buy  up 
the  claims  and  liens  against  the  West  Point  Manufac- 
turing Company  and  its  real  estate,  upon  the  terms  and 
conditions  that,  if  the  said  West  Point  Butter  and  Cheese 
Association,  B.  D.  Brown,  its  president,  or  its  other  offi- 
cers or  members,  or  all  together,  could  and  would  buy  up 
all  of  said  debts,  judgments,  and  liens  for  an  aggregate 
sum  within  the  said  supi  of  $35,000,  then  that  all  of  said 
debts,  judgments,  and  liens  should  be  assigned  to  the  said 
West  Point  Manufacturing  Company ;  but  if  not,  then  that 
the  said  West  Point  Butter  and  Cheese  Association  B.  D. 
Brown,  its  president,  or  any  other  officer  or  member,  buy- 
ing up  any  of  such  debts,  judgments,  or  liens,  might  hold 
them  against  the  said  West  Point  Manufacturing  Com- 
pany the  same  as  any  other  lien  holder  might ;  and  that 
in  the  mean  time,  the  said  contract  for  the  loaningof  the 
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said  sum  of  $35,000,  the  said  deed  of  trust  and  bonds, 
should  stand  indefinitely  suspended. 

The  weight  of  evidence  is  to  the  effect  that  at  this  time 
such  a  modification  of  the  terms  of  the  contract  was 
made,  in  so  far  as  the  same  could  be  done  by  the  said 
Neligh,  Brown  &  Crawford,  acting  in  their  several  indi^ 
vidual  capacities  only.  But  we  are  of  the  opinion  that  the 
contract  could  not  be  so  modified  or  changed  by  them  at 
that  time  and  acting  in  their  individual  capacities,  or 
under  any  delegated  power  which  they,  or  any  of  them, 
are  shown  to  have  possessed,  so  as  to  affect  the  interests 
of  the  creditors  and  lien  holders  of  the  said  West  Point 
Manufacturing  Company ;  and  any  combined  attempt  to 
affect  their  interests  injuriously  on  the  part  of  persons 
standing  in  the  relation  to  them  borne  by  the  said  Neligh, 
Brown  &  Crawford,  the  law,  without  regard  to  motives, 
would  designate  a  confederation  and  conspiracy  to  de- 
fraud. 

Long  before  the  time  of  which  we  are  now  speaking, 
Benjamin  D.  Brown  had  accepted  the  trust  as  trustee 
under  the  deed  of  trust,  and  on  the  part  of  said  West 
Point  Butter  and  Cheese  Association  had  accepted  the 
said  deed  of  trust  and  the  said  bonds  of  thirty- five  thou- 
sand dollars,  and  had  the  said  bonds  and  deed  of  trust 
either  in  the  possession  of  the  said  West  Point  Butter  and 
Cheese  Association  or  that  of  the  bank  at  Middletown,  New 
York,  It  is  claimed  on  the  one  part,  that  about  this  time 
it  was  discovered  by  the  said  Benjamin  D.  Bro'VMi  that  he 
had  been  deceived  by  the  representations  of  the  officers 
and  agents  of  the  West  Point  Manufacturing  Company 
as  to  the  amount  of  the  debts  and  liens  then  outstanding 
against  the  said  West  Point  Manufacturing  Company  and 
its  property,  and  for  that  reason  he  rescinded  the  said  con- 
tract. Without  stopping  to  inquire  whether  he  had  good 
or  suflBcient  cause  for  a  rescission  of  the  said  contract  or 
not,  it  is  very  clear  from  the  evidence  that  he  did  none  of 
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those  tilings  which  would  amount  to  a  rescission  either  at 
law  or  equity.  He  released  none  of  the  advantages 
which  the  contract  gave  either  himself  or  his  association ; 
nor  did  he  do  anything  toward  placing  the  West  Point 
Manufacturing  Company  in  statu  quo.  It  will  not  be 
presumed  that  Neligh  and  Crawford,  whose  chief  avowed 
object  in  all  this  business  was  to  relieve  the  West  Point 
Manufacturing  Company  from  the  pressure  of  debt,  would 
have  allowed  an  additional  burden  of  thirty-five  thousand 
dollars  of  a  rescinded  indebtedness  to  standout  in  hostile 
hands  against  it  for  a  year  and  better,  without  protest  or 
an  attempt  to  call  it  in. 

Whatever  acts  were  done  and  performed  by  Benjamin 
D.  Brown,  after  the  acceptance  of  the  trust  as  expressed 
in  and  by  the  trust  deed,  in  and  about  the  buying  of 
judgments,  liens,  or  other  evidences  of  indebtedness 
against  said  West  Point  Manufacturing  Company,  or  any 
of  its  property,  buying  tax  certificates,  or  paying  taxes 
on  any  of  its  property,  the  purchasing  in  of  any  of  its 
property  at  sheriff's,  marshal's  or  commissioner's  sale, 
or  otherwise,  either  by  himself,  his  agents,  attorneys,  or 
any  officer,  agent,  or  member  of  the  said  West  Point 
Butter  and  Cheese  Association — must,  so  far  as  the 
rights  and  interests  of  the  plaintiffs  and  cross  petitioning 
defendants  are  concerned,  be  held  to  have  been  done  in 
pursuance  of  the  said  trust,  and  for  the  benefit  and  pro- 
tection of  the  said  West  Point  Manufacturing  Company, 
and  its  rights  and  property. 

It  is  a  well  known  principle  of  equity  jurisprudence 
that  that  which  ought  to  have  been  done  by  a  person 
acting  in  a  fiduciary  or  trust  capacity,  will,  for  the  pur- 
l)0ses  of  justice  and  equity, l)e  deemed  to  have  been  done. 
Therefore,  as  it  was  the  duty  of  the  said  B.  D.  Brown 
and  the  said  West  Point  Butter  and  Cheese  Association, 
its  officers  and  members,  to  accept,  negotiate,  and  pay 
for  the  said  $36,000  of  coupon  boi^ds,  they  will,  so  far  as 
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the  rights  and  interests  of  the  plaintiff  and  cross  plead- 
ing defendants  are  concerned,  be  deemed  to  have  done 
so,  and  to  have  disbursed  the  moneys  by  them  used  in 
buying  in  the  said  judgments,  liens,  tax  titles,  and  prop- 
erty by  them,  or  any  of  them  purchased  at  said  judicial 
and  tax  sales,  in  trust  for,  and  for  the  use  and  benefit  of, 
the  said  West  Point  Manufacturing  Company,  and  to 
hold  the  undisbursed  balance  of  said  $35,000  for  such 
use. 

From  the  testimony  of  Mr.  Brown,  president  of  the 
West  Point  Butter  and  Cheese  Association,  it  appears 
that  it  was  never  the  intention  of  the  said  association,  or 
the  understanding  between  it  and  the  West  Point  Manu- 
facturing Company,  that  the  coupon  bonds  issued  by  the 
latter  company  and  delivered  to  the  said  Brown  should 
in  any  event  be  sold  to  outside  purchasers,  but  were  to  be 
held  by  him— as  we  understand  the  legal  effect  of  his 
testimony— partly  in  his  capacity  as  president  of  the  one 
company,  and  partly  as  trustee  of  the  other,  until  the 
deed  of  trust  given  to  secure  them  should  become  the 
first  lien  on  the  property  of  the  West  Point  Manufac- 
turing Company,  when  the  several  members  of  the  West 
Point  Butter  and  Cheese  Association  were  to  take  them 
"  according  to  the  ability  of  the  members,"  and  that  he, 
the  said  president,  and  trustees,  had  been  ever  since  the 
receipt  of  said  bonds  and  trust  deed  engaged  in  buying 
up  the  liens  against  the  property  of  the  manufacturing 
company  with  the  funds  of  the  Butter  and  Cheese 
Association,  not  for  the  purpose  pf  making  the  said  deed 
of  trust  the  first  lien  upon  the  property  described  therein, 
and  so  perfect  the  arrangement  as  originally  contem- 
plated, but,  as  the  witness  naively  puts  it,  "as  an  invest- 
ment the  same  as  any  business  man  might." 

Inuring  this  time,  and  as  a  part  of  the  same  general 
plan,  the  Butter  and  Cheese  Association,  or  its  president, 
by  means  of  a  lease,  entered  into  the  possession  pf  the 
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principal,  property  of  the  said  Manufacturing  Company^ 
and  are  still  in  possession,  and  have  made  extensive  and 
costly  improvements  thereon,  under  claim  of  title  thereto 
in  themselves,  under  tax  and  judicial  sales  thereof,  not- 
withstanding their  having  entered  into  the  possession  of 
the  most  and  principal  part  of  said  property  under  and  by 
virtue  of  a  lease  from  the  said  West  Point  Manufacturing 
Company.  The  said  Butter  and  Cheese  Association 
claim  to  keep  an  account,  not  with  said  Manufacturing 
Company,  but  with  the  "West  Point  Manufacturing 
Company  Investment  Fund",  to  which  it  charges  the 
judgments  and  liens  bought  in  against  said  property  and 
manufacturing  company  at  their  face  value,  including 
interest  also  on  the  money  expended  in  the  improve- 
ment of  the  said  property,  with  the  avowed  intention  on 
the  part  of  the  said  Butter  and  Cheese  Association  and 
its  officers,  to  hold  the  property  as  its  own  until  the  said 
Manufacturing  Company  shall  pay  off  the  account. 
Whether  so  intended  or  not,  the  inevitable  effect  of  this  is  to 
postpone  the  rights  of  the  creditors  of  the  Manufacturing 
Company  indefinitely.  As  to  the  bona  fide  creditors  of  said 
Manufacturing  Company,  whether  holding  liens  or  not,  as 
well  as  all  holders  of  liens  upon  the  said  property,  whether 
dated  prior  or  subsequent  to  the  conveyance  thereof  from 
the  Nelighs  to  said  Manufacturing  Company,  they  are 
entitled  to  have  the  real  estate  of  the  said  West  Point 
Manufacturing  Company,  or  so  much  thereof  as  is 
sufficient  to  pay  and  satisfy  their  several  and  respective 
liens  and  judgments,  absolutely  free  and  discharged 
of  any  and  all  liens  or  claims  of  the  said  Weai  Point 
Butter  and  Cheese  Association,  or  of  any  officer,  attor- 
ney or  member  thereof,  by  virtue  of  any  lease,  lien  for 
repairs,  or  betterments,  or  of  ^any  sale  for  taxes,  or  on 
aocountof  any  judgment,  decree,  or  lien  bought  in,  held 
or  claimed  against  said  West  Point  Manufacturing  Com- 
pany, John  D.  Neligh,  or  Catherine  B.  NeUgh,  by  the  said 
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West  Point  Batter  and   Cheese   Association,   or   any 
officer,  attorney,  or  member  thereof. 

The  several  findings  and  the  decree  of  the  district 
court  are  therefore  reversed,  the  petition  of  the  plaintiffs, 
together  with  the  cross  petition  of  the  several  cross 
pleading  defendants,  are  restored  and  reinstated,  and  the 
cause  remanded  to  the  district  court  for  further  proceed- 
ings in  accordance  vntii  the  views  expressed   in  this 

opinion. 

.  Judgment  Accordinglt. 


Nathaniel  Leech,  appellee,  v.  James  E.  Philpott, 
appellant. 

1.  Evidence  on  Appeal.  In  cases  appealed  to  the  supreme  court, 
the  same  steps  are  required  to  preserve  the  evidence  for  use  on 
appeal  as  are  required  in  a  review  by  proceedings  in  error. 

2.  Practice  on  Appeal.  Where  the  appellant  faik  to  appear  and 
point  out  any  error  in  the  Judgment  appealed  from,  and  no  error 
is  apparent,  the  judgment  will  be  affirmed. 

Motion  to  dismiss  appeal. 

M.  H.  Sessions,  for  the  motion. 

Lake,  Gh«  J« 

It  is  shown  by  the  record,  that  no  bill  of  exceptions  of 
the  evidence  has  been  settled  as  the  statute  directs,  Sec« 
676  civil  code.  Gomp.  Stats.,  620.  In  cases  appealed  to 
this  court,  the  same  steps  are  required  to  preserve  the 
evidence  for  use  at  the  hearing  on  the  appeal  as  if  the 
review  were  sought  by  a  proceeding  in  error.  These  steps 
are  distinctly  pointed  out  in  sec.  811  of  the  civil  code, 
Comp.  Stats.,  571.  For  the  failure  to  comply  with  these 
provisions  of  the  law  in  the  preparation  of  the  bill  of  ex- 
ceptions filed  herein,  the  motion  to  quash  the  same  must 
87 
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be  sustained.  And  the  appellant  having  failed  to  appear 
in  this  court  and  point  any  error  in  the  judgment  of  the 
district  court,  and  none  appearing,  it  must  be  aflBrmed. 

Judgment  Affirmed. 
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I  J?_*y  1.    Practice  :    judge's  minutes:    judgment.    The  judge's  min- 

utes, as  to  entries  made  on  the  trial  docket,  B.re  prima  /a«e  evi- 
dence of  the  proceedings  in  a  case,  but  may  be  shown  to  differ 
from  the  Judgment  actually  rendered.  And  the  court  cannot  be 
compelled  to  correct  its  journal  from  such  minutes. 
2.  Stay  of  Execution.  After  a  party  has  applied  for  and  ob- 
tained stay  of  order  of  sale,  he  cannot  have  the  judgment  re- 
viewed on  error  or  appeal. 

Appeal   from    Seward   county.     Tried  below  before 
Post,  J. 

M,  H,  Sessions,  for  appellant. 

Norval  Brothers,  for  appellee. 

Maxwell,  J. 

/  This  is  an  action  to  forecloses  mortgage.    It  is  alleged 

in  the  petition  "  that  the  said  defendant,  Cornelius  M. 
Clark,  heretofore,  to-wit,  on  the  27th  day  of  April,  1874, 
made,  executed,  and  delivered  to  this  plaintiff  his  one 
•certain  promissory  note  in  writing  at  that  date  for  the 
«um  of  five  hundred  dollars,  payable  April  27th,  1877," 
with  interest  at  10  per  cent.  It  is  also  alleged  that  this 
defendant  paid  $250.00  Nov.  5th,  1878,  and  $20.80  Nov. 
18th,  1878,  on  said  note,  and  that  there  is  still  due  there- 
on the  sum  of  $156.50  with  interest  at  10  per  cent,  from 
Ihe  18th  day  of  November,  1878.    The  answer  id  a  plea 
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of  usury,  and  that  the  defendant  only  received  the  sum 
of  $425.00  while  giving  his  note  and  mortgage  for  $500.00, 
vrith  interest. 

On  the  hearing  of  the  case  the  court  below  found,  in 
substance,  that  Farwell,  who  made  the  loan  to  the  de- 
fendant, was  the  agent  of  the  plaintiff,  and  that  he 
loaned  the  defendant  only  the  sum  of  $426.00,  and  that 
there  is  usury  in  the  transaction,  and  rendered  a  decree 
of  foreclosure  and  sale  in  favor  of  the  plaintiff,  for  the 
sum  of  $146.70,  and  in  favor  of  the  defendant  for  the 
costs  of  the  action.  The  decree  was  rendered  May  4th, 
1881,  and  on  the  7th  day  of  that  month,  the  defendant 
filed  a  request  for,  and  obtained  a  stay  of  order  of  sale 
ior  the  period  of  nine  months.  In  November,  1881,  he 
filed  a  motion  to  amend  and  correct  the  judgment 
record  by  allowing  the  defendant  $160.00  in  addition  to 
the  sum  allowed  him  in  the  decree.  The  motion  was 
overruled,  to  which  the  defendant  excepted,  and  now 
assigns  the  same  for  error. 

The  error  complained  of  is,  that  the  court  did  not  correct 
the  decree  from  the  entry  made  by  the  judge  on  the  trial 
docket  at  the  time  the  decree  was  rendered,  from  which 
it  appears  that  there  was  no  finding  as  to  the  amount 
due  the  plaintiff.  There  is  no  complaint  that  the  amount 
of  the  decree  is  too  large,  or  greater  than  the  amount 
actually  owing  by  the  defendant  to  the  plaintiff ;  but  re- 
lief is  sought  on  the  sole  ground  that  as  there  was  no 
entry  on  the  trial  docket  of  the  amount  due  to  plaintiff 
therefore  there  was  no  authority  to  enter  a  decree  for 
any  amount  whatever.  This  proposition  is  untenable. 
The  judge's  notes  on  the  trial  docket  are  merely  memo- 
randa of  the  proceedings  of  the  court  for  the  convenience 
of  the  court  and  clerk.  And  as  to  the  entries  made, 
while  prima  facie  evidence  of  the  proceedings  of  the  court 
in  a  case,  may  be  shown  to  differ  from  the  judgment 
actually  rendered.    The  judgment  actually  rendered  is 
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spread  at  length  on  the  joomal  of  the  court,  and  we^ 
know  of  no  role  that  would  compel  a  court  to  enter  a 
judgment  different  from  that  actually  rendered  simply 
because  of  a  defect  or  omission  in  his  notes  of  the  trial 
on  the  docket. 

We  haye  discussed  the  question  upon  the  theory  that< 
the  defendant  was  entitled  to  a  review  of  the  case  in  this 
court.  But  sec.  5,  of  the  act '"  to  provide  for  stay  of  execu- 
tions and  orders  of  sale"  approved  Feb.  ^ord,  1875,  pro- 
vides that,  '*  no  proceedings  in  error  or  appeal  shall  be 
allowed  after  such  stay  has  been  taken,*'  etc.  Laws  of 
1875,  60  [Comp.  Stat.,  690].  There  is  reason  in  this,  as 
a  party,  by  asking  an  extension  of  the  time  of  payment, 
virtually  admits  the  correctness  of  the  obligation.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  Affirmed. 
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Turner,  Frazer  &  Co.,  plaintiffs  in  error,  v.  Josefs 

ElLLIAN,   ET  AL.,   DEFENDANTS   IN  ERROR. 

1.  Sheriff:  offigiai^  bond  :  liability  of  his  sureties. 
Where  a  sheriff,  with  a  process  against  the  property  of  one  per- 
son, seizes,  by  virtue  thereof,  the  property  of  another,  he  is 
guilty  of  official  misconduct,  for  which  he  and  his  sureties  are 
liable  in  an  action  on  his  official  bond.  Nor  does  it  matter  as  to 
the  liability  of  his  sureties,  whether  he  do  this  knowingly  and 
willfully,  or  through  gross  carelessness,  or  mere  indifference  to 
official  duty. 

2.  Pleading:  demurrer.  Where,  notwithstanding  formal  de- 
fects in  a  petition,  enough  is  alleged  to  sup|>ort  a  Judgment  in 
favor  of  the  plaintiff  it  is  not  subject  to  general  demurrer. 

3.  Chattel  Mortgage :  consideration.  As  to  attachment  cred- 
itors of  the  mortgagor  a  pre-existing  debt,  already  due,  is  a 
good  consideration  for  a  chattel  mortgage,  and  protects  the 
mortgagee  to  the  same  extent  as  would  a  new  consideration 
given  at  the  time  of  making  the  mortgage. 
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4,    :    POSSESSION  BY  MORTGAGOR.    A  chattel  mortgage  of  a 

.    stock  of  goods  containing  a  clause,  by  which  the  mortgagor  is 

g^ven  possession  with  power  of  sale  in  the  usual  course  of  trade, 
the  proceeds  to  go  in  satisfaction  of  the  mortgage  debt,  although 
by  our  statute  made  presumptively  fraudulent,  is  not  conclu- 
sively so,  and  may,  by  satisfactory  evidence,  be  shown  to  have 
been  made  in  good  faith. 

5.    :   FRAtTD  IS  A  QUESTION  OF  FACT.    The  questiou  whether 

there  was  fraudulent  intent  in  the  giving  of  a  chattel  mortgage 
is,  in  all  cases,  one  of  fact,  and  must  be  raised,  if  at  all,  by  suit- 
able pleading. 

Ebror  to  the  district  court  for  Hall  county.  Heard 
below  before  Post,  J. 

Abbott  dt  Caldwell,  for  plaintiff  in  error,  on  liability  of 
sheriff,  cited  Noble  v,  Himeo,  ante  p.  193.  Huffman  v, 
Kopplekom,  8  Neb.,  844.  Brandt  on  Suretyship,  627. 
Cooley  on  Torts,  897,  On  validity  of  mortgage,  cited 
Robinson  v.  Elliott,  22  Wall.,  518.  Frankhouaer  v.  EUett, 
22  Kan.,  127.    Goodheart  t\  Johnson,  88  111.,  58. 

Tkummel  dt  Piatt,  and  James  H.  Woolley,  for  defendants 
in  error,  claimed  that  act  of  sheriff  was  a  wilful  trespass 
for  which  sureties  are  not  liable,  it  being  done  virtute 
officii,  and  not  colore  officii.  Story  v.  Jennings,  14  Ohio 
State,  43.  Ottenstein  r.  Alpaugh,  9  Neb.,  287.  Ex  parte 
Reed,  4  Hill,  672.  State  v.  Mann,  21  Wis.,  698.  The 
mortgage  was  void.  Herman  on  Chattel  Mortgages,  222 
to  286.    3  Neb.,  76.    6  Neb.,  392.    8  Neb.,  878. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Hall  county.  The 
action  below  was  against  Joseph  Killian,  the  sheriff  of 
that  county,  and  his  sureties,  upon  his  oflScial  bond  to 
recover  damages  alleged  to  have  been  sustained  by  the 
plaintiffs  as  mortgagees  of  certain  personal  property,  in 
•consequence  of  its  seizure  and  sale  by  that  officer  under  a 
process  which  he  held  against  the  property  of  the  mort- 
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gagor.  To  the  petition  several  demurrers  were  inter^ 
posed,  one  by  the  sheriff,  and  one  by  his  sureties.  These 
demurrers,  which  were  general,  were  sustained,  and  it  i& 
this  ruling  of  the  court  that  is  now  complained  of. 

On  behalf  of  the  sureties  it  is  claimed  in  support  of  the 
ruling  upon  their  demurrer  that,  inasmuch  as  the  i)etition 
shows  the  seizure  of  the  goods  to  have  been  made  by  the- 
sheriff  after  being  fully  advised  by  the  plaintiffs  of  their 
claim  to  them,  his  act  was  a  trespass  for  which  they  are 
not  answerable.  And  cases  are  cited  which  support  coun- 
sel in  this  view ;  but,  as  we  think,  the  great  weight  of  the 
authorities  is  the  other  way. 

In  the  case  of  The  People  v.  Schuyler,  1  Comstock, 
173,  it  was  held  that :  "  Where  a  sheriff,  having  in  his 
hands  a  process  against  the  property  of  the  defendant 
therein,  seizes  by  virtue  thereof  the  goods  of  another 
person,  he  is  guilty  of  official  misconduct,  and  he  and  his 
sureties  thereby  become  liable  on  his  official  bond."  To 
the  same  effect  are  the  following  of  the  numerous  cases- 
that  might  be  cited.  Carmack  v.  Commonwealth,  5  Binney, 
184.  Commonwealth  v.  Stockton,  5  Monroe,  192.  State^ 
ex  rel.  Blinebury  r.  Mason,  25  Wis.,  684.  MouUon  r. 
Jose,  25  Me.,  76.  Charles  v.  Hawkins,  11  la.,  829.  Skin- 
ner V,  Phillips,  4  Mass.,  68.  And  our  own  decisions  upon 
the  question  are  in  accord  with  the  view  that,  when  a 
sheriff  in  the  performance  of  his  official  duty  is  guilty  of 
misconduct  resulting  injuriously  whether  to  one,  like  a 
party  to  a  suit,  having  a  direct  interest  in  his  action,  or 
to  a  stranger  to  the  proceeding,  both  he  and  his  suretiea 
are  answerable  therefor. 

In  the  case  of  Kane  v.  Union  Pacific  Railroad  Co.,  5 
Neb.,  105,  where  one  of  the  conditions  of  the  bond  of 
Kane  as  county  treasurer  was  the  same  as  the  one  now 
under  consideration,  viz :  that  "  he  shall  faithfully  and 
impartially,  without  fear,  favor,  fraud,  or  oppression,  (lis- 
charge  all  the  other  duties  now  or  hereafter  required  of 
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his  office  by  law/'  it  was  held  that  the  exaction  of  illegal 
fees  as  treasurer  rendered  both  him  and  his  sureties 
liable. 

Again,  in  the  case  of  fluffman  v.  Kopplekom,  8  Neb.> 
844,  where  it  was  shown  that  the  defendant,  as  sheriff^ 
holding  a  process  authorizing  him  to  arrest  one  Clark,  who 
was  charged  with  a  felony,  through  carelessness  and  un- 
lawfully arrested  the  plaintiff,  and  in  so  doing  seriously 
wounded  him,  we  held  that  both  the  sheriff  and  his  sureties 
were  liable  in  an  action  on  his  bond. 

Still  another  case  possibly  more  directly  in  point,  and 
recently  decided,  is  that  of  Noble  v,  Himoe,  ante  page 
193,  in  which  a  constable  with  an  execution  in  his  hands 
against  the  property  of  S.,  the  keeper  of  a  drug  store, 
seized  a  lot  of  patent  medicines  held  by  the  druggist  for 
sale  on  commission,  although  duly  notified  that  they  be- 
longed to  another.  It  was  held  that  the  constable  and 
his  sureties  were  liable.to  the  owner  of  the  medicines  for 
their  valu^. 

In  the  case  now  under  consideration  counsel  for  the  de- 
fendant in  error  lay  particular  stress  upon  the  fact  of  its 
being  alleged  in  the  petition  "  that  the  defendant  Killian 

*  *  *  having  full  knowledge  of  plaintiffs  ownership 
and  possessio:^,  wrongfully  and  unlawfully  broke  into  said 
store,  seized  said  goods,"  etc.,  and  claim  that  inasmuch  as 
this  shows  a  deliberate  act  of  trespass  it  cannot  prop- 
erly be  said  to  have  been  an  official  act.  We  think  this 
position  is  untenable.  The  sheriff  had  the  process  of  a 
court,  which  by  the  law  he  was  directed  to  execute  in  a 
certain  manner  upon  the  property  of  the  person  named 
therein.  The  condition  of  his  bond  which  ran  to  the 
county  of  Hall,  for  the  benefit  of  the  public,  was  that  he 
would  do  this  faithfully  and  without  favor,  or  oppression,, 
etc.  This  he  did  not  do,  but  instead  took  the  property 
of  another  and  disposed  of  it  in  satisfaction  of  the  writ* 
This  very  clearly  was  a  violation  of  official  duty  and  with- 
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in  the  contemplation  of  his  bond,  just  as  much  so  as  if 
the  act  had  resulted  from  gross  carelessness,  or  mere  in- 
difference in  performing  the  duty  enjoined  upon  him. 

Another  point  made  against  the  petition  is,  that  it  does  not 
show  from  what  court,  nor  when,  the  order  of  attachment 
under  which  the  sheriff  seized  the  goods  was  issued.  This 
certainly  was  a  defect  which  ought  not  to  have  occurred, 
and  might  have  required  an  amendment  of  the  pleading 
as  to  those  particulars  if  a  motion  to  that  effect  had  been 
made  at  the  proper  time.  We  think  enough  was  alleged, 
although  very  informally,  to  support  a  judgment  in  favor 
of  the  plaintiff,  and  therefore  the  omission  complained  of 
did  not  render  the  petition  demurrable. 

The  point  is  also  made  against  the  petition  that  the 
mortgage  is  shown  to  have  been  given  without  considera- 
tion and  is  therefore  void.  The  only  ground  for  this  as- 
sumption is  the  fact  that  the  mortgage  was  given  to 
secure  the  payment  of  an  antecedent  indebtedness  then 
past  due.  '*  A  pre-existing  debt  is  a  valuable  consideration 
for  a  mortgage  and  protects  the  mortgagee  to  the  same 
extent  that  he  would  be  protected  if  he  had  paid  a  new 
consideration  at  the  time  of  the  mortgage."  Jones  on 
Chattel  Mortgages,  sec.  81,  and  cases  there  cited.  There 
is  nothing  in  the  fact  of  the  mortgage  having  been  given 
to  secure  the  payment  of  a  debt  already  due  that  denotes 
fraud  in  the  transaction. 

It  is  claimed  also,  that  this  mortgage  is  fraudulent  and 
void  as  to  the  creditors  of  the  mortgagor,  because  of  the 
following  provision  contained  therein,  under  which  he 
retained  possession  of  the  property  until  just  before  the 
levy  was  made,  viz :  "  Said  goods,  wares  and  merchandise 
are  to  be  sold  at  retail  for  cash,  and  true  and  correct  books 
of  accoutit  are  to  be  kept  and  the  proceeds  of  the  daily 
sales  are  to  be  turned  over  to  said  Turner,  Frazer  &  Co., 
(the  mortgagees)  and  applied  upon  the  above  mentioned 
notes,  until  the  same  are  all  fully  paid  off  and  discharged. 
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The  said  stock  hereby  mortgaged  to  be  o\¥ned,  held  and 
<5ontrolled  by  the  said  party  of  the  second  part  (mortgagee) 
imtil  said  notes  are  fully  paid  and  cancelled.  Said  Saw- 
yer, (the  mortgagor),  to  act  in  the  premises  for  said  T.,  F. 
&  C!o.,  until  said  indebtedness  is  fully  liquidated,  after 
which  this  mortgage  shall  be  cancelled,  and  the  possession 
of  the  remainder  to  be  surrendered  to  said  Sawyer." 

Under  some  circumstances  a  mortgagee  may  employ 
the  mortgagor  as  his  agent  to  take  care  of  the  mortgaged 
property,  after  he  has  taken  possession  of  it.  Jones  on 
Chattel  Mortgages,  sec.  181.  Doing  this,  or  leaving  the 
mortgagor  in  possession  of  the  property,  is  of  course  un- 
der our  statute  evidence  of  fraud  in  the  making  of  the 
mortgage,  but  until  the  instrument  is  attacked  on  that 
ground  it  cannot  be  judged  fraudulent.  Our  statute  of 
frauds  has  this  provision :  "  Sec.  11.  Every  sale  made  by 
a  vendor  of  goods  and  chattels  in  his  possession  or  under 
his  control,  and  every  assignment  of  goods  and  chattels 
by  way  of  mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied  by  an  imme- 
diate delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  sold,  mortgaged,  or  as- 
signed, shall  be  presumed  to  be  fraudulent  and  void, 
as  against  the  creditors  of  the  vendor,  or  the  creditors 
of  the  person  making  such  assignment,  or  subsequent 
purchasers  in  good  faith,  and  shall  be  conclusive  evidence 
of  fraud,  unless  it  shall  be  made  to  appear  on  the  part  of 
the  person  claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith,  and  without  any  intent 
to  defraud  such  creditors  or  purchasers,"  Under  this 
provision  it  cannot  reasonably  be  questioned,  that  if  the 
goods  are  permitted  to  remain  with  the  mortgagor,  the 
mortgage  as  to  his  creditors,  and  subsequent  purchasers  in 
good  faith,  is  ^ma/aci«  fraudulent  and  void;  and  when- 
ever the  question  is  properly  raised  must  be  so  declared, 
unless  it  is  shown  by  competent  evidence  that  it  was 
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"  really  made  in  good  faith,  and  without  any  intent  to  de- 
fraud such  creditors  or  purchasers."  Pyle  v.  Warren,  2 
Neb.,  241.  By  the  term  "creditors"  in  this  section  is 
not  included  all  persons  to  whom  the  mortgagor  may  hap- 
pen to  be  indebted  at  any  time,  but  only  those  who  are 
his  creditors  whilst  the  mortgaged  property  is  "  in  hi& 
possession,  or  under  his  control."  Sec.  12  of  the  chapter 
on  frauds,  Comp.  Stats.,  288. 

Section  20  of  our  statute  of  frauds  provides  that :  "  The 
question  of  fraudulent  intent  in  all  cases  arising  under 
the  provisions  of  this  chapter,  shall  be  deemed  a  question 
of  fact,  and  not  of  law,"  etc.  Therefore,  if  the  defendants 
wish  to  put  in  issue  the  bona  fdes  of  this  mortgage,  they 
must  do  so  by  suitable  answers  to  the  petition  charging 
fraud  directly,  so  that  an  issue  may  be  formed,  and  the 
question  submitted  to  a  jury. 

For  these  reasons  the  judgment  must  be  reversed,  the 

demurrer  overruled,  and  the  cause  remanded  for  further 

proceedings. 

Bevebsed  and  Bemanded. 
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I  J2~686|  PLAINTIFFS    IN   ERBOB,    V.    ALICE   QuiLLIN,   DEFENDANT   IN 

I  45   les 

EBBOR. 

1.  Mortffagred  Chattels:  conversion:  mortoaoee's  reme- 
dies. Where  mortgaged  chattels  have  been  wrongfully  seized 
and  sold  at  the  suit  of  a  creditor  of  the  mortgagor,  the  mortgagee 
has  a  choice  of  remedies :  he  may  either  replevy  them,  or  recover 
their  value  at  the  time  of  the  conversion  in  an  action  for  dam- 
ages. 

2.    :    :    DAMAGES :    evidence.    In  an  action  for  the 

recovery  of  damages  for  the  conversion  of  chattels,  the  fuU 
market  value  is  the  measure,  and  this  can  be  properly  ascer- 
tained only  by  the  testimony  of  witnesses  possessed  of  sufficient 
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information  to  enable  them  to  give  intelligent  opinions  upon 
the  subject. 

3.     :    :     INTEREST  OP  MORTGAGOR :     ATTACHMENT.      It 

is  only  when  the  mortgagor  has  a  certain  a8certaine<l  right  of 
possession  for  a  definite  period,  that  he  has  an  attachable  inter- 
est in  the  goods. 

4.  :  :  ATTORNEY  liiABLB,  WHEN.  When  an  attor- 
ney, in  an  attachment  suit,  in  addition  to  liis  ordinary  duties  in 
suing  out  the  writ,  specially  advises  and  directs  tlie  illegal 
seizure  of  property,  and  assists  in  its  conversion  by  being  pres- 
ent at  the  sale,  and  bidding:  oi^  portions  of  it  for  his  client,  his  lia- 
bility is  equal  to  that  of  the  officer  by  whom  the  seizure  and 
sale  were  made. 

Ebbob  to  the  district  court  for  Richardson  county. 
On  trial  there  before  Weaves,  J.,  Quillin  had  judgment, 
and  defendant  brought  cause  here  for  review  on  a  peti- 
tion in  error, 

T,  C.  Hoyt  and  C,  GiUeBpie,  for  plaintiflF  in  error. 

A.  Schoenheit  and  E.  W.  Thomas,  for  defendant  in 
error. 

Lake,  Ch.  J. 

The  petition  states  a  good  cause  of  action  for  the  con- 
version of  the  property  in  question,  and  the  several  de- 
murrers to  it  were  properly  overruled.  No  reason  in  sup- 
port of  either  of  said  demurrers  is  given^  by  counsel,  and 
ive  will  not  discuss  them.  It  is  claimed  that  the  court 
erred  in  striking  out  a  part  of  the  answer. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiif  below  as  mortgagee 
of  personal  property,  which  the  defendants  below  had 
converted  to  their  own  use.  As  to  the  fact  of  conversion 
it  was  answered,  in  substance,  that  the  mortgage  was 
fraudulent  as  to  the  creditors  of  John  Quillin,  the  mort- 
gagor, of  whom  the  defendant  Feckinbaugh  was  one. 
That  the  alleged  conversion  consisted  merely  of  an  attach- 
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ment  and  sale  of  the  property  in  satisfaction  of  a  debt 
due  from  said  John  Quillin  to  said  Peckinbaugh,  in  which 
proceedings  the  defendants,  Hoyt  and  Taylor,  severally 
acted  in  the  capacity  of  attorney  and  constable.  It  was 
also  answered,  in  substance,  and  this  is  what  was  stricken 
out,  that  only  the  interest  of  the  mortgagor  was  sold,  and 
that  the  whereabouts  of  the  property  was  well  known  to 
the  plaintiff  when  she  brought  her  action  for  the  conver- 
sion. These  averments  were  entirely  immaterial.  But 
even  if  they  were  material  there  would  be  no  just  ground 
of  complaint,  for  the  reason  that  substantially  the  same 
statements  are  made  in  the  amended  answer  and  there 
stand  without  objection.  The  theory  of  the  plaintiffs  in  er- 
ror upon  this  branch  of  the  case  seems  to  be  that,  because 
the  property  was  still  accessible  to  the  mortgagee,  and  could 
have  been  replevied  by  her  from  the  purchasers  under 
the  attachment  sale,  she  was  bound  to  pursue  that  course 
for  redress.  In  this  however  we  think  they  are  mistaken. 
She  had  her  election  of  remedies  and  could  either  replevy 
the  property  from  the  several  purchasers,  or  recover  its 
value  in  an  action  for  the  conversion.  Jones  on  Chattel 
Mortgages,  556.  Eggleston  v,  MuTiday,  4  Mich.,  295.  Our 
ruling  upon  this  point  is  a  sufficient  answer  to  several 
other  similar  questions  raised  during  the  trial  as  to  the 
admissibility  of  certain  evidence,  and  upon  the  chai^ 
to  the  jury. 

The  claim  of  the  plaintiffs  in  error  that  the  mortgagor 
had  an  interest  in  the  mortgaged  property  subject  to  sale 
on  execution,  and  therefore  attachable,  cannot  be  sus- 
tained. In  Jones  on  Chattel  Mortgages,  556,  it  is  said 
that :  "  It  is  only  when  the  mortgagor  has  a  certain  ascer- 
tained right  of  possession  for  a  definite  period  that  an 
execution  can  be  levied  upon  his  interest.  A  mere  equity 
of  redemption,  or  a  mere  permissive  possession,  which 
the  mortgagee  may  terminate  at  his  pleasure,  whenever 
he  consider  it  necessary  for  his  security,  is  not  the  sab- 


♦  ,   JANUARY  TEEM,  1682. 6^ 

Pecklnbaiigh  v.  QniUin. 

ject  of  a  levy  and  sale  except  by  virtue  of  some  statute. 
After  default,  when  the  mortgagee  *  *  has  the  right 
to  take  possession  and  sell,  the  mortgagor's  interest  can- 
not  be  levied  upon,  *  *  there  is  not  left  in  the  mort- 
gagor such  a  possessory  right  or  interest  as  is  capable  of 
being  seized  and  sold  under  execution  agaiiist  him ;  and 
the  rule  is  the  same  although  the  mortgagor  be  allowed 
to  remain  in  possession  after  the  default,  for  in  judgment 
of  law  he  is  in  possession  merely  by  sufferance,  and  as 
the  baflee  of  the  mortgagee.  *  *  *  If  the  mortgaged 
goods  be  attached,  or  seized  upon  execution  while  they 
are  in  the  mortgagor's  possession,  the  mortgagee  may, 
whenever  entitled  to  possession  by  the  terms  of  the  mort- 
gage, recover  possession  from  the  officer,  just  as  he  might 
have  recovered  possession  of  the  mortgagor  if  he  had 
retained  possession,  or  may  sue  him  for  the  conversion." 
And  in  Drake  on  Attachments,  sec.  589,  the  rule  is  stated 
thus :  "  The  interest  of  a  pledger  or  mortgagor  is  the  mere 
equitable  right  of  redemption  by  paying  the  debt  or  per- 
forming the  engagement,  for  the  payment  or  performance 
of  which  the  property  was  pledged  or  mortgaged.  Hence 
personalty  so  situated  is  not  subject  to  sale  under  execu- 
tion, and  therefore  not  attachable." 

The  rule,  thus  stated,  is  entirely  applicable  to  the  mort- 
gage in  question,  which  was  given  in  Brown  county,  Kan- 
sas, where'  the  parties  to  it  resided,  and  the  property  was 
by  its  terms  required  to  be  kept.  Bespecting  the  posses- 
sion of  the  property  it  contained  this  provision,  viz :  "  The 
property  sold  is  to  remain  in  possession  of  the  party  of 
the  first  part  (the  mortgagor),  until  default  be  made  in 
the  payment  of  the  debt  and  interest  aforesaid,  or  some 
part  thereof ;  but  in  case  of  a  sale  or  disposal,  or  attempt 
to  sell  or  dispose  of  the  same,  or  a  removal  of,  or  attempt 
to  remove  the  same  from  said  premises,  or  an  unreason- 
able depreciation  in  the  value,  or  if  from  any  cause  the 
security  shall  become  inadequate,  the  said  party  of  the 
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second  part  (the  mortgagee),  may  take  said  property  or 
any  part  thereof  into  her  own  possession,"  etc. 

The  testimony  shows,  and  it  is  not  disputed,  that  the 
mortgagor  had  removed  that  portion  of  the  property  here 
in  controversy  *'from  said  premises"  by  bringing  it  into 
Bichardson  county,  in  this  state,  where  it  was  attached  as 
belonging  to  him.  This  gave  to  the  mortgagee  the  right  to 
the  immediate  possession,  which  was  duly  demanded,  and 
of  which  the  plaintiffs  in  error  had  notice  before  the  sale 
under  the  attachment  was  made.  Therefore,  if  the  mort- 
gage were  not  fraudulent  as  to  the  attachment  plaintiff, 
and  therefore  void  as  to  him,  no  attachable  interest  Te- 
mained  in  the  mortgagor,  and  the  property  was  wrong- 
fully converted.  The  question  of  the  good  faith  of  the 
parties  to  the  mortgage  was  fairly  submitted  to  the  jury, 
and  we  see  no  reason  for  doubting  the  correctness  of  the 
conclusion  reached  that  it  was  a  valid  security. 

Another  ground  of  alleged  error  is  the  refusal  of  the 
court  to  admit  evidence  as  to  what  the  property  sold  for 
under  the  attachment  proceedings.  It  is  claimed  that  what 
it  brought  at  that  sale  was  competent  evidence  of  its  real 
worth.  This  evidence  was  rightly  excluded.  The  mort- 
gagee was  not  a  party  to  that  sale,  nor  was  she  bound  by 
it  in  any  particular.  It  was  shown  very  clearly  that  the 
mortgaged  property,  at  the  highest  value  put  upon  it  by 
any  witness,  was  insufficient  to  satisfy  the  debt  it  was 
given  to  secure.  The  measure  of  her  damages  therefore, 
in  case  she  recovered,  was  its  full  market  value  at  the 
time  of  the  conversion,  which  could  be  properly  ascer- 
tained only  by  the  testimony  of  witnesses  possessed  of 
sufficient  information  to  enable  them  to  give  intelligent 
opinions  upon  the  subject.  What  the  property  may  have 
brought  at  the  attachment  sale  was  not  competent  evi- 
dence of  its  value. 

Finally  it  is  contended  that  the  court  erred  in  holding  the 
plaintiff  in  error,  Hoyt,  to  be  liable,  inasmuch  as  "he  only 
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acted  as  attorney  foresaid  Peckinbaugh,"  "  and  there  is  no 
evidence  to  justify  a  judgment  against  him."  As  to  the 
evidence  against  Hoyt,  we  think  it  is  ample  to  fix  his  lia- 
bility. It  is  true  he  was  the  attoniey  for  the  plaintiff  in 
the  attachment,  suit,  but  in  addition  to  the  ordinary  du- 
ties of  attorney  he  took  an  active  part  in  the  conversion 
of  the  property  by  being  present  at  the«sale  and  bidding 
off  at  least  a  i)ortion  of  it  for  his  client,  as  is  shown  by 
his  own  testimony.  There  is.  also  other  testimony  showing 
very  clearly  that  it  was  by  his  advice  and  express  direction 
that  the  constable  insisted  upon  holding  and  selling  the 
property  after  being  advised  of  Mrs.  Quillin's  claim  to  it. 
Such  being  his  relation  to  the  transaction,  the  fact  that 
he  was  an  attorney  will  not  shield  him  from  equal  liabil- 
ity with  that  of  the  oflScer  to  the  owner  of  the  property. 
We  discover  no  material  error  in  the  matters  complained 
of,  and  the  judgment  is  affirmed. 

Judgment  Affirmed. 


Alexander  Wertheim,  plaintiff  in  error,  v.  Solomon 
Altschuler  et  al,  defendants  in  error. 

1.  Malicious  Prosecution:  malick.  In  an  action  to  recover 
damages  for  a  malicious  prosecution,  the  jury  may  infer  the 
existence  of  malice  from  the  total  want  of  probable  cause  for 
the  prosecution. 

2.  Practice :  non  suit.  When  upon  every  material  issue  there 
is  evidence  sufficient  to  support  a  verdict  for  the  plaintiff,  anon 
suit  is  improper.  Evidence  examined,  and  found  to  bring  the 
case  within  this  rule. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Barnes,  J. 

James  L.  Brown  and  Robertson  dt  Campbell^  for  plaintiff 
in  error. 
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C.  A.  Baldwin,  for  defendant  in  error. 
Lake,  Gh.  J. 

This  is  a  petition  in  error  from  Madison  county,  and 
the  question  to  be  answered  is  whether  the  plaintiff,  on 
the  trial  of  the  action  in  the  court  below^  was  propeily 
non-suited. 

The  action  was  brought  to  recover  damages  for  an  al- 
leged malicious  prosecution  ot  the  plaintiff  by  the 
defendants  for  the  crime  of  forgery.  The  petition  set  forth 
properly  the  fact  of  the  procuring  of  an  indictment  of  the 
plaintiff  by  the  defendants,  and  his  subsequent  trial  and 
acquittal  of  the  charge  in  Douglas  county,  and  that,  in 
what  the  defendants  did,  they  acted  maliciously  and 
without  probable  cause. 

The  defendants  admit  in  their  answer  that  they  were 
witnesses  before  the  grand  jury  of  Douglas  county,  and 
that  it  was  upon  their  testimony  that  the  indictment  was 
found.  They  also  admit  that  the  plaintiff  was  tried  |knd 
duly  acquitted  of  the  charge.  The  only  material  matters 
of  the  petition  put  in  issue  are  the  alleged  want  of  prob- 
able cause,  malice,  and  damages.  The  forgery  charged 
against  the  plaintiff,  and  for  which  be  was  indicted,  was 
of  a  receipt,  of  which  the  following  is  a  copy : 

*•  Omaha,  Neb.  Received  of  Alexander  Wertheim,  in 
full,  of  furniture  by  me  to  him  sold,  on  and  before  this 
date,  eighty-six  dollars.  S.  Altschuler  by  Mari  Alt- 
schuler,  Nov.  7th,  1874." 

Upon  the  issues  thus  formed,  the  plaintiff  on  the  trial 
proved  very'conclusively,  we  think,  that  this  prosecution 
was  commenced  and  carried  forward  at  the  instigation  of 
the  defendants,  or  at  least  of  one  of  them,  viz :  Solomon 
Altschuler.  And  he  introduced,  testimony  tending  very 
strongly  to  prove  that  this  was  done  both^  without  any 
probable  cause,  and  maliciously.  For  instance,  the 
plaintiff,  who  was  a  witness  in  his  own  behalf,  testified 
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that  the  receipt  in  question  was  executed,  as  it  purports 
to  have  been,  by  Mrs.  Altschuler  herself,  at  or  about  the 
time  of  its  date,  and  for  the  purpose  which  it  ex- 
presses. That  Mrs.  Altschuler  is  his  sister,  with 
whose  handwriting  he  is  well  acquainted,  and  that  he 
knows  the  signatilre  to  be  hers.  And  in  this  the  plaintiff 
is  fully  corroborated  by  his  wife,  who  testifies  that  she 
accompanied  Mrs.  Altschuler  to  the  office  of  Mr,  Sedg- 
wick, an  attorney,  who  wrote  the  body  of  the  receipt, 
which  Mrs.  Altschuler  there  signed  and  immediately 
went  to  the  plaintiff  and  handed  it  to  him,  saying  as  she 
did  so,  "  Here,  Alex.,  this  makes  us  all  right."  And  both 
of  these  witnesses  testify  that  they  had  divers  conversa- 
tions with  Solomon  Altschuler.  before  the  commencement 
of  the  criminal  prosecution,  in  which  he  said  of  the  re- 
ceipt, that  "It  was  all  right;"  that  the  money  which  it 
represented,  his  wife  "had  given  up  to  him,"  etc. 
This  testimony  would  certainly  have  warranted  the  jury 
in  finding  that  the  defendants  were  without  probable 
cause  in  this  prosecution. 

On  the  question  of  malice,  there  was  considerable  direct 
testimony.  The  witness,  W.  H.  Harris,  testified  that  he  had 
conversations  with  Solomon  Altschuler  about  the  time 
of  the  commencement  of  the  prosecution,  in  which  he 
said  "  he  would  have  him  (Wertheim)  put  in  the  lock-up, 
or  something  of  that  kind,  for  forgery.  I  think  it  was  for 
forging  a  receipt."  And  another  witness,  E.  0.  Well- 
berger,  heard  Altschuler  say  "  when  he  came  back  from  ■ 
Omaha  where  he  had  him  (Wertheim)  indicted,"  "  that  he 
had  him  indicted  and  where  he  wanted  him."  Also 
Charles  Wellberger,  in  answer  to  a  question  as  to  what 
he  had  heard  Solomon  Altschuler  say  about  the  prosecu- 
tion ;  "  He  said  Mr.  Wertheim  was  indicted  in  Omaha, 
and  he  had  him  now  where  it  would  cost  him  something 
to  get  through."  There  was  other  testimony  of  like  im- 
port, but  this  will  suffice  to  show  that  Solomon  Altschuler 
88 
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was  actuated  by  express  malice  in  procuring  the  prose- 
cution of  the  plaintiff.  But  even  without  this  direct 
evidence  of  malice  the  jury  would  have  been  warranted 
in  inferring  it  from  the  total  want  of  probable  cause, 
which  was  clearly  established.  2  Greenleaf  on  Ev.,  sec, 
463,  note  1.     Turner  v.  O'Brien,  5  Neb.,  542. 

We  are  of  opinion  that  upon  every  material  issue  there 
was  ample  evidence  to  support  a  verdict  in  favor  of  the 
plaintiflF.  Such  being  the  case,  the  motion  for  a  non- 
suit was  improperly  granted.  The  judgment,  therefore, 
must  be  reversed,  and  a  new  trial  ordered. 

Bevebsed  and  Beaianded. 


Abraham  Ruth,  plaintiff  in  ebbob,  v.  Alfbed  G.  Ruth, 

£T  AL.  defendants  IN  EBBOB. 

Pleadinfirs:  Answer:  demurrer.  The  true  test  of  the  suf- 
ficiency of  an  answer  to  a  petition  to  witjistand  a  general  de- 
murrer, is  to  enquire  whether  it  will  put  the  plaintiff  to  the 
proof  of  any  one  of  tlie  material  averments  of  his  petition.  If  it 
will  it  is  good  against  such  attack,  and  the  demurrer  should  bo 
overruled. 

Ebbob  to  the  district  court  for  Madison  county.  Heard 
ielow  before  Babnbs,  J. 

Robertson  d  Campbell,  for  plaintiff  in  error. 

Searles  d:  KeUey,  for  defendants  in  error* 

Lake,  Ch.  J. 

The  sole  question  in  this  case  is  whether  the  facts  set 
forth  in  the  answer  constitute  a  defense  to  the  petitioiL 

The  action  was  brought  on  a  written  contract,  the  sub- 
stance of  which  is  that  in  consideration  of  the  convey- 
ance by  the  plaintiff  and  his  wife,  Mary  Euth,   (since 
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deceased)  to  the  defendants  of  **  all  their  right,  title  and 
interest  in  and  to  the  following  goods  and  chattels,"  viz : 
one  span  of  mares  and  harness,  one  wagon,  plow,  har- 
row, and  corn  cultivator,  three  cows  and  sixteen  hogs, 
together  with  their  agreement  that  they  would,  when  they 
obtained  the  title  to  a  certain  quarter  section  of  land 
lying  in  Madison  county,  Nebraska,  "execute  a  deed,  and 
convey  all  their  right,  title  and  interest  in  and  to  the 
same"  to  the  defendants,  they,  the  defendants,  would 
^*  maintain  and  support  "  the  plaintiff  and  his  said  Mife, 
"  giving  them  all  the  necessaries  of  life,  (wearing  apparel 
excepted,)  including  medical  attendance  in  sickness,"  and 
at  their  death  "  a  decent  burial."  This  contract  was 
executed  on  the  27th  day  of  May,  1878,  in  Madison 
county,  Nebraska,  where  all  the  parties  to  it  then  resided. 
The  plaintiflF  alleges  that  he  and  Mary  Euth  duly  per- 
formed the  contract  on  their  part. 

The  sole  breach  on  the  part  of  the  defendants  com- 
plained of,  and  for  which  a  recovery  is  sought,  is  set  out 
in  the  petition  in  these  words :  "  The  plaintiflF  has  been 
compelled  to,  and  did  pay  out  certain  sums,  of  money 
for  the  maintenance  of  himself  and  Mary  Ruth,  and  for 
medicines  and  doctor's  bills,  and  care  of  and  funeral  ex- 
penses for  the  said  Mary  Buth,  who  has  died  since  the 
making  of  the  said  contract  and  agreement.  And  the 
said  plaintiflF  has  paid,  as  aforesaid,  the  sum  of  two 
hundred  and  seventy-eight  and  60-100  dollars,  all  of 
which  was  done  at  the  special  instance  and  request  of  the 
said  defendants." 

The  petition  does  not  directly  charge  the  defendants 
with  any  refusal  to  furnish  the  plaintiflF  or  his  wife  with 
all  reasonable  care  and  support  in  accordance  with  the 
terms  of  the  contract,  and  were  it  not  for  the  allegation  that 
these  expenditures  of  money  were  made  "  at  the  special 
instance  and  request  of  the  defendants  "  there  would  be 
nothing  to  indicate  that  they  were  not  entirely  voluntary 
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and  unnecessary.  If  they  were  voluntary  and  iin- 
necessary  of  course  the  defendants  cannot  be  required  Uy 
repay  them. 

For  answer  the  defendants  say :  First,  That  "  they 
deny  each  and  every  allegation  contained  in  said  petition 
not  herein  sx>ecifically  admitted."  The  only  admission 
is  the  making  of  the  contract  as  alleged  in  the  petition. 
This  put  in  issue  the  following  of  the  plaintiff's  material 
averments :  Ist.  That  he  **  and  Mary  Ruth  duly  per- 
formed all  of  the  conditions  contained  in  the  said  con- 
tract"  ♦  *  ♦  "upon  their  part."  2na.  That  the 
alleged  payments  of  money  were  made.  Srd.  That  the 
defendants  requested  the  payments  to  be  made.  With 
this  answer  on  file,  the  plaintiff,  in  order  to  recover, 
would  have  to  introduce  satisfactory  evidence  on  all  of 
these  points.  The  true  test  of  the  sufficiency  of  an  an- 
swer to  a  petition  to  withstand  a  general  demurrer,  is  to 
ascertain  whether  it  will  put  the  plaintiff  to  the  proof  of 
any  one  of  the  material  averments  of  his  petition.  If  it 
will,  it  is  good  against  such  attack,  and  the  demurrer 
should  be  overruled. 

But  this  answer  goes  still  further  and  charges  specific- 
ally that  the  plaintiff  and  his  wife  not  only  have  not 
conveyed  the  land  in  question,  but  that  by  their  aban- 
donment of  it  (it  being  a  government  homestead)  have 
forever  put  it  out  of  their  power  to  do  so.  Inasmuch  as 
the  answer  put  in  issue  material  averments  of  the  peti- 
tion, the  demurrer  to  it  was  properly  overruled. 

JUDGMSNT  AfFIBMED. 


bsnbdiot  dttnbibb,  flaimtiff  im  ebbob,  v.  al^bxandeb  p* 
Day,  defendant  in  ebbob, 

1.    Verdict :    disregard  of  evidence  bt  jury.     When  it  is 
clear  that  material  testimony  has  been  disregarded  by  the  jury. 
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and  which  if  considered  and  given  due  weight,  would  require 
a  different  verdict  from  that  returned,  a  new  trial  will  be 
granted. 

2.  Incompetent  evidence.  The  admission  of  incompetent  evi- 
dence, if  it  have  a  tendency  to  prejudice  the  party  excepting  to 
it,  is  good  ground  for  a  new  trial. 

8.  :  GOOD  CHARACTER.  In  a  civil  action  against  an  inn- 
keeper by  a  guest  for  the  recovery  of  damages  occasioned  by  a 
loss  of  goods,  evidence  of  the  defendant's  good  character  for  hon- 
esty is  not  admissible. 

4.  Objection  to  testimony:  exception.  Where  illegal  testi- 
mony is  admitted  over  objection,  to  make  the  objection  avail- 
able on  a  proceeding  in  error,  an  exception  to  the  ruling  must 
be  taken. 

&    :    OBJECTION  MUST  BE  SPECIFIC.    Where  to  a  question 

put  to  a  witness  as  to  wliether  he  were  **acquainted  with  the 
general  reputation**  of  the  defendant  "for  honesty,"  etc.,  this 
objection  was  made— •*Plaintift*  objects  as  before,**  and  no  pre- 
vious objection  had  been  made  during  the  examinatioi)  of  this 
witness,  although^tliere  had  been  many,  and  for  various  reasons, 
during  the  examination  of  others,  held^  that  the  objection  was 
bad  for  indetiniteness. 

6.  Instruction  to  Jury.  If  an  instruction  io  a  Jury,  on  the  subject 
of  plaintiflTs  contributory  negligence  in  the  loss  of  goods  at  an 
inn,  mention  as  evidence  of  such  negligence  matters  that  are  not 
so,  it  is  prejudicial  error. 

7. .    Three  credible  witnesses,  whose  testimony  on  the 

point  was  uncontradicted,  having  sworn  positively  and  partic- 
ularly to  a  fact  about  which  they  could  not  have  been  mistaken, 
and  the  Judge,  in  his  charge 'to  the  jury,  having  suggested  that 
there  might  be  serious  doubt  on  the  subject,  and  that  they  might 
find  the  evidence  "evenly  balanced,**  /<cW,  erroneous. 

8.    .    And  if,  by  an  instruction,  a  question  material  to  the 

issue  and  without  any  evidence  to  support  it,'  be  submitted  to 
the  Jury,  it  is  error. 

9.  .  Where  material  facts  alleged  in  the  petition  stand  ad- 
mitted by  the  answer,  the  plaintiff  has  the  right  to  have  the  Jury 
so  instructed,  and  told  that  such  facts  must  be  taken  as  true. 

10.  Innkeeper :  his  duty  and  responsibility.  An  innkeeper 
is  bound  to  take  all  possible  care  for  the  safety  and  security  of 
the  goods,  money,  etc.,  of  his  guests  while  in  his  house.  And  if 
the  goods,  or  money,  of  a  guest  be  stolen  from  the  inn,  through 
no  fault  or  neglect  of  the  guest,  nor  by  a  companion  guest,  and 
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- '  there  is  no  evidence  to  show  how  it  was  done,  or  by  whom,  the- 
innkeeper  is  liable  for  the  loss. 

Error  to  the  diBtrict  court  for  Butler  county.  Tried 
below  before  Post,  J. 

M.  H.  Sessions,  for  plaintiflF  in  error. 

Robberts  d;  Steele  and  Whitmoyer,  Gerrard  d  Post,  for 
defendant  in  error. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Butler  county.  In  ad- 
dition to  the  general  verdict  for  the  defendant  there  were 
two  special  findings  of  fact  in  his  favor  upon  questions 
put  to  the  jury  by  the  court.  These  questions  were: 
"  1st.  Did  plaintiff  Dunbier  take  into  the  hotel  of  defend- 
ant the  sum  of  $1,650.00  or  more  ?  2nd.  Was  the  plain- 
tiff's money,  or  any  portion  of  the  same,  stolen  from  him, 
while  a  guest  in  the  defendant's  house?"  The  answer 
given  to  each  of  these  questions  was  "  No." 

On  behalf  of  the  plaintiff  it  is  claimed  that  these  answers 
are  unsupported  by  the  evidence,  and  we  think  the  claim 
is  well  founded.  Indeed,  upon  a  careful  reading  of  fhe 
entire  testimony  submitted  to  the  jury,  we  fail  to  discover 
the  least  particle  of  support  for  them.  That  the  sum  of 
$1,650.00  was  stolen  from  the  plamtiff  during  the  night 
that  he  was  a  guest  at  the  defendant's  hotel  is  placed  by 
the  evidence  beyond  all  reasonable  doubt,  if  any  reliance 
can  be  put  upon  undisputed  himian  testimony.  The 
plaintiff,  his  wife,  and  daughter  unite  in  saying  that  he 
had  this  sum  in  fifty  and  one  hundred  dollar  bills,  in  a 
portemonnaie  by  itself ;  that  he  and  his  daughter,  in  his 
wife's  presence,  counted  it  while  seated  at  the  supper 
table,  on  the  evening  of  their  arrival  at  the  defendant's 
house,  at  which  time  the  daughter  gave  him  a  one  hun- 
dred dollar  bill  of  her  own  which  went  to  make  up  the 
amount.    Immediately  after  this  the  plaintiff  retired  for 
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the  night,  and  he  swears  positively  to  the  fact  that  the 
money,  \?hich  was  in  a  side  pocket  of  his  coat  on  a  chair 
when  he  went  to  bed,  the  next  morning  when  he  awoke 
was  gone,  that  it  had  been  taken  by  some  one  unknown 
to  him  while  he  was  asleep. 

Against  this  positive  testimony  of  these  witnesses  there 
is  nothing  whatever  opposed,  save  the  fact  that  the  de- 
fendant and  some  domestics  who  say  they  were  "  in  and 
out  of  the  dining  room  "  while  the  plaintiflf  and  his  fam- 
ily were  at  supper,  and  did  not  see  them  count  the  money. 
This,  however,  is  negative  testimony,  and  while  it  may  be 
entirely  truthful,  for  the  reason  that  neither  of  these  wit- 
nesses  was  in  the  room  during  the  entire  time,  does  not,, 
as  we  think,  in  the  least  degree  shake  the  positive  testi- 
mony of  the  plaintiff  and  his  witnesses  to  the  fact  that 
the  money  was  there  counted  precisely  as  they  state. 
There  must  have  been  a  total  disregard  of  the  testimony 
of  the  plaintiff,  and  of  his  wife  and  daughter,  which  was 
unwarranted  by  anything  appearing  in  the  record,  or  the 
jury  could  not  have  answered  these  questions  as  they  did^ 
And  where  it  is  clear  that  this  has  been  done,  it  is  good 
ground  for  a  new  trial. 

Opposed  to  the  claim  of  the  plaintiff  that  his  money 
was  stolen  from  him  at  the  defendant's  house,  the  theory 
was  advanced  before  the  jury  that  the  loss  occurred  in 
the  railway  coach,  while  on  his  way  from  Omaha  to  Eis- 
ing,  where  the  defendant  lived.  To  establish  this  theory 
the  defendant  was  permitted  to  introduce  over  the  plain- 
tiff's objection  this  testimony  of  the  witness  Turpining^ 
relative  to  searching  the  train  on  its  return  the  next  morn- 
ing for  the  missing  money. 

Q.  What,  if  anything,  do  you  know  about  any  one  be- 
ing sent  down  to  search  the  train  for  the  money  the 
next  morning? 

Plaintiff  objects  as  improper  and  immaterial  in  thia 
case.    Overruled  and  plaintiff  excepts. 
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A.  I  know  it  was  talked  there  about  the  time  that  the 
train  came  in,  that  it  was  possible  the  x>ocket  book  might 
have  been  lost  on  the  train. 

Q.    Was  this  talk  in  the  presence  of  Dunbier? 

A.    Yes,  sir. 

Q.  State  if  Dunbier,  through  his  interpreter,  requested 
any  one  to  search  the  train  for  that  pocket  book  ? 

A.    Not  that  I  heard. 

This  testimony  relative  to  the  possibility  of  the  loss 
having  occurred  on  the  train  was  wholly  incompetent. 
The  plaintiff  had  suggested  no  such  thing,  nor  had  he 
authorized  any  one  to  suggest  it  for  him.  His  conten- 
tion, which  was  in  the  German  language,  he  neither 
speaking  nor  understanding  English,  constantly  was  that 
the  money  had  been  stolen  from  his  pocket  during  the 
night,  and  even  if  other  persons  did  suggest  or  claim  that 
he  had  lost  it  elsewhere,  he  was  not  bound  by  it,  and 
what  they  said  in  that  respect  ought  nol  to  have  been 
used  to  his  prejudice,  as  was  done.  The  admission  of 
this  evidence  is  another  good  ground  for  a  new  trial. 

It  is  also  objected  to  the  ruling  of  the  court  during  the 
trial  that  the  defendant  was  permitted  to  introduce  evi- 
dence of  his  good  character  for  honesty.  Several  wit- 
nesses were  permitted  to  testify,  against  objections  on  the 
ground  of  incompetency,  that  they  were  acquainted  with 
his  reputation  in  this  respect,  and  that  it  was  good.  In 
this  it  is  clear  that  the  court  erred.  The  reported  cases 
are  substantially  unanimous  in  holding  that  this  sort  of 
evidence  is  confined  to  criminal  prosecutions  and  to  civil 
cases  where  the  nature  of  the  action  involves  the  general 
character  of  the  party,  or  goes  directly  to  affect  it.  *'The 
character  of  the  parties  to  a  civil  suit  affords,  in  general, 
such  a  weak  and  vague  inference  as  to  the  truth  of  points 
in  issue  between  them,  that  it  is  not  usual  to  admit  evi- 
Aenee  of  this  description,"  Phillips  on  Evidence,  Cowen 
4  Hill's  and  Edwards'  Notes,  757,  (4th  ed) 
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In  Gough  v.  St.  Johns,  16  Wend.,  645,  overruling  Rtuin 
V.  Perry,  SCaines,  120,  Cowen  J.,  in  speaking  of  the  adtnis- 
sibility  of  the  defendant's  good  character  said:  ''Such 
evidence  is  in  general  confined  to  criminal  prosecutions 
involving  moral  turpitude.  *  *  *  j  mean  to  be 
understood  as  speaking  of  the  general  distinction.  I 
know  there  are  exceptions.  They  lie  in  that  class  of  ac- 
tions, or  rather  of  issues,  where  general  character  is  drawn 
in  question  by  the  pleadings  or  the  points  involved  in  a 
cause."  And  after  instancing  certain  actions  wherein  it 
is  admissible,  adds :  "But  where  a  civil  action  is  brought 
for  an  injury  to  property,  though  the  injury  was  legally 
criminal,  and  involved  moral  turpitude,  insomuch  that 
on  an  indictment,  evidence  of  character  would  be  obvi- 
ously receivable,  there  is  no  authoritive  case  except  Ruan 
V.  Perry,  which  favors  its  admissibility."  On  this  point 
see  also  Morris  v.  Hazelwood,  1  Bush.,  208.  Porter  v.  Set- 
ler,  23  Penn.  St.,  424.  Humphrey  v.  Humphrey,  7  Conn., 
116.  Boardm4in  v.  Woodman,  47  N.  H.,  120.  Thayer  v. 
Boyle,  80  Me.,  175.  GutzwiUer  v.  Lackman,  23  Mo.,  168. 
1  Greenleaf  on  Evidence,  Sec.  54.  This  therefore  being 
merely  a  civil  action  for  the  recovery  of  a  money  judg- 
ment whereby  there  is  imputed  to  the  defendant,  at 
most,  only  a  want  of  due  care  for  the  safety  of  his 
guest's  property,  his  character  for  honesty  being  in  no  way 
necessarily  involved,  according  to  the  well  settled  rule  of 
these  authorities,  and  numerous  others  cited  by  counsel, 
it  should  have  been  kept  out  of  the  case. 

But  counsel  for  the  defendant  in  their  brief ^  assert  that 
the  record  "fails  to  show  any  exception  on  this  point 
which  will  be  considered  by  this  court."  And  this  is,  we 
think,  correct.  As  to  the  vritness  Inglehart,  no  exception 
a^ppears  to  have  been  taken  to  the  overruling  of  the  objec- 
tion to  the  admission  of  this  testimony.  For  aught  that 
appears  in  the  bill  of  exceptions  counsel  was  entirely  con- 
tent with  the  ruling  against  them.  To  make  an  objection 
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to  the  admission  of  illegal  testimony  available  ou  a  pro- 
ceeding in  error  an  exception  to  the  ruling  must  be  taken. 
And  it  must  be  taSen  at  the  time  the  decision  is  made. 
Civil  Code»  808.  But  as  to  the  witness  Cook,  an  exception 
appears  to  have  been  duly  taken  to  the  ruling  complained 
of,  and  the  question  raised  by  counsel  for  the  defendant 
is  whether  the  objection  was  sufficiently  specific.  The 
record  shows  the  examination  of  this  witness  on  the  ques- 
tion of  character  to  have  been  as  follows : 

Q.    Are  you  acquainted  with  the  defendant  ? 

A.    I  am. 

Q.    How  long  have  you  known  him  ? 

A.    About  nine  years. 

Q.  Are  you  acquainted  with  his  general  reputation  for 
honesty  in  the  neighborhood  in  which  he  resides  ? 

Plaintiff  objects  as  before.  Overruled  and  plaintiff  ex- 
cepts. 

A.    Yes,  sir. 

Q.    Is  that  good  or  bad  ? 

A.    It  is  good. 

To  what  counsel  referred  to  by  the  objection  "as  before  '* 
there  is  no  means  of  knowing ;  it  is  a  matter  of  mere  con- 
jecture. The  reference  certainly  could  not  have  been  made 
to  an  objection  to  anything  that  had  occurred  in  the  previ- 
ous examination  of  this  witness,  for  none  had  been  made. 
If  it  were  to  an  objection  to  something  asked  of  another, 
the  trouble  is  that  the  previous  objections  are  so  numer- 
ous and  various  that  no  one  can  possibly  tell  which  one 
the  objector  had  in  view.  But  in  this  matter,  counsel 
for  plaintiff  are  at  fault  in  still  another  particular.  Even 
if  the  objection  were  specific  enough,  the  inquiry  objected 
to  being  merely  preliminary,  with  the  view  of  ascertaining 
whether  the  witness  were  competent  to  answer  as  to  the 
defendant's  character,  and  the  next  and  vital  question, 
as  to  whether  his  reputation  for  honesty  were  "  good  or 
bad  "   having  been  put  and  answered  without  objection. 
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the  error  would  have  been  without  prejudice  and  not  a 
ground  for  a  new  trial.  It  was  of  no  use  to  object  to  this 
preliminary  question,  if  the  sueceeding  and  principal  in- 
quiry were  to  pass  unquestioned.  For  these  reasons,  if 
the  only  error  complained  of  were  the  admission  of  testi- 
mony as  to  the  defendant's  reputation  for  honesty,  al- 
though such  testimony  was  whdly  immaterial  to  the  is- 
sues being  tried,  the  judgment  would  not  be  disturbed. 

The  only  remaining  grounds  of  alleged  error  to  be 
examined  relate  to  certain  of  the  instructions  given  to 
the  jury,  and  to  others  that  were  requested,  but  refused* 
The  second  instruction  was  excepted  to.  It  was  in  these 
words : 

"A  guest  cannot  recover  against  an  innkeeper  for  the 
loss  of  his  goods  when  his  own  negligence  has  contrib- 
uted to  such  loss.  Slight  omissions  of  care  on  the  part 
of  the  plaintiff  will  not  prevent  his  recovery.  And  in 
determining  whether  the  plaintifF,Dunbier,  by  his  own  neg- 
ligent acts,  has  contributed  to  the  loss,  you  should  carefully 
consider  all  the  facts  and  circumstances  of  the  case,  his 
age,  the  amount  of  money,  the  manner  in  which  he  says 
he  carried  it,  in  the  opening  of  such  money  in  the  depot 
in  Council  Bluffs,  the  fact  (if  it  be  a  fact)  that  it  was 
opened  and  counted  in  the  dining  room  of  defendant's 
hotel,  the  chances  for  being  observed  by  designing  par- 
ties from  within  or  through  the  windows  of  such  dining 
room,  the  fact  that  the  plaintiff  retired,  leaving  his  door 
unlocked,  if  there  was  a  bolt  or  lock  on  the  door  of  his 
sleeping  room ;  these,  together  with  all  other  facts  and 
circumstances,  should  be  considered  by  you." 

The  concluding  clause  of  this  instruction  certainly 
gave  to  the  jury  an  exceedingly  wide  range  to  search  for 
proof  of  negligence  on  the  part  of  the  plaintiff.  "All 
other  facts  and  circumstances  "  is  rather  too  indefinite 
as  a  guide  to  a  jury  upon  a  question  of  this  sort.  Besides, 
of   this  entire  recital   of   facts  which   the   jury  were 
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speoiaily  directed  to,  the  only  one  from  which  the  least 
degree  of  negligence  could  be  imputed  to  the  plaintiff, 
was  the  leaving  of  his  bed  room  door  unlocked.  And 
even  this  neglect  the  jury  were  properly  told  in  this  im- 
mediate connection  **  would  not  necessarily  constitute 
such  negligence  "  as  would  prevent  a  recovery.  And  cer- 
tainly neither  the  plaintiff's  age,  the  amount  of  the 
money,  nor  the  manner  in  which  he  carried  it,  was  evi- 
dence of  contributory  negligence  to  the  loss  at  the 
defendant's  inn.  Neither  was  the  opening  of  his  porte- 
monnaie  at  Council  Bluffs,  on  the  day  preceding  the  loss, 
when  he  had  occasion  to  take  out  some  money  for  the 
payment  of  his  fare  from  Omaha  to  the  end  of  his  jour- 
ney. And  the  same  is  true  of  the  fact  of  his  counting 
his  money  in  the  dining  room  of  the  defendapt's  house. 
There  is  nothing  in  either,  or  all  of  these  facts  combined, 
that  would  relieve  the  defendant  in  any  degree  from  the 
obligation  which  the  law  put  upon  him  as  an  innkeeper 
to  observe  the  utmost  care  for  the  security  of  the  plain- 
tiff's property,  or  money  which  he  had  with  him  while  at 
his  house.  This  instruction  must  have  caused  the  jury 
to  consider  as  evidence  of  negligence  on  the  part  of  the 
plaintiff  matters  that  were  not  so.  It  was  therefore 
prejudicial  to  him,  and  good  cause  for  a  reversal  of.  the 
judgment. 

The  third  instruction  was,  we  think,  also  erroneous  in 
this.  After  informing  the  jury  that,  as  to  the  fact  of  the 
money  in  question  having  been  taken  into  the  hotel,  the 
burden  of  proof  was  on  the  plaintiff,  and  that  it  must  be 
established  by  a  preponderance  of  evidence,  it  proceeds 
thus :  *'  If  he  has  failed  to  produce  such  preponderance, 
or  if  the  evidence  is  evenly  balanced,  you  should  find 
for  the  defendant  without  considering  the  other  ques- 
tions in  the  case." 

As  we  have  already  shown,  the  evidence  that  the 
money  was  taken  into  the  house  was  conclusive,  with 
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really  nothing  opposed  to  it.  Three  credible  iivitnesses^ 
whose  testimony  on  this  point  stands  practically  undis- 
puted, swore  positively  and  particularly  to  the  fact.  It 
was  a  matter  about  which  they  could  not  have  been  mis- 
taken. Under  these  circumstances  to  suggest  to  the  jury 
that  there  was  serious  doubt  on  the  subject,  or  that  they 
might  find  the  evidence  "  evenly  balanced,"  was  error. 

The  fourth  instruction  was  excepted  to.  It  was  as  fol- 
lows : 

"  If  you  find  that  the  defendant,  as  proprietor  or  keeper 
of  said  hotel,  was  not  guilty  of  any  neglect  or  want  of 
care  in  providing  for  the  comfort  of  his  guests,  and  the 
safety  and  security  of  their  property,  but  on  the  contrary 
he  had  taken  all  the  care,  pains,  and  precaution  which  a 
careful,  prudent,  and  conscientious  man  could  have 
taken  under  like  circumstances  for  the  safe  keeping  of 
the  property  of  his  guests ;  and  if  the  plaintiff*^money 
was  lost  in  defendant's  hotel  without  any  negligence  or 
fraud  on  the  part  of  the  said  defendant,  or  any  of  his 
family,  or  any  of  his  servants,  the  law  will  not  hold  him 
liable  for  said  loss." 

This  instruction  is  obviously  objectionable.  It  is 
wanting  in  precision  as  to  the  degree  of  care  and  respon- 
sibiUty  which  the  law  imposes  upon  an  innkeeper  for  the 
safety  of  his  guest's  property.  Just  what  exemption 
from  that  extreme  care  which,  according  to  the  great 
weight  of  authority,  the  law  does  exact,  was  intended  by 
the  phrase  "  under  like  circumstances,"  or  how  the  jury 
understood  it,  we  have  no  means  of  knowing.  Certain  it 
is  however  that  there  is  nothing  in  the  record  which  could 
properly  be  held  to  relieve  the  defendant  from  the  utmost 
care  which  the  law  would  impose  upon  an  innkeeper  in 
any  case. 

^'Innkeepers,"  says  Kent,  in  his  Commentaries,  Yol.  2, 
*692,  "  are  held  responsible  to  as  strict  and  severe  an  ex- 
tent as  common  carriers.    *    *    The  responsibility  of 
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an  innkeeper  Tor  the  horse  or  goods  of  his  guest  whom 
he  receives  and  accommodates  for  hire,  has  been  a  point 
of  much  discussion  in  the  books.  In  general  he  is  re- 
sponsible at  common  law  for  the  acts  of  his  domestics, 
and  for  thefts,  and  is  bound  to  take  all  due  care  of  the 
goods  and  baggage  of  his  guests  deposited  m  his  house, 
or  intrusted  to  the  care  of  his  family  or  servants,  without 
subtraction  or  loss,  day  and  night." 

And  Mr.  Redfield,  in  his  work  on  Carriers  and  other 
Bailees,  458,  et  seq.,  in  speaking  upon  this  subject,  says : 
"  We  should  now  state  the  rule  of  law  in  regard  to  the 
extent  of  the  innkeeper's  responsibility  to  be,  that  he  is 
presumptively  responsible  for  all  injuries  happening  to 
the  goods  of  his  guests,  and  by  them  entrusted  to  his 
care ;  and  that  he  cannot  exonerate  himself  except  by 
showing  that  he  did  all  to  insure  their  safety,  which  it 
was  in  his  power  to  do,  and  that  no  default  is  attribut- 
able to  his  servants  or  guests."  And  on  page  464:  "It 
seems  to  be  the  fair  result  of  all  the  cases  that  the  inn- 
keeper is  responsible  for  all  the  property  of  every  kind 
which  the  traveller  finds  it  convenient  to  have  about  him 
as  a  traveller," 

In  Houser  v.  TuUey,  62  Fenn.  State  92,  this  language  is 
used :  '*  He,"  the  innkeeper  '*  is  bound  to  take  all  possi- 
ble care  of  the  goods,  money,  and  baggage  of  his  guests, 
deposited  in  his  housd,  or  entrusted  to  the  care  of  his 
family  or  servants;  and  he  is  responsible  for  their 
acts,  as  well  as  for  the  acts  of  other  guests.  If  the  goods 
of  the  guests  are  damaged  in  the  inn,  or  are  stolen  from 
it  by  the  servants,  or  domestics,  or  by  a  stranger  guest, 
he  is  bound  to  make  restitution ;  for  it  is  his  duty  to  pro- 
vide honest  servants,  and  to  exercise  an  exact  vigilance 
over  all  persons  coming  into  his  house,  as  guests  or 
otherwise.  His  responsibility  extends  to  all  his  servants 
and  domestics,  and4o  all  the  moneys  of  his  guests  which 
are  placed  within  the  inn ;  and  he  is  bound  in  every  event 
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to  pay  for  them  if  stolen,  unless  tbey  were  stolen  by  a 
serrant  or  companion  of  the  guest."  1  Am.  Repts.,  390. 
And  by  the  better  authorities  such  seems  to  be  the  extent 
of  the  rule  where  the  goods  are  stolen  from  the  inn,  and, 
as  in  this  case,  there  is  no  evidence  to  show  how  it  was 
done,  or  by  whom ;  the  only  exceptions  being  those  losses 
arising  from  the  negligence  of  the  guest  himself,  the  act 
of  a  companion  guest,  or  superior,  or,  as  many  of  the  cases 
put  it,  "irresistible  force."  JRedfield  on  Carriers  and 
other  Bailees,  sec,  596.  See  also  Pinkerton  v,  Woodard, 
S3  Cal.,  557.  Sibley  v,  Aldnch,  33  N.H.,  558.  Shatv  i\  Berry, 
81  Me.,  478.  McDaniels  v.  Robinson,  26  Vt.,  316.  Piper 
V.  Manny,  21  Wend,,  282.  Howth  v.  Franklin,  20  Tex., 
798.  Johnson  v,  Richa/rdson,  17  111.,  802.  Mason  v, 
Thompson,  9  Pick.,  280.  And  when  the,  fact  of  the  loss 
having  occurred  within  the  inn  is  established,  which  de- 
volves upon  the  guest,  the  burden  of  showing  it  to  be 
within  one  of  these  exceptions  rests  upon  the  innkeeper. 
Norcross  v\  Norcross,  53  Me.,  163,  The  last  clause  of  this 
instruction  is  also  open  to  the  objection  that  it  may  be 
taken  as  relieving  the  defendant  from  responsibility  for 
the  acts  of  his  other  stranger  guests. 

Another  of  the  instructions  complained  of  was  clearly 
wrong,  for  the  reason  that  there  was  not  a  particle  of 
evidence  to  which  it  could  apply.  As  an  abstract  propo- 
sition of  law  however  it  was  correct.  This  instruction 
was  the  sixth,  by  which  the  jury  were  told  that  if  they 
found  the  money  to  have  been  stolen  "  by  plaintiff's  own 
friend  and  traveling  companion,"  then  they  should  find 
for  the  defendant.  There  being  nothing  before  the  jury 
to  warrant  a  finding  that  the  money  was  stolen  "  by  the 
plaintiff's  own  friend  and  traveling  companion,"  the  di- 
rect and  only  effect  of  this  instruction  was  to  mislead 
them  to  his  prejudice.  Meredith  v.  Kennard,  1  Neb.,  312, 
Meyer  v.  Midland  Pac.  R.  R.  Co.,  2  Id.,  319.  Curry  v. 
State,  4  Id.,  645.    High  v.  Merchants  Bank,  6  Id.,  166, 
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Williams  v.  State,  Id.,  834.  Walraih  t\  State,  8  Id.,  80. 
CropMy  V.  AveriU,  Id.,  151.  Uld  v.  Robinson,  Id,,  272. 
Newton  Wagon  Co.  v.  Diers,  10  Id.,  284.  Crete  v.  Childs, 
11  Id.,  252.    Sheldon  v.  WiUiams,  Id.,  272. 

On  behalf  of  the  plaintiff  the  court  tras  requested  to 
give  several  instructions  which  were  rejected.  In  this  it 
is  claimed  there  was  error.  What  we  have  already  said  as 
to  the  duties  and  responsibilities  of  innkeepers,  renders  it 
unnecessary  for  us  here  to  notice  any  of  these  requests  save 
the  first.  By  this  one  the  court  was  requested  to  say 
to  the  jury  that :  *'  It  is  admitted  by  the  pleadings  in 
this  case  that  the  defendant  is  an  innkeeper,  and  that  the 
plaintiff  was  a  guest  at  his  inn  on  the  night  in  question. 
It  is  hot  claimed  by  the  defendant  that  he  had  in  his  inn 
an  iron  safe,  as  is  provided  by  statute  that  he  may,  and 
thereby  relieve  himself  from  the  common  law  liability  of 
an  innkeeper.  That  being  the  case,  his  liability  is  to  be 
governed  and  controlled  by  that  law." 

Where  material  facts  alleged  in  a  petition  stand  ad- 
mitted by  the  answer,  it  is  a  right  of  the  plaintiff  to  have 
the  jury  so  told,  and  further  that  such  facts  must  be 
taken  as  being  true.  That  the  relation  of  innkeeper  and 
guest  existed  at  the  time  in  question  between  the  plaintiff 
and  defendant  was  by  the  pleadings  an  established  fact 
which  the  judge  had  not  charged.  As  to  the  rule  of  de- 
fendant's liability,  that  was  correctly  stated  to  be  as  fixed 
by  the  common  law,  he  not  haying  relieved  himself  from 
its  full  operation  as  he  might  have  done  in  a  measiure  by 
furnishing  his  inn  with  an  iron  safe,  as  the  statute  pro- 
vides. We  think  this  request  should  have  been  complied 
with. 

For  these  reasons  the  judgment  must  be  reversed,  and 
the  new  trial  awarded. 

Bevebsed  and  Behandbd. 
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SCHELLENBERG^   APPELLANT. 

1.    Bill  of  ezceptlons.    The  same  procedure  is  to  be  observed  in 

preparing  a  bill  of  exceptions  in  an  equity  case,  as  in  an  a(*tIon 

at  law. 
2. .    Where  a  bill  of  exceptions  was  signed  without  boing 

submitted  to  adverse  party  for  examination  and  amendment, 

a  motion  to  quash  the  same  was  sustained. 

Motion  to  quash  bill  of  exceptions, 
W.  H.  Hunger,  for  tlie  motion. 
N,  H.  Belly  contra. 
By  the  Court. 

A  decree  in  this  case  was  rendered  in  the  district  court 
of  Dodge  county  in  October,  1881,  and  the  court  adjourned 
9i7ie  die  on  the  19th  of  that  month.  No  order  extending 
the  time  to  prepare  a  bill  of  exceptions  was  made  in  the 
case,  but  the  appellant  had  a  bill  prepared,  and,  without 
submitting  the  same  to  the  appellee  or  his  attorney  for 
amendment,  procured  the  signature  of  the  judge  befor3 
whom  the  case  was  tried  to  the  same,  and  on  the  Srd  day^ 
of  January,  1882,  filed  said  bill  in  this  court.  The  appel- 
lee now  moves  to  strike  the  bill  of  exceptions  from  the 
files.  First.  Because  it  was  not  submitted  to  the  apel- 
lee  or  his  attorney  before  being  presented  to  the  judge  for 
allowance.  Second,  Because  the  bill  was  not  presented 
to  such  judge  for  allowance  within  the  time  provided  by 
law. 

Sec.  676  of  the  code  (Comp.  Stats.,  620),  in  relation  to 
appeals,  provides  that:  ''In  actions  hereinafter  heard 
and  determined,  when  the  proofs  and  testimony  are-taken 
orally  before  the  court  on  the  hearing  of  the  case,  the 
same  shall  be  reduced  to  writing  in  form  similar  to  bills 
39 
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of  exceptions,  and  be  allowed  by  the  judge  hearing  the 
•cause,  as  in  eases  at  law." 

In  equity  cases  the  party  excepting  must  reduce  his 
•exceptions  to  writing,  within  the  time  limited  by  statute 
or  the  order  of  the  court,  and  submit  the  same  to  the  ad- 
verse party  or  his  attorney  of  record,  for  examination  and 
amendment,  if  desired.  The  same  procedure  is  to  be  had 
as  in  actions  at  law.  It  was  the  duty  of  the  appellant 
therefore,  to  submit  the  bill  of  exceptions  to  the  appellee 
before  presenting  the  same  to  the  judge  for  allowance. 
TThe  object  is  to  obtain  an  accurate  bill.  The  statute  pre- 
scribes the  mode  of  procedure  in  settling  the  bill,  and  this 
must  substantially  be  complied  with.  Unless  the  bill  has 
been  submitted  to  the  adverse  party  for  examination  and 
amendment,  the  judge  has  no  authority  to  sign  the  same. 

The  motion  to  quash  is  sustained. 

Motion  Sustained. 


William  Young  &  Co.,  plaintiffs  in  breor,  v.  Coopeb 
&  Co.,  defendants  in  error. 

Attachment :  fraud.  One  C,  a  member  of  the  firm  of  C.  A 
Co.,  woiit  to  CUicago  and  arranged  with  Y.  A  Co.,  to  pur- 
chase stock  for  them  and  draw  on  them  for  tlie  necessary 
advances.  C.  then  returned  to  this  state,  drew  a  draft  on 
Y.  A  Co.  for  $2,000.00,  and  wrote  to  them  that  he  had  par- 
chased  125  hogs  and  would  have  200  by  Saturday  night 
Upon  these  representations  the  draft  was  paid.  C.  <fcCo.then 
sold  the  hogs  to  other  parties.  Held,  That  an  attachment  against 
the  property  of  C.  <fc  Co.,  upon  the  ground  that  the  debt  was 
f^udulently  contracted,  would  be  sustained. 

Error  to  the  district   court   for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Field  d  Holmes,  for  plaintiflfs  in  error, 

Courtnay  dt  Caldwell,  for  defendants  in  error. 
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In  August,  1879,  the  plaintiffs  commenced  an  action 
:against  the  defendants  in  the  district  court  of  Lancaster 
•<sounty,  to  recover  the  sum  of  $2,246.20,  and  caused  an 
-attachment  to  be  issued  and  levied  upon  their  property, 
the  grounds  for  the  attachment  being  that  the  **  defend- 
ants fraudulently  contracted  the  said  debt,  and  fraudu- 
lently incurred  the  obligation  for  which  suit  has  been 
brought."  The  attachment  was  dissolved  in  the  court  be- 
low on  the  motion  of  the  defendants  and  the  attached 
property  discharged.  The  cause  of  complaint  in  this 
court  is  error  in  dissolving  the  attachment. 

The  affidavit  of  Albert  D,  Pickering  used  on  the  hear- 
ing below  shows  the  following  facts :  **  That  he  is  one  of 
the  above  named  plaintiffs  and  a  member  of  the  firm  of 
Wm.  Young  &  Co.,  doing  a  general  commission  business 
in  the  city  of  Chicago,  and  state  of  Illinois ;  that  for  a 
long  time,  to-wit :  from  the  27th  day  of  January,  1881, 
to  the  28th  day  of  July,  1881,  said  plaintiffs  were  doing  a 
general  and  continuous  business  with  said  defendants, 
by  advancing  money  for  the  purpose  of  enabling  said  de- 
fendants to  purchase  live  stock  and  ship  the  same  to  plain- 
tiffs in  the  city  of  Chicago,  to  be  sold  upon  commission 
as  is  agreed  and  more  partic.ularly  admitted  by  said  de- 
fendants in  affidavits  filed  herein ;  that  there  had  been  a 
running  account  between  plaintiffs  and  defendants  dur- 
ing said  time ;  that  the  greater  portion  of  the  business  as 
carried  on  between  plaintiffs  and  defendants  as  aforesaid 
was  carried  on  by  one  Wm.  H.  Sibley,  agent  of  said  plain- 
tiffs, who  resided  in  the  city  of  Lincoln,  in  the  state  of 
Nebraska.  That  on  or  about  the  17th  day  of  June,  1881, 
the  said  defendant,  WiUard  Cooper,  called  upon  the  affi- 
ant in  the  city  of  Chicago,  and  examined  the  running  ac- 
-count  as  aforesaid,  and  then  found  and  agreed  with  this 
affiant,  that  there  was  a  small  balance  due  and  owing 
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from  said  plaintiffs  to  these  defendants,  and  affiant  fur- 
ther says,  that  the  said  Cooper,  then  at  the  time  aforesaid, 
told  this  plaintiff,  .that  the  said  agent,  Sibley,  would  not 
advance  to  them,  the  said  defendants,  sufficient  money  to 
enable  them  to  carry  on  their  business  as  general  stock 
dealers  in  the  county  of  Lancaster,  state  of  Nebraska,  but 
that  they  could  do  a  much  larger  business  provided  said 
plaintiffs  would  advance  to  them,  the  said  defendants, 
money  in  much  larger  sums,  and  the  said  Cooper  then 
informed  the  said  plaintiffs  that  on  account  of  existing 
troubles  between  said  defendants  and  said  agent,  Sibley, 
they  could  not  continue  their  said  business  unless  the 
said  defendants  could  deal  directly  and  exclusively  with 
said  plaintiffs,  and  said  Cooper  further  informed  this  af- 
fiant that  they  desired  to  commence  a  new  account  with 
these  plaintiffs,  to  settle  and  adjust  the  balance  as  due, 
and  to  then  commence  a  new  account.  Belying  upon 
these  false  and  fraudulent  representations,  this  affiant 
agreed  with  said  defendant  Cooper  that  such  arrangments 
should  be  made ;  that  said  Cooper  further  informed  this 
affiant  at  the  time  and  place  aforesaid,  that  he  was  going 
home,  and  that  they,  the  said  defendants,  would  commence 
the  purchase  of  hogs  and  other  stock,  and  that  all  of  said 
stock  they  would  ship  to  these  plaintiffs,  and  draw  drafts^ 
on  these  plaintiffs  for  the  payment  of  the  same,  and  it 
was  agreed  by  and  between  this  plaintiff  and  said  Cooper 
that  upon  receipt  of  a  letter  accompanying  any  of  said 
drafts  that  they,  the  said  defendants,  had  stock  ready 
or  about  to  be  shipped,  or  had  been  shipped  to  these  plain- 
tiffs, that  plaintiffs  would  pay  said  drafts.  Affiant  fur- 
ther says,  that  on  the  21st  day  of  June,  A.  D.  1881,  the 
said  defendant.  Cooper,  informed  these  plaintiffs,  that  said 
defendants  had  purchased  a  lot  of  one  hundred  and  twen* 
ty-five  hogs,  and  that  said  defendants  would  have  two 
hundred  hogs  at  the  end  of  the  same  week,  and  that  they 
had  drawn  upon  said  plaintiffs  a  draft  for  the  sum  of  two- 


JANUARY  TERM,  1882.  613 

Young  V.  Cooper. 

Ill  » 

thousand  dollars.  And  affiant  says,  that  relying  upon  the 
agreement  of  said  defendants  as  aforesaid,  and  upon  the 
representations  of  said  defendants,  and  believing  the  same 
were  true,  and  that  said  defendants  would  ship  said  stock 
to  these  plaintiffs,  said  plaintiffs  paid  the  draft,  and  ad- 
vanced the  said  defendants  the  sum  of  two  thousand  dol- 
lars. That  said  defendants,  wholly  disregarding  the  repre- 
sentations and  agreements  as  aforesaid,  to  and  with  this 
affiant,  fraudulently,  corruptly,  and  with  intent  to  defraud 
and  cheat  the  said  plaintiffs,  did  sell  and  dispose  of  said 
stock  to  other  persons  than  said  plaintiffs.  That  said 
defendants  from  that  time  have  not  shipped  to  these 
plaintiffs  any  stock  whatever,  but  have  refused  to  deal 
further  with  plaintiffs,  and  have  refused  plaintiffs*  repeated 
requests  for  a  settlement  and  adjustment  of  their  said 
account,"  etc. 

Mr.  Pickering  is  corroborated  by  the  affidavit  of  W.  C. 
Pulton,  his  clerk,  and  also  by  W.  H.  Sibley.  At  the  time 
Cooper  &  Co.  drew  the  draft  in  question,  they  sent  to  the 
plaintiffs  a  letter,  of  which  the  following  is  a  copy : 

Bennett,  6—21,  1881. 
Wm.  Young  cO  Co.    Dear  Sir  :  Have  made  draft  on  you 
for  two  thousand  dollars.     We  have  one  hundred  and 
twenty-five  hogs  bought,  will  have  two  hundred  by  Satur- 
day.   Lots  of  hogs  for  sale  now.    Are  paying  $4.60-75 

for  good  ones.  Yours, 

WiLLARD  Cooper. 

Four  days  thereafter  and  after  the  draft  in  question 
had  been  sent,  and  probably  paid,  the  defendants  sent 
the  following  letter  to  the  plaintiffs : 

Bennett,  6—25,  1881. 

Wm.  Young  dt  Co.  Gentlemen:  1  have  sold  the  hogs 
for  this  week  and  will  have  two  cars  of  cattle  the  1st  day 
of  July,  and  three  cars  of  hogs.  Send  me  statemerit  of 
our  account.  Will  see  Sibley  then  immediately  and  fix  our 
matters  all  up,  and  pay  balance  due  you,  then  when  we 
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ship  the  stock,  take  a  new  start  entirely.    When  we  ship^ 
will  notify  you  and  will  not  want  to  draw  any  more  than 
the  stock  comes  to.    Want  to  keep  balance  in  my  favor. 
Yours  truly. 

Cooper  &  Co.,  per  C. 

E.  A.  Kilbom,  one  of  the  defendants,  filed  an  affidavit 
in  the  case,  in  which  he  states  that  the  entire  amount  of 
the  defendants'  transactions  with  Young  &  Co.  amount  to 
§69,000.00,  and  that  the  action  is  brought  for  a  pretended 
balance,  and  that  the  defendants  are  not  indebted  to 
the  plaintiffs  in  any  sum  whatever. 

The  defendant,  Cooper,  filed  three  affidavits  made  by 
himself.  In  the  first  he  alleges  that  the  defendants  are 
solvent,  denies  that  the  debt  was  fraudulently  contracted, 
and  alleges  that  he  had,  previous  to  the  commencement 
of  the  action,  offered  to  pay  the  plaintiffs  any  balance  due 
them.  In  the  second  he  denies  that  he  is  indebted  to 
the  plaintiffs  in  any  sum  whatever,  but  alleges  that  the 
"  plaintiffs  were  to  aid  and  furnish  this  affiant  with  money 
to  buy  stock  j  *  *  *  that  he  is  a  local  stock  dealer  in 
Lancaster  county,  and  as  such,  in  pursuance  of  the 
aforesaid  agreement  and  its  further  provisions,  did  ship 
to  said  plaintiffs  stock  as  aforesaid,  and  that  he  was,  in 
pursuance  of  said  agreement,  given  credit  to  the  amount  of 
the  sales  of  stock  shipped  plaintiffs  an  account  for  moneys 
advanced  as  aforesaid,"  etc.  It  is  also  stated,  there  is 
a  balance  due  the  defendant  from  the  plaintiffs  of  the 
sum  of  $1,800.00,  and  he  again  denies  that  he  has  com- 
mitted any  fraudulent  act.  In  the  third  he  states  that 
'the  $2,000.00  paid  on  the  draft  in  question  was  received 
on  the  old  arrangement,  and  that  the  only  change  made 
was  to  deal  directly  Aith  the  plaintiffs,  and  not  through 
W.  H.  Sibley.  He  also  states  tha{  at  the  date  of  the 
draft  in  controversy  the  defendants  had  purchased  and 
paid  for  the  hogs  mentioned  in  his  letter  with  their  own 
money.    There  is  an  entire  failure  however  either  to  deny 
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or  explain  the  grounds  upon  which  the  plaintiffs  base 
their  right  to  an  attachment.  It  does  appear  however,, 
from  the  affidavits  in  the  case,  that  the  defendants  had 
transacted  their  business  through  W.  H.  Sibley,  an  agent 
of  plaintiffs  residing  at  Lincoln,  until  about  the  17th  day 
of  June,  1881,  but  that  they  were  unable  to  obtain  ad- 
vances from  Sibley,  unless  they  had  sufficient,  stock  on 
hand  to  make  the  same  secure.  The  defendant,  Cooper,, 
then  was  anxious  to  make  an  arrangement  with  the  plain- 
tiffs to  ship  direct  to  them  without  the  inten^ention  of  an 
agent,  and  draw  on  them  for  the  necessary  advances* 
This  arrangement  was  made  on  the  17th  day  of  June,  and 
in  pursuance  of  the  arrangement  made  by  Cooper  with  the 
plaintiffs  he  returned  to  this  state,  and  on  the  21st  of  June 
of  that  year,  drew  on  them  for  $2,000.00,  and  at  the  same 
time  wjrote  a  letter  representing  that  he  had  already  pur- 
chased 125  hogs,  and  that  he  would  have  200  by  Satur- 
day. If  we  leave  out  all  that  portion  of  the  letter  as  to 
the  number  he  expected  to  purchase,  as  being  a  mere  ex- 
pression of  opinion,  still  the  representation  remains  as  to 
the  125  which  he  claimed  to  have  purchased.  As  to  this 
number  he  evidently  intended  that  the  plaintiffs  should 
understand  that  they  had  been  purchased  for  them,  and 
the  very  object  of  the  letter  in  question,  in  view  of  the 
previous  arrangement,  was  to  assure  them  that  the  pur- 
chase was  made  for  them.  This  representation  was  made 
as  to  existing  facts,  and  for  the  purpose  of  inducing  the 
plaintiffs  to  pay  his  draft,  which,  relying  upon  his  repre- 
sentations, they  afterwards  did.  In  his  third  affidavit 
filed  in  this  case  Cooper  states  in  effect  that  he  did  not 
purchase  the  hogs  in  question  for  the  plaintiffs,  thus  by 
his  own  evidence  showing  that  the  representations  made 
by  him  to  the  plaintiffs  were  false.  That  the  fraud  thus 
practised  was  material  there  is  no  doubt,  because  without 
the  representations  as  to  the  number  of  hogs  purchased 
the  draft  would  not  have  been  paid.    In  the  examination 
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of  the  record  in  this  case  we  have  no  doubt  that  there 
was  a  deliberate  purpose  on  the  part  of  Cooper  to  commit 
a  fraud  upon  the  plaintiffs,  and  that  the  visit  to  Chicago, 
and  the  arrangement  to  deal  directly  with  them  without 
the  intervention  of  Siblej^  was  but  part  of  the  scheme 
which  was  consummated  by  drawing  the  draft  in  ques- 
tion, and. making  the  false  representations  complained  of. 

"  Where  a  party  intentionally  or  by  design  misrepresents 
a  material  fact,  or  produces  a  false  impression  in  order 
to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  ob- 
tain an  undue  advantage  of  him,  in  every  such  case  there 
18  positive  fraud  in  the  truest  sense  of  the  terms.  There 
is  an  evil  act  with  an  evil  intent,  dolum  malum  ad  circum- 
veniendvm.  And  the  misrepresentations  may  be  as  well 
by  deeds  or  acts,  as  by  words ;  by  artifices  to  mislead,  as 
w^ell  as  by  positive  assertions."    Btory  Eq,,  sec.  192. 

The  judgment  of  the  district  court  is  reversed,  the  at- 
tachment reinstated,  and  the  cause  remanded  for  further 

proceedings. 

Eeveused  an'd  Remanded. 


The  State  of  Nebrasic\,  ex  rel.  J.  C.  Crawford,  v.  J. 
Eberly,  County  Clerk,  Stanton  County. 

Garnishment.     A  county  is  not  subject  to  ])rooessof{<Hrnislinient. 

Order  to  show  cause  why  an  attachment  should  not 
issue  against  respondents  for  contempt. 

J,  C.  Crawford,  the  relator,  j)ro  se. 

E.  F.  Gray,  for  the  respondent. 

Maxwell,  J. 

In  July,  1881,  the  relator  applied  to  this  court  for  a 
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writ  of  mandamus  to  compel  the  defendant,  as  county 
clerk  of  Stanton  county,  to  deliver  to  him  a  county  war- 
rant for  the  sum  of  $88.00,  drawn  in  favor  of  Mary  Hor- 
acek,  but  alleged  to  have  been  assigned  to  the  relator. 
An  alternative  writ  was  granted,  to  which  the  defendant 
filed  an  answer  stating  in  substance  that  he  had  been 
garnished  as  county  clerk  in  an  action  pending  in  the 
district  court  of  Stanton  county,  wherein  D.  Crowell  was 
plaintiff,  and  Waclaw  Horacek  and  others  were  defend- 
ants. The  cause  was  continued  from  time  to  time,  until 
November,  1881,  when  the  defendant  filed  a  supplemental 
answer  setting  forth  in  substance,  that  on  the  16th  day  of 
November  the  above  named  cause  came  on  for  trial,  and 
the  court  found  that  there  Avas  due  from  Waclaw  Horacek 
to  D.  Crowell  the  sum  of  $398.80,  upon  the  cause  of  ac- 
tion set  forth  in  the  petition  in  that  case;  and  found 
that  the  warrant  in  question  was  the  property  of  Waclaw 
Horacek,  and  directed  said  defendant  to  deliver  the  same 
to  tl;e  sheriff  of  said  county,  to  be  apphedupon  said  judg- 
ment. A  peremptory  writ  was  awarded  in  this  court 
requiring  the  defendant  to  deliver  to  the  relator  the  war- 
rant in  question.  The  warrant  not  being  delivered,  an 
order  was  entered  to  require  the  defendant  to  sliow  cause 
why  an  attachment  should  not  be  issued  against  him  for 
contempt.  In  his  answer  to  this  order  he  states  in  sub- 
stance that  after  the  judgment  against  him  as  garnishee, 
requiring  him  to  deliver  the  warrant  in  question  to  the 
sheriff  of  Stanton  county,  he  delivered  the  same  to  said 
sheriff  before  the  peremptory  writ  was  served  upon  him, 
and  he  now  tenders  the  face  value  of  said  warrant  with 
interest  thereon,  if  the  court  shall  adjudge  that  he  pay 
the  same.  He  also  states  that  he  was  served  with  notice 
of  garnishment  before  the  alternative  writ  of  mandamus 
was  allowed,  and  the  record  shows  that  such  is  the  case. 
The  question  to  be  determined  therefore  is,  is  a  county 
liable  to  process  of  garnishment  ? 
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In  the  case  of  The  People  v.  The  Mayor  of  Omaha,  2 
Neb.,  166,  it  was  held  that  a  municipal  corporation  was 
not  liable  in  such  case.  Mason,  Gh.  J.,  who  delivered  the 
opinion  of  the  court,  says,  (page  168) :  "  The  legislature 
did  not  contemplate  the  service  of  garnishee  process  upon 
municipal  corporations,  created  exclusively  for  the  pur- 
pose of  government ;  and  hence  no  provision  was  made 
for  service  upon  them," 

In  the  case  of  Bumham  v.  Fond  du  Lac,  15  Wis.,  193> 
a  majority  of  the  court  held  that  a  municipal  corporation 
was  not  liable  in  such  case.  Payne,  J.,  says,  (page  149) : 
**The  question  is  very  similar  in  principle  to  that, 
whether  sheriffs  or  clerks  of  other  courts,  and  other  sim- 
ilar oflBcers,  are  liable  to  garnishment  for  moneys  in  their 
possession  as  such  officers."  And  in  the  case  of  Hill  r. 
La  Crosse  d*  Mil.  R.  R.  Co,,  14  Wis.,  291,  the  majority  of 
the  court  held  that  the  sheriff  was  not  liable. 

The  following  cases  are  very  clear  and  satisfactory  au- 
thorities against  the  liability  of  municipal  cori)orations  to 
garnishment.  Ilawthonie  v.  The  City  of  St.  Louis,  11 
Mo.,  59,  Fortune  v.  St.  Louis,  23  Icl.,  239.  Mayor,  etc., 
of  Mobile  v.  Rowland  iO  Co.,  26  Ala.,  498,  Mayor,  etc.,  of 
Baltimore  V.  Root,  8  Md.,  95.  Erie  v.  Knapp,  29  Penn. 
St.,  173. 

In  Wales  v,  Muscatine,  4  Iowa,  802,  the  court  held  that 
the  words  "debtor  or  i)erson  holding  property"  in  the 
attachment  act  extended  to  municipal  corporations,  and 
that  they  were  subject  to  garnishment;  but  the  legis- 
lature amended  the  statute  so  as  to  provide  that  *'  a  mu- 
nicipal corporation  shall  not  be  garnished." 

In  Jenks  v.  Osceola  Township,  45  Iowa,  654,  it  was  held 
that  the  rule,  that  municipal  corporations  shall  not  be 
garnished,  is  not  limited  to  cases  where  it  would  interfere 
with  the  discharge  of  corporate  duties,  but  is  universal  in 
its  application. 

In  the  case  of  Wallace  v.  Lawyer,  54  Ind.,  501,  the 
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court,  after  an  elaborate  review  of  the  authorities,  held  in 
substance  that  neither  a  body  politic  and  corporate  nor 
its  officers  as  such,  are  subject  to  garnishment.  The 
opinion  was  delivered  by  Biddle,  J.,  who  says  (page  508) : 
''All  the  cases  we  have  consulted  upon  these  questions 
seem  to  rest  their  decisions  upon  a  branch  of  the  great 
pubhc  principle  which  exempts  an  embassador,  a  foreign 
minister,  charge  d'affaires,  consul,  members  of  legislature 
or  public  functionaries,  while  in  office  and  in  the  public 
service,  from  civil  arrest  or  other  legal  embarrassment  at 
the  suit  of  a  private  party.  Without  such  a  rule  it  would 
be  frequently  in  the  power  of  an  individual  to  endanger 
the  public  interests  or  even  check  the  wheels  of  govern- 
ment. *  *  *  *  The  exemption  is  not  given  to  the 
persons  for  a  private  advantage,  but  granted  to  the  office 
from  public  necessity." 

In  School  District  v.  Oage,  39  Mich.,  484,  it  was  held 
that  a  school  district  is  ^  municipal  corporation  and  can- 
not be  garnished  even  by  its  own  consent,  unless  the 
debtor  also  consents.  It  is  said  (page  486) :  **  There  is 
no  force  to  the  waiver  of  objection  to  the  jurisdiction. 
The  exemption  really  belongs  to  the  person  whose  debt  is 
garnished  and  not  to  the  debtor.  Johnson  v.  Dexter,  38 
Mich.,  695.  The  garnishee  cannot,  without  the  debtor's 
consent,  subject  his  rights  to  any  unlawful  burden." 

In  Merwin  v.  The  City  of  Chicago,  45  111.,  133,  the  court 
held  that  a  municipal  corporation  was  not  liable  to  pro- 
cess of  garnishment  no  matter  what  may  be  the  character 
of  its  indebtedness.  The  opinion  of  the  court  was  deUv- 
ered  by  Lawrence,  J.,  who  says  (page  136) :  "  A  municipal 
corporation  cannot  be  properly  turned  into  an  instrument 
or  agency  for  the  collection  of  private  debts.  It  exists 
simply  for  the  public  welfare,  and  cannot  be  required  to 
consume  the  time  of  its  officers  or  the  money  in  its  treas- 
ury in  defending  suits,  in  order  that  one  private  individ- 
ual may  better  collect  a  demand  due  from  another.    A 
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private  corporation  must  assume  the  same  duties  and 
liabilities  as  individuals,  since  it  is  created  for  private 
purposes.  But  a  municipal  corporation  is  a  part  of  the 
government.  Its  powers  are  held  as  a  trust  for  the  com- 
mon good.  It  should  be  pennitted  to  act  only  with  refer- 
ence to  that  object,  and  should  not  be  subjected  to  duties, 
liabilities,  or  expenditures,  merely  to  promote  private 
interest  or  private  convenience." 

In  MillisoH  r.  Flsk,  43  Id.,  112,  in  which  process  of 
garnishment  had  been  served  upon  the  officers  of  a  school 
district,  it  was  held  that  such  officers  were  not  subject  to 
garnishment.  The  opinion  of  the  court  was  delivered  by 
Walker,  J.,  who,  after  citing  a  large  number  of  cases,  says : 
"From  these  cases,  and  other  authorities  which  might  be 
cited,  we  may  deduce  the  rule,  that  a  person  deriving  his 
authority  from  the  law  to  receive  or  hold  money  or  prop- 
erty, cannot  be  garnished  for  the  same,  when  held  by  him 
under  such  authority." 

And  the  rule  was  adhered  to  in  Bivins  t\  Harper,  59 
Id.,  21. 

In  the  case  of  Chicago  r.  Hasley,  25  111,,  595,  it  is  said: 
"  All  municipal  corporations  are  both  public  and  political 
bodies.  They  are  the  embodiment  of  so  much  political 
power,  as  may  be  adjudged  necessary.  ***** 
They  cannot  be  said  to  possess  property  liable  to  execu- 
tion, in  the  sense  an  individual  owns  property  so  subject, 
for  they  have  control  of  the  corporate  property  Only  for 
corporate  purposes,  and  to  be  used  and  disposed  of  to 
promote  such  purposes,  and  such  only.  Levying  on  and 
selling  such  property  and  removing  it,  would  work  the 
most  serious  injury  in  any  city."  See  also  Ripley  r.  Gage 
County,  3  Neb.,  397. 

In  Siillman  i\  Isham,  11  Conn.,  123,  it  was  held  that 
public  officers,  having  money  in  their  hands  to  which  cer- 
tain parties  are  entitled,  are  not  liable  to  the  creditors  of 
those  individuals  by  process  of  foreign  attachment,  and 
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in   Ward  v.  The  County  of  Hartford,  12  Id.,  404,   it  was 
held  that  a  county  was  not  liable  in  such  case. 

In  the  case  Df  the  City  of  Newark  v.  Funk,  15  Ohio 
State,  462,  Funk  brought  an  action  against  Brooks,  the 
city  marshal,  and  caused  his  salary  to  be  garnished.  The 
answer  of  the  city  admitted  the  indebtedness  to  Brooks, 
but  alleged  that  the  amount  was  due  to  him  for  salary  as 
city  marshal.  The  court  held  that  the  city  was  subject 
to  garnishment.  The  opinion  of  the  court  was  delivered 
by  Welch,  J.,  who  says  (page  468) :  "The  458th  section  of 
the  code  provides  that  an  action  like  this  may  be  brought 
to  subject  to  the  payment  of  a  judgment,  when  there  is  not 
sufficient  other  property,  "  any  claims,  or  choses  in  action 
due  or  to  become  due,  to  the  judgment  debtor,  and  all 
money,  goods  and  effects,  which  he  may  have  in  the 
hands  of  any  person,  body  politic  or  corporate.*'  There 
is  no  discussion  of  the  authorities  nor  examination  of  tlie 
principles  involved  in  the  decision.  Undue  prominence 
is  also  given  to  the  words  "  any  claims  "  and  **  any  per- 
son," etc.,  but  the  impolicy  of  requiring  a  public  corpora- 
tion, created  for  purposes  of  government,  to  spend  the 
money  raised  by  taxation  and  the  time  of  its  officers  in 
expensive  and  vexatious  litigation,  in  which  the  corpora- 
tion has  no  interest,  is  not  discussed.  It  is  assumed  that 
the  same  principles  govern  individuals  and  public  cor- 
porations. Sec.  582  of  our  code  is  substantially  a  copy 
of  sec.  458  of  the  code  of  Ohio,  but  we  cannot  give  our  as- 
sent to  the  doctrine  of  Newark  v.  Funk,  and,  so  far  as  our 
examination  extends,  we  have  found  no  case  citing  it  with 
approval. 

In  the  case  of  The  People  v.  The  Mayor  of  Omaha,  it  is 
said :  **  The  legislature  did  not  contemplate  compelling 
this  class  of  corporations  to  stand  at  the  bar  of  the  vari- 
ous courts  of  the  state,  and  participate  in  controversies 
between  debtors  and  creditors.  The  public  interest  might 
suffer  while  the  municipal  authorities  would  be  compelled 


1 

J 


622    SUPREME  COURT  OF  NEBRASKA, 

Crowell  T.  Horacek. 

to  occupy  their  time  over  contests  in  which  the  pubUc 
had  no  interest."  That  language  is  as  applicable  to  coun- 
ties as  to  municipal  corporations  proper,  and  the  rule 
that  public  corporations  are  not  subject  to  garnishment 
applies  to  counties,  Wallace  v.  Lawyer,  54  Ind.,  601, 
McDougal  v.  Hennepin  Co.,  4  Minn.,  184. 

The  defendant  does  not  seem  to  have  called  the  atten* 
tion  of  the  district  court  to  the  contest  to  which  he  was  a 
party,  for  the  delivery  of  this  county  warrant,  and  his  con- 
duct to  some  extent  has  the  appearance  of  collusion.  But 
as  he  was  not  subject  to  process  of  garnishment  it  washis 
duty  to  deliver  the  warrant  to  the  party  entitled  to  the 
possession  of  the  same.  As  he  has  disabled  himself  from 
performing  this  duty,  by  delivering  such  warrant  to  a 
party  not  entitled  to  it,  he  is  required  to  pay  to  the  clerk 
of  this  court  for  the  use  of  the  relator,  within  twenty 
days  from  the  time  of  service  of  this  opinion  upon  him, 
the  value  of  such  warrant,  with  interest  from  Nov.  16th, 
1881,  and  to  pay  the  ordinary  costs  of  the  action. 

Judgment  Accordinolt. 


D.  Crowell,  appellee,  v.  Waclaw  Horacek,  et  al.,  ap- 
pellants. 

1.  Appeal  to  supremo  court.  In  an  aotion  to  recover  a  money 
Judgmentthe  plaintiff  alleged  in  his  petition,  that  the  debt  was 
fraudulently  contracted  ;  that  the  deflendant  was  insolvent,  and 
in  addition  to  the  prayer  for  the  amount  due,  sojaght  to  subject 
certain  securities  to  the  payment  of  his  claim,  and  also  prayed 
for  an  injunction.  Heldj  That  so  far  as  the  action  was  one  in 
equity,  an  appeal  to  jthe  supreme  court  would  lie. 

2.  Ix^unction.  A  mere  general  creditor,who  has  not  reduced  his 
claim  to  Judgment,  cannot  maintain  an  action  toeo\joinadebtor 
from  transferring  his  property. 

Appeal   from  the  district  court  of  Stanton  county. 
Tried  below  before  Barnes,  J. 
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J.  C.  Crawford,  for  appellants. 
E.  F.  Gray,  for  appellee. 
Maxwell,  J, 

On  the  28rd  of  June,  1881,  the  plaintiff  filed  a  petition 
against  the  defendants  in  the  district  court  of  Stanton 
county,  in  which  he  prayed  for  the  following  relief.  First. 
Fox  judgment  against  Waclaw  Horacek,  for  the  sum  of 
$865.00  with  interest  from  the  15th  day  of  December, 
1880.  Second.  For  an  injunction  to  restrain  Mary  Hora- 
<3ek  from  receiving  a  county  warrant  of  Stanton  county, 
drawn  in  her  favor  for  the  sum  of  $88.00.  Third.  To 
restrain  J.  Eberly,  county  clerk  of  said  county,  from  de- 
livering said  warrant  to  said  Mary  Horacek  or  any  other 
person  for  her;  and  that  upon  the  final  hearing  said 
warrant  may  be  declared  to  be  the  property  of  Waclaw 
Horacek,  and  be  applied  to  the  payment  of  the  plaintiff's 
claim. 

A  temporary  order  of  injunction  was  granted  by  thecoim- 
ty  judge  of  Stanton  county,  restraining  "  one  F.  Zander, 
from  paying  the  amount  due  upon  a  certain  promissory  note 
against  F.  Zander,  and  in  favor  of  said  Waclaw  Horacek, 
for  $100.00,"  Also  enjoining  "  one  McGivern  from  col- 
lecting and  paying  or  delivering  to  said  Waclaw  Horacek 
*  *  *  any  money,  credits,  or  property,"  etc.  Also  to 
enjoin  Mary  Horacek  from  receiving,  or  the  county  clerk 
from  delivering  to  her,  said  county  warrant  for  the  sum  of 
$88,00.  The  injunction  was  dissolved  on  the  28th  of 
July,  1881.  Four  days  after  the  commencement  of  the 
action  a  motion  was  filed  by  the  plaintiff  to  make  F.  Zan- 
der, F.  McGivern,  James  Horacek,  Sarah  Horacek  and 
Mary  Horacek,  parties  defendant  to  the  action,  and  pray- 
ing for  an  injunction  to  restrain  them  from  paying  or 
receiving  the  money  due  upon  the  note  and  warrant  here- 
1;ofore  described.    What  action,  if  any,  was  taken  upon 
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this  motion  does  not  appear.  In  November,  1881,  judg- 
ment  was  rendered  against  Waclaw  Horacek,  and  in  favor 
of  the  plaintiff,  for  the  sum  of  $898.80  and  costs,  and  the 
court  found  that  the  defendants  were  guilty  of  the  frauds 
charged  in  the  petition,  supplemental  petition,  and  mo- 
tion and  affidavitsf  or  injunctions,  and  that  the  county  war- 
rant is  still  in  the  possession  of  J.  Eberly,  and  was  fraudu- 
lently caused  to  be  drawn  in  favor  of  Mary  Horacek,  and  di- 
recting the  sheriff  to  endorse  and  receipt  the  warrant  in  the 
name  of  Mary  Horacek,  and  enjoining  Eberly  from  deliv- 
ering said  warrant  to  Mary  Horacek,  etc.  The  Horaceks 
appeal  to  this  court.  The  plaintiff  now  moves  to  dismiss 
the  appeal  upon  the  ground  that  an  appeal  will  not  lie  in 
such  case — in  other  words,  that  this  is  an  action  at  law. 

The  principal  ground  of  relief  sought  in  the  petition  is 
for  an  injunction,  and  as  the  appeal  is  from  a  decree  of 
the  district  court  making  the  injunction  perpetual,  the 
action  to  that  extent  at  least  is  one  in  equity  and  is  ap- 
pealable.   The  motion  must  therefore  be  overruled. 

n.  The  plaintiff  in  his  petition,  after  setting  forth  the 
cause  of  action  against  Waclaw  Horacek,  states  that  for  the 
purpose  of  defrauding  his  creditors,  Horacek  sold  his  per- 
sonal property,  including  12  road  scrapers,  afterwards 
sold  to  Stanton  county,  to  his  wife  Mary  Horacek ;  that 
he  is  wholly  insolvent  and  has  no  means  to  pay  the  plain- 
tiff's claim  except  such  as  maybe  derived  from  the  sale  of 
the  personal  property  sought  to  be  applied  in  this  case ; 
that  on  th'  20th  day  of  June,  1881,  Mary  Horacek  sold 
and  deliv  red  'welve  road  scrapers  to  Stanton  county; 
that  the  cl  rl-  -  *f  said  county  drew  a  warrant  in  favor  of  said 
Mary  Horacek  for  the  sum  of  $88.00,  which  warrant  was 
duly  signed  and  sealed,  and  said  clerk,  unless  restrained, 
will  deliver  said  warrant  to  said  Mary  Horacek;  that 
the  plaintiff  has  no  adequate  remedy  at  law,  etc.  Does 
such  a  petition  state  any  ground  for  equitable  relief?  We 
think  not.  A  court  of  equity  will  not,  at  the  suit  of  a  mere 
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creditor,  who  has  not  reduced  his  claim  to  judgment,  in- 
terfere by  injunction  to  restrain  a  debtor  from  any  dispo- 
sition of  his  property  which  he  may  see  fit  to  make. 

In  Wiggings  V.  Armstrong,  2  John,  Ch.,  144,  Chancellor 
Kent  says :  "  This  is  a  case  of  a  creditor  on  simple  con- 
tract, after  an  action  commenced  at  law,  and  before  judg- 
ment,  seeking  to  control  the  disposition  of  the  property  of 
his  debtor,  under  judgments  and  executions,  upon  the 
ground  of  fraud.  My  first  impression  was  in  favor  of  the 
plaintiflfs,  but  upon  examination  of  the  cases,  I  am  satis- 
fied that  a  creditor  at  large,  and  before  judgment  and 
execution,  can  not  be  entitled  to  the  interference  which 
has  been  granted  in  this  case.  In  Angell  v.  Draper,  (1 
Vern.,  899),  and  Shirley  v.  Watts,  (3  Atk.,  200),  it  was 
held,  that  the  creditor  must  have  completed  his  title  at 
law,  by  judgment  arid  execution,  before  he  can  question 
the  disposition  of  the  debtor's  property ;  and  in  Bennett 
v.  Musgrave,  (2  Ves.  51),  and  in  a  case  before  Lord' Not- 
tingham, cited  in  Balch  v.  WastaU,  (1  P.  "Wms.,  445),  the 
same  doctrine  was  declared,  and  so  it  is  understood  by 
the  elementary  writers.  (Mitford,  115.  Cooper  Eq.  PI., 
149.)  The  reason  of  the  rule  seems  to  be,  that  until  the 
creditor  has  established  his  title,  he  has  no  right  to  inter- 
fere, and  it  would  lead  to  an  unnecessary,  and  perhaps  a 
fruitless  and  oppressive  interruption  of  the  exercise  of  the 
debtor's  rights.  Unless  he  has  a  certain  claim  upon  tha 
property  of  the  debtor,  he  has  no  concern  with  his  frauds. 
On  the  strength  of  settled  authorities,  I  shall,  accord- 
ingly, grant  the  motion  for  dissolving  the  injunction.'*' 
See  also  Wineland  v.  Cochran,  9  Neb.,  480.  Weil  c(;  Cahn 
V.  Lankins,  3  Neb.,  884.  Holilredge  v,  Gwynne,  8  C.  E. 
Green,  26.  Young  v.  Frier,  1  Stockt.,  465.  Uhl  i\  DiUon^ 
10  Md.,  500.  Rich  v.  Levy,  16  Md.,  74.  Phelps  v.  Foster, 
18  111.,  809.  Bigelow  v.  Andress,  81  111.,  322.  Rhodes  v\ 
Cousins,  6  Rand.,  188. 

The  petition  fails  to  state  facts  suflBcient  to  justify  the 
40 
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<;ourt  in  granting  an  injunction,  and  its  decree  granting 
the  same  is  reversed,  and  the  injunction  dissolved.  There 
seems  to  have  been  an  attachment  issued  in  the  case,  but 
the  proceedings  under  the  attachment  are  not  before  the 
court.  The  decree  of  the  court  below  will  be  modified  in 
conformity  to  this  opinion. 

JmXJMENT   ACCORDINOLY. 


la  636  

18  906 

18  267 

Ig  489 

12  OdOl 

-2-iUl      Warren  E.  Chesnby,  piiAiNTiFF  in  error,  v.  Alson  Fran- 
cisco, DEFENDANT  IN  ERROR. 

1.  Exemption.  One  F.,  the  head  of  a  family,  removed  to  this 
state  with  his  family,  with  the  intention  of  residing  here ;  but  a 
few  days  thereafter,  and  before  he  occupied  a  dwelling,  his  per- 
sonal property  was  attached  upon  the  ground  that  he  was  a  non- 
resident. In  an  action  of  replevin  to  recover  the  property,  held^ 
that  he  was  entitled  to  the  benefit  of  the  exemption  law. 

2.    .    Under  our  statute  exempt  property  may  be  claimed  at 

any  time  before  it  is  sold. 

Error  to  the  district  court  for  Baline  county.  Tried 
below  before  Weaver,  J, 

Hastings  dt  McGintie,  for  plaintiff  in  error, 

<^olby  dt  Hazlett,  for  defendant  in  error. 

Maxwell,  J. 

In  December,  1878,  the  defendant,  who  is  the  head  of  a 
family,  removed  to  this  state,  and  while  stopping  at  the 
residence  of  his  wife's  father  in  Saline  county,  his  per- 
sonal property  was  levied  upon  under  an  order  of  attach- 
ment issued  out  of  the  county  court  of  Sahne  county. 
The  plaintiff  herein  is  a  constable,  and  levied  the  writ  of 
attachment  and  took  the  property  into  his  possession. 
!rhe  county  court  seems  to  have  rendered  judgment  on 
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the  attachment  in  favor  of  the  defendant.  The  plaintiflf 
in  that  action  then  appealed  to  the  district  court.  The 
defendant  herein  thereupon  commenced  an  action  of 
replevin  and  recovered  the  possession  of  the  property  thus 
attached.  On  the  trial  of  the  suit  in  replevin  the  court 
found,  "  the  value  of  all  of  said  property  at  the  time  it 
was  levied  upon  under  the  writ  of  attachment,  and  at  the 
time  it  was  replevied  by  the  plaintiflf,  to  be  three  hundred 
and  fifty  dollars,  and  that  it  was  all  the  property  owned 
by  the  plaintiflf,  and  that  plaintiflf  was  and  is  the  head  of 
a  family,  and  a  bona  fide  resident  of  Saline  county,  Ne- 
braska, and  actually  engaged  in  the  business  of  agricul- 
ture, and  the  court  further  finds  that  the  plaintiflf  was 
damaged  by  reason  of  the  unlawful  detention  of  the  prop- 
erty in  controversy  by  defendant,  in  the  sum  of  five  dol- 
lars, wherefore  it  is  considered  and  adjudged  by  the  court 
that  plaintiflf  retain  said  property,  and  that  he  have  and 
recover  of  and  from  the  defendant  the  said  sum  of  five 
dollars,  his  damages,  and  his  costs  herein,  taxed  at  fifty- 
two  dollars  and  thirty-three  cents.  The  court  further 
-finds  that  at  the  time  the  property  was  attached  the  plain- 
tiflf did  not  claim  the  property  as  exempt,  but  did  so  be- 
fore the  sale  of  the  same."  The  cause  is  brought  into 
this  court  by  petition  in  error. 

It  is  said  on  behalf  of  the  plaintiflf  in  error,  that  the 
right  of  exemption  is  a  personal  right,  which  must  be 
claimed.  This  is  undoubtedly  true  as  to  such  property 
as  must  be  selected  by  the  debtor  or  his  agent.  But  un- 
der our  exemption  law  exempt  property  may  be  claimed 
at  any  time  before  the  sale.  The  statute  provides  that 
certain  articles,  among  them  a  span  of  horses,  harness, 
and  wagon,  "  shall  not  be  liable  to  attachment,  execution, 
or  sale  on  any  final  process  issued  from  any  court  in  the 
state  against  any  party  being  a  resident  of  the  state  and 
the  head  of  a  family,"  The  testimony  in  this  case  shows 
that  Francisco  is  the  head  of  a  family,  and  that  he  came 
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to  this  state  for  the  purpose  of  residing  here.  This 
makes  him  a  resident  of  the  state  within  the  meaning 
of  the  exemption  law. 

In  the  case  of  The  People  v.  McClay^  2  Neb.,  9^  Lake, 
J.,  in  delivering  the  opinion  of  the  court,  says:  "The 
relator  is  a  resident  of  the  state,  and  the  head  of  a  family 
consisting  of  a  wife  and  several  children.  He  has  neither 
lands,  town  lots,  nor  houses  subject  to  exemption  under 
the  laws  of  Nebraska.  He  is  therefore  entitled  to  the 
benefits  secured  by  section  521  of  the  code  cf  civil  proce- 
dure, viz. :  to  have  exempt  from  forced  sale  on  execution 
the  sum  of  five  hundred  dollars  in  personal  property. 
These  benefits  are  secured  to  him,  not  because  of  the  resi- 
dence of  his  family,  but  his  own.  They  attach  to  him  in 
his  own  right  as  the  head  of  a  family  actually  residing 
here." 

The  testimony  clearly  shows  that  the  defendant  is  a 
resident  of  the  state,  and  the  fact  that  he  was  tempo- 
rarily stopping  at  his  father-in-law's  is  of  no  consequence, 
as  it  does  not  deprive  the  debtor  of  his  right  to  the  exemp- 
tion provided  by  statute.  There  is  no  error  in  the  record, 
and  the  judgment  is  in  all  things  affirmed. 

Judgment  AFFiRikfED. 


Martin  Cady,  appellant,  v.  Monroe  E.  Smpth,  and  Adel- 
BERT  J.  Crittenden,  appellees. 

Attachment.  An  attachment  by  a  non-resident  partnership  in 
the  th-m  name  is  not  void.  The  want  of  legal  capacity  to  sue 
must  be  objected  to  on  that  ground,  or  it  will  be  waived. 

Appeal  from  Butler  county.  Tried  below  before  Post,  J. 

E.  R.  Dean,  for  appellant. 

Clinton,  Hart  <t  Brewer,  for  appellees. 
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Maxwell,  J. 

This  case  grew  out  of  the  case  of  Smith  d;  Crittenden  v. 
Steele,  8  Neb.,  115.  In  that  case  an  action  was  brought 
against  the  Alexis  Mercantile  Association  and  the  stock- 
holders, the  parties  being  joined  in  one  action.  The  ques- 
tion whether  an  action  in  that  form  could  be  maintained 
was  not  raised  by  demurrer,  answer,  or  in  any  other 
manner.  The  plaintiffs  in  that  action  recovered  judg- 
ment for  a  large  amount  against  not  only  the  corporation 
but  the  stockholders  thereof,  and  as  the  corporate  prop- 
erty seems  to  have  been  squandered  the  defendants  here- 
in have  proceeded  against  the  property  of  the  stockhold- 
ers. One  E.  W.  Wright  was  a  stockholder  in  such  cor- 
poration, and  the  owner  of  the  south  one-half  of  the 
south-east  one-fourth  of  sec.  28,  in  township  16  north,  range 
1  east,  in  Butler  county,  having  entered  the  same  as  a 
homestead,  the  patent  therefor  being  dated  November 
10th,  1875.  In  1877  this  land  was  attached  in  the  suit 
of  Smith  d  Crittenden  v.  Steele  et  al.y  and  afterwards, 
judgment  being  rendered  in  favor  of  the  plaintiffs  in  that 
action,  the  land  was  ordered  to  be  sold  under  the  attach- 
ment. While  that  suit  was  pending  •  Wright  sold  the 
land  in  dispute  to  the  plaintiff,  who  now  brings  this 
action  to  enjoin  a  sale  under  the  attachment.  The  action 
was  dismissed  in  the  court  below,  and  the  plaintiff  now 
appeals  to  this  court. 

Section  136  of  the  chapter  entitled  Corporations,  Comp, 
St.,  156,  provides  that:  "Every  corporation  hereafter 
created  shall  give  notice  annually  in  some  newspaper 
printed  in  the  county  or  counties  in  which  the  business  is 
transacted,  and  in  case  there  is  no  newspaper  printed 
therein,  then  in  the  nearest  paper  in  the  state,  of  the 
amount  of  all  the  existing  debts  of  the  corporation,  which 
notice  shall  be  signed  by  the  president  and  a  majority  of 
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the  directors ;  and  if  any  corporation  shall  fail  to  do  so^ 
all  the  stockholders  of  the  corporation  shall  be  jointly 
and  severally  liable  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  that  shall  be  contracted  before 
such  notice  is  given." 

In  Garrison  v.  Howe,  17  N.  Y.,  458,  it  was  held  that  to- 
make  the  parties  liable  the  debt  must  have  been  con- 
tracted  during  a  default,  and  that  they  were  not  person- 
ally liable  for  a  debt  contracted  before  the  time  fixed  by 
law  for  the  publication  of  the  report. 

It  appears,  however,  that  the  entire  amount  of  this  debt 
was  contracted  while  the  corporation  was  in  default  ia 
publishing  the  notice  required,  and  that  all  the  indebted- 
ness except  about  $400.00  was  contracted  after  Wright 
received  his  patent.  As  to  that  portion  of  the  debt  which 
was  contracted  before  the  patent  was  issued  the  real 
estate  in  question  is  not  liable,  even  if  it  has  been  levied 
upon  under  the  attachment,  as  such  lands  are  expressly 
excepted  from  liability  in  such  cases.  As  to  the  remain- 
der of  the  debts  the  land  is  subject,  although  no  more  can 
be  held  in  any  case  than  is  sufficient  to  satisfy  the  judg- 
ment. The  liability  of  a  stockholder  for  debts  contracted 
by  the  corporation,  while  it  was  in  default  of  publication 
of  the  annual  notice  required  by  law,  as  to  the  amount  of 
its  debts,  is  purely  statutory,  and  cannot  and  should  not 
be  extended  beyond  the  strict  letter  of  the  statute,  aa 
primarily  a  stockholder  is  only  liable  for  the  amount 
remaining  unpaid  upon  his  stock. 

Objection  is  made  that  the  attachment  is  in  the  firm 
name  of  Smith  &  Crittenden,  and  that  firm  not  being 
formed  to  do  business  in  this  state  it  is  claimed  that  the 
attachment  is  void. 

At  common  law  a  suit  in  the  firm  name  by  a  company 
not  incorporated,  could  not  be  maintained  without  dis- 
closing the  names  of  the  individual  partners,  because  it 
lacked  the  certainty  deemed  to  be  necessary  in  judicial 
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proceedings.  And  under  the  code  it  should  be  alleged 
that  the  conipany  was  formed  for  the  purpose  of  doing 
business  in  this  state.  But  the  objection  of  the  plaintiff 
under  the  statute  is,  that  Smith  &  Crittenden  could  not 
sue  by  that  name,  by  reason  of  either  some  personal  dis- 
ability, or  because  they  have  no  title  to  the  character  in 
which  they  sue.  In  this  case  the  particular  objection  is 
that  the  action  was  not  brought  in  the  individual  names 
of  the  partners,  but  in  their  firm  or  business  name.  This 
is  an  objection  that  can  be  waived,  and  will  be,  unless  ob- 
jection upon  that  ground  is  made  at  the  proper  time. 
And  after  judgment  it  is  too  late  to  make  such  objection 
available.  There  is  no  error  in  the  record,  and  the  judg-  ' 
ment  of  the  court  below  is  aflSrmed. 

Judgment  Affirmed. 


12    631 
88    903 


James  H.  Harris,  plaintiff  in  error,  v.  John  Eoberts,. 
defendant  in  error. 

1.  Conveyance  of  lots  for  location  of  raUroad  depot.  H.  and  R. 
being  the  owners  in  severalty  of  a  large  number  of  lots  in  S., 
which  would  be  greatly  enhanced  in  value  by  the  location  of  a 
depot  near  said  lots,  entered  into  a  verbal  agreement  that  in  case 
of-the  location  of  a  depot  upon  the  lots  of  either,  and  in  case  the 
railroad  company  demanded  a  gratuitous  conveyance  of  the  same, 
the  other  would  convey  to  the  party  so  conveying  one-half  as 
many  lots  as  had  been  conveyed  to  the  railroad  company.  Held, 
That  H.,  having  conveyed  the  necessary  lots  for  depot  grounds 
in  pursuance  of  the  contract,  could  maintain  an  action  against 
R.  for  the  value  of  one-half  of  the  lots  conveyed. 

2.    :    CONTRACT.    The  mere  fact,  that  depot  grounds  were* 

donated,  will  not  render  a  contract  for  the  location  of  the  depot 
void. 

3.  Petition  held  to  state  a  cause  of  action. 


Error  to  the  district  court  for  Seward  county, 
below  before  Post,  J, 


Tried 


12    63l| 
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McKilUp  tO  Page,  and  0.  P.  Mason,  for  plaintiff  in  er- 
ror. 

Norval  BrotherSy  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  to  recover  from  the  defendant  the 
value  of  eighteen  lots  conveyed  by^  the  plaintiff  to  the 
Lincoln  and  Northwestern  Railway  for  depot  grounds  in 
Seward.  A  demurrer  to  the  petition  was  sustained  in  the 
court  below  and  the  action  dismissed.  The  following  is  a 
copy  of  the  petition : 

*'  Said  plaintiff,  James  H.  Harris,  complains  of  John 
Eoberts,  defendant,  and  alleges  that  on  the  10th  day  of 
July,  1879,  the  Lincoln  and  Northwestern  Railway  com- 
pany, a  coi-poration  doing  business  under  the  laws  of  the 
state  of  Nebraska,  was  constructing  a  line  of  railway  from 
Lincoln  in  said  state  to  Columbus  in  said  state,  by  the  , 
way  of  Sewaxd  in  said  county,  and  proposed  to,  and  wag 
under  obligations  to  erect  and  maintain  a  freight  and 
passenger  depot  at  said  city  of  Seward.  Plaintiff  further 
alleges  that  said  plaintiff  and  said  defendant  were  at  tliat 
time  each  the  owner  of  a  large  number  of  city  lots  in  the 
western  'part  of  said  city,  which  would  be  enhanced  in 
value  by  the  location  of  said  depot  in  the  western  part  of 
said  city.  That  on  said  10th  day  of  July,  1879,  said  plain- 
tiff and  said  defendant  entered  into  a  verbal  agreement 
to  this  effect.  That  if  said  company  located  and  estab- 
lished its  depot  in  the  western  part  of  said  city  and 
required  and  requested  the  gratuitous  conveyance  to  it  of 
any  lots  owned  by  either  said  plaintiff  or  defendant,  to 
be  used  for  depot  purposes,  and  said  plaintiff  would  gra- 
tuitously convey  to  said  company  the  lots  owned  by  him, 
and  required  by  it  for  such  purposes,  said  defendant  would 
also  gratuitously  convey  to  said  company  the  lots  owned 
Ly  him  and  required  for  such  purposes,  and  that  if  the 
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number  of  lots  so  conveyed  by  said  plaintiff  to  said  com- 
pany exceeded  in  number  the  lots  so  conveyed  by  said 
defendant,  then  and  in  that  case  said  defendant  promised, 
and  agreed  to  and  with  said  plaintiff,  that  he  would  im- 
mediately thereafter  convey  in  fee  simple  to  said  plaintiff 
such  number  of  lots  situate  in  the  immediate  vicinity  of 
the  lots  so  conveyed  by  said  plaintiff  as  would,  taking 
into  account  the  number  of  lots  which  might  be  conveyed 
to  said  company  by  said  defendant,  equal  in  number  one- 
half  of  the  lots  so  conveyed  to  said  company  by  both 
said  plaintiff  and  said  defendant.  That  shortly  there- 
after said  company  located  and  established  its  depot  in 
the  western  part  of  said  city,  and  required  and  requested 
of  said  plaintiff  the  conveyance  to  it  of  86  lots  owned  by 
him,  to  be  used  by  it  for  depot  purposes,  whereupon  and 
in  consequence  and  in  consideration  of  said  agreement  of 
July  10th,  1879,  between  said  plaintiff  and  said  defend- 
ant, said  plaintiff,  on  the  25th  day  of  July,  1879,  gratuit- 
ously conveyed  said  36  lots  to  said  company,  to-wit :  The 
whole  of  block  61,  59  and  64,  in  Harris,  Mofi&tt  &  Roberts 
addition  to  the  city  of  Seward,  and  that  no  lots  were  con- 
veyed to  said  company  by  said  ciefendant  or  requested  by 
it  of  him.  That  said  company  has  since  erected  and  now 
maintains  a  freight  and  passenger  depot  in  the  western 
part  of  said  city  of  Seward,  and  upon  the  lots  so  conveyed 
to  it  by  said  plaintiff.  That  said  lots  were  at  the  time  of 
such  conveyance  and  now  are  of  the  value  of  $50.00  each, 
and  that  lots  in  the  immediate  vicinity  thereof  then 
were  and  now  are  of  the  value  of  $50.00  each.  That  de- 
fendant is  the  owner  of  at  least  18  lots  in  the  immediate 
vicinity  of  said  lots  and  said  depot.  That  defendant, 
though  often  requested,  neglects  and  refuses  to  convey  to 
said  plaintiff  said  18  lots,  to  which  he  is  entitled  by  virtue 
of  the  aforesaid  agreement,  or  to  pay  to  said  plaintiff  in 
consideration  of  the  premises  the  sum  of  $900.00,  or  any 
sum  whatever,  and  has  not  done  so.    Wherefore  said 
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plaintiff  asks  judgment  against  said  defendant  for  the 
sum  of  $900.00  and  costs. 

The  contract  set  out  in  the  petition  amounts  to  this : 
The  plaintiff  and  defendant  being  the  owners  of  a  large 
number  of  lots  in  severalty  in  West  Seward,  which  would 
be  materially  enhanced  in  value  by  the  location  of  a 
depot  near  them,  agreed  to  convey  the  necessary  lots  for 
that  purpose  gratuitously  if  so  required.  In  pursuance 
of  that  agreement  the  plaintiff  conveyed  to  the  railroad 
company  thirty-six  lots,  thus  materially  enhancing  the 
value  of  the  defendant's  lots,  but  he  now  insists  that  the 
contract  was  void,  and  refuses  to  perform  the  same.  He, 
by  his  demurrer,  admits  making  the  contract,  and  that 
he  retains  the  special  value  added  to  his  lots  from  the 
location  of  the  dejwt  and  the  transfer  of  the  plaintiff's 
property  to  secure  the  same,  but  pleads  the  statute  of 
frauds  as  a  protection.  This  defense  would  be  available 
in  an  action  for  specific  performance  of  the  contract,  but 
not  for  the  price  of  property  conveyed  to  a  third  person  at 
the  request  of  a  promissor.  Suppose  the  contract  had 
been  to  convey  to  the  defendant,  could  he  after  receiving 
a  conveyance  defeat  the  recovery  of  the  consideration  by 
pleading  the  statute  ?  Where  a  verbal  contract  is  made 
for  the  conveyance  of  land  and  the  land  is  conveyed  ac- 
cordingly, the  statute  is  no  defense  to  recover  an  action 
to  recover  the  price.  Bracket  v,  Evans,  1  Gushing,  79. 
Preble  v,  BaMwin,  6  Id.,  649.  Linscott  v.  Mclntirc,  15 
Me.,  201.  Thayer  V.  Viles,  23  Vt.,  494.  Morgan  i\  Bityen- 
berger,  8  Gill,  860.  Thomas  r.  Dickson,  14  Barb.,  90. 
Gillespie  v.  Bartle,  15  Ala.,  276.  8  Parsons  on  Contr.,  85. 
And  it  seems  to  make  no  difference  whether  the  land  is 
conveyed  to  the  person  making  the  promise,  or  at  his  re- 
quest to  Bome  one  else. 

But  it  is  said  that  the  contract  is  against  public  policy 
and  void  because  it  tends  to  make  the  officers  of  the 
railroad  company  disregard  the  rights  of  the  public  and 
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of  the  company.  Whatever  the  facts  may  be,  there  is 
nothing  stated  in  the  petition  from  which  it  may  be  in- 
ferred that  the  rights  of  either  the  public  or  the  railroad 
company  have  been  disregarded.  For  aught  that  appears 
the  depot  is  so  situated  as  best  to  accommodate  the  pub- 
lic, and  the  mere  fact  that  the  lots  were  donated  is  not 
sufficient  of  itself  to  taint  the  transaction  as  being 
against  public  policy. 

In  the  case  of  St.  J.  d  D.  C.  R.  R.  Co.  v.  Ryan,  11 
Kansas,  602,  the  company  had  received  a  conveyance 
"  upon  the  express  conditions  following :  Said  railroad 
shall,  immediately  on  the  completion  of  their  railroad 
through  said  lands  establish  a  depot  for  freight  and  pas- 
sengers on  said  lands  and  shall  keep  and  maintain  the 
same  for  all  time ;  and  shall  not  at  any  time  have  or  use 
any  other  depot  within  three  miles  of  said  depot/*  The 
court  say  (page  608) :  "  Is  a  contract  not  to  build  or  use 
a  depot  within  certain  limits  a  valid  and  binding  con- 
tract ?  Railroad  companies  are  private  corporations ;  yet 
they  are  declared  to  be  qicasi^ubliG  agencies,  and  their  roads 
to  subserve  to  a  certain  extent  public  purposes,  so  much  so 
that  the  public  may  be  taxed  to  aid  in  their  construction. 
Leavenworth  Co.  v.  Miller,  7  Kas.,  479.  It  would  seem  to 
follow  that  the  public  has  a  right  to  say  that  they  shall 
not  be  permitted,  though  private  corporations,  to  make 
any  contract  which  would  prevent  them  from  accommodat- 
ing the  public  in  the  iftatter  of  transportation  and  trav- 
el." In  that  case  it  will  be  observed  that  the  contract 
was  not  to  build  a  depot  within  certain  limits. 

In  FtUler  v.  Dame,  18  Pick.,  472,  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  court,  says :  **  It  is  obnox- 
ious that  if  one  large  landholder  may  make  a  valid  con- 
ditional promise  to  pay  a  large  sum  of  money  to  a  stock- 
holder, or  influential  citizen,  on  condition  that  a  work  of 
great  public  improvement  may  be  so  fixed  as  to  enhance 
the  value  of  his  estate,  all  other  great  landholders  may 
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make  like  promises,  or  similar  conditions,  and  great  pub- 
lic works  which  should  be  conducted  with  a  view  to  the 
public  interest  and  to  the  just  rights  of  those  who  make 
advances  for  the  public  benefit,  would  be  in  danger  of 
being  overlooked  and  sacrificed  in  a  necessary  conflict 
of  separate  local  and  private  interests."  And  a  note 
given  to  a  stockholder  in  the  nature  of  a  bribe  was  de- 
clared void.  We  fully  approve  of  that  decision,  and  if  it 
should  appear  that  the  lots  in  question  were  conveyed'for 
the  purpose  of  bribing  the  railroad  company  there  can 
be  no  recovery  in  the  action.  But  this  purpose  will  not 
be  presumed,  and  if  such  was  the  object  of  the  convey- 
ance the  facts  can  be  set  up  in  the  answer.  It  is  said 
that  the  petition  is  defective  by  reason  of  the  failure  to 
allege  that  the  railroad  company  required  the  conveyance 
to  be  made  gratuitously.  The  allegations  of  the  petition 
are  in  substance  that  the  company  required  the  plaintiff 
to  convey  the  lots  described,  and  that  thereupon,  in  pur- 
suance of  the  contract,  he  conveyed  the  same  gratuitous- 
ly. The  statement  is  not  as  definite  as  could  be  desired, 
but  under  the  liberal  rules  of  construction  established  by 
the  code  it  may  be  inferred  that  he  was  required  to  con- 
vey the  lots  gratuitously.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  Remanded. 

Lake,  Ch.  J,  dissenting. 

I  fully  concur  in  the  foregoing  opinion  as  to  the  first 
and  main  proposition  discussed  therein,  but  dissent  from 
the  last.  I  do  not  think  the  petition  states  a  cause  of  ac- 
tion for  want  of  an  averment  that  the  railroad  company 
required  a  "  gratuitous"  conveyance  of  the  lots  by  the 
plaintiflf.  This  fact  is  not  properly  inferable  from  any- 
thing that  is  alleged. 
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Gilbert  L.  Laws,  plaintiff  in  error,  v.  Harlan  CouNTtr 
AND  John  S.  David,  defendants  in  error. 

Counties :  kxamination  op  treasurer's  accounts.  County 
commissioner  liave  authority  under  section  160  of  the  reve- 
nue law  of  1879  to  employ  a  competent  person  at  a  reasonable 
compensation  to  examine  the  accounts  of  the  county  treasurer 
when  in  their  opinion  it  is  necessary  to  do  so.  And  where 
such  appointment  has  been  made,  and  the  services  reutlered,  ne- 
cessity for  the  appointment  will  be  presumed. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

Laird  d-  Smithy  and  P.  J.  Dempster,  forplaintifF  in  error. 

J.  M.  Iliatty  for  defendant  in  error. 

Maxwell,  J. 

In  September,  1880,  the  board  of  county  commission- 
ers of  Harlan  county  employed  the  plaintiflF  as  an  expert 
to  examine  the  accounts  of  the  treasurer  of  said  county. 
The  compensation  to  be  paid  the  plaintiff  for  said  servi- 
ces was  fixed  at  $3.00  per  day  for  the  time  actually  em- 
ployed. The  plaintiff  performed  the  services  agreed 
upon,  and  made  a  report  of  the  condition  of  the  treasur- 
er's accounts  to  the  county  commissioners  of  said  county, 
and  presented  a  claim  for  80  days  services  at  $3.00  per 
day.  This  claim,  amounting  to  $240.00,  the  commission- 
ers allowed,  whereupon,  one  John  F.  David,  a  tax  payer 
of  said  county,  appealed  to  the  district  court.  A  demur- 
rer to  the  plaintiff's  petition  was  sustained  in  the  district 
court  and  the  action  dismissed.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error.  The  question 
to  be  determined  is  the  authority  of  the  commissioners 
to  employ  an  expert  for  the  purpose  stated. 

Sec.  155  of  the  revenue  law  of  1879  provides  that :  "On 
or  before  the  first  day  in  October,  annually,  and  at  such 
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other  times  as  the  county  board  may  direct,  the  county 
treasurer  shall  make  out  and  file  with  the  county  clerk  a 
statement  in  writing,  setting  forth  in  detail  the  name  of 
each  person  charged  with  personal  property  tax  which 
he  and  other  collectors  have  been  unable  to  collect,  by 
reason  of  the  removal  or  insolvency  of  the  person  charged 
with  such  tax,  the  value  of  the  property  and  the  amount 
of  tax,  the  cause  of  inability  to  collect  such  tax,  in  each 
separate  case,  in  a  column  provided  in  the  list  for  that 
purpQse,  Said  treasurer  shall,  at  the  same  time,  make 
out  and  file  with  the  county  clerk  a  similar  detailed  list 
of  errors  in  assessment  of  real  estate,  and  errors  in  foot- 
ing of  tax  books,  giving  in  each  case  a  description  of  the 
property,  the  valuation  and  amount  of  the  several  taxes 
and  special  assessments,  and  cause  of  error.  The  truth 
of  the  statement  contained  in  such  lists  shall  be  verified 
by  affidavit  of  the  county  treasurer." 

Sec.  156  provides  that :  "  If  any  lands  or  lots  shall  be 
delinquent  for  taxes  or  special  assessments,  the  treasurer 
shall  be  entitled  to  a  credit  in  his  final  settlement  for  the 
amount  of  the  several  taxes  and  special  assessments 
thereon,  the  county  to  allow  the  amount  of  printers*  fees 
thereon,  and  be  entitled  to  said  fees  so  allowed  when  col- 
lected :  Provided,  that  the  county  treasurer  shall  not  be 
entitled  to  credit  for  delinquent  personal  property  until 
he  has  filed  with  the  clerk  an  affidavit  that  he  has  been 
unable  to  collect  the  tax  due  by  reason  of  a  want  of  per- 
sonal property  of  the  owner  thereof,  and  that  to  the  best 
of  his  knowledge  and  belief  no  personal  proi)erty  of  any 
such  owner  is  in  the  county.  If  the  county  board  be  in 
session  on  the  first  of  October,  it  shall  settle  with  and  al- 
low the  county  treasurer  credit  for  such  allowance  as  he 
may  be  legally  entitled  to." 

Sec.  158  provides  that :  "  If  there  be  no  session  of  the 
county  board  held  at  the  proper  time  for  settling  and  ad- 
justing tl^e  accounts  of  the  county  treasurer,  it  shall  be 
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tjie  duty  of  the  treasurer  to  file  the  lists  with  the  county 
derk^  who  shall  examine  said  lists  and  correct  the  same, 
if  necessary,  in  like  manner  as  said  board  is  required  to 
do.  Said  county  clerk  shall  make  an  accurate  computa- 
tion of  the  value  of  the  property,  and  the  amount  of  the 
delinquent  tax  and  special  assessments  returned,  for 
which  the  collector  is  entitled  to  credit." 

Sec.  160  provides  that :  "  The  auditor  and  other  proper 
authorities  or  persons  shall,  in  their  final  settlements 
with  the  treasurer,  allow  him  credit  for  the  amount  so 
certified :  Provided,  That  if  the  auditor  or  other  proper 
authorities  or  persons  shall  have  reason  to  believe  that 
the  amount  stated  in  said  certificate  is  not  correct,  or 
that  the  allowance  was  illegally  made,  he  or  they  shall 
return  the  same  for  correction ;  and  when  the  same  shall 
appear  to  be  necessary,  in  the  opinion  of  the  auditor  or 
such  other  proper  authorities  or  persons,  he  or  they  shall 
designate  and  appoint  some  competent  person  to  exam- 
ine the  treasurer's  books  and  settlement,  and  the  person 
so  designated  and  appointed  shall  have  access  to  the 
treasurer's  books  and  papers,  appertaining  to  such  treas- 
urer's office  or  settlement,  for  th;  purpose  of  making 
such  examination." 

The  authority  of  the  commissioners  to  employ  an  ex- 
pert to  examine  th^  accounts  of  the  county  treasurer  is 
here  expressly  given.  But  it  is  said  that  if  the  power  is 
conceded  still  there  is  no  allegation  in  the  petition  that 
in  the  opinion  of  the  commissioners  it  was  necessary  to 
employ  an  expert  to  examine  the  treasurer's  account. 
The  principle  is  well  settled  that  the  officers  of  a  munici- 
pal or  qtiosi  corporation  cannot  bind  the  corporation  by 
any  contract  which  is  beyond  the  scope  of  its  powers. 
The  reason  is,  the  inhabitants  are  the  incorporators  and 
the  officers  mere  agents,  whose  duties  are  prescribed  by 
statute,  and  whose  acts  to  be  valid  must  be  within  the 
scope  of  their  authority.    But  where  the  power  is  ex- 
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pressly  conferred  and  has  been  exercised,  as  in  this  case, 
it  is  certainly  sufficient,  prlnia  facie  at  least,  to  show  that, 
in  the  opinion  of  such  officers,  it  was  necessary  to  employ 
an  expert  to  examine  the  treasurer's  books,  by  the  em- 
ployment of  such  expert, — in  other  words  the  fact  that 
they  employed  an  expert  for  that  purpose,  shows  that  in 
their  opinion  it  was  necessary  to  appoint  a  competent 
person  to  examine  the  treasurer's  books. 

In  the  case  at  bar  the  commissioners  had  authority  ta 
employ  the  relator  and  pay  him  a  reasonable  compensa- 
tion therefor ;  the  services  have  been  performed  and  ac- 
cepted by  the  commissioners,  and  the  plaintiff  is  entitled 
to  be  paid  for  the  game.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded.  • 

Cobb,  J.,  concurs. 

Bevebsed  and  Bemakded. 
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Abatement. 

1.  On   grouiul    that   grand  jurors    were   not   properly 
drawn;  must  state  facts 61,  200 

2.  Plea  liberally  construed ^ 2(55 

Account  Book. 

1.  Use  of  as  evidence 42 

2.  Bank  book  of  bills  receivable  or  collection  register 

is  not 48 

Acknowledgrment. 

1.      Deed  in  foreign  state 117 

Action. 

1.  Recoveiy  of  penalty  b3''  civil  action 538 

2.  Objection  to  want  of  legal  capacity  to  bring 318,  628 

3.  Joinder  of  cause  of  action  for  recover^'-  of  i)Ossession 
with  one  for  rents  and  protits 543 

4.  Recovery  of  money  paid  on  contract 508 

5.  On  undertaking  in  attachment;  damages 215 

6.  Recovery  for  money  paid  for  void  county  warrants 28 

Acts.    See  Statutes. 

Adminiatration  of  estates. 

1.  Petition  for  xllstribution  should  show  that  domicile  of 
deceased  w^as  in  this  state 267 

2.  Sec.  289,  G.  S.,  333,    which  authorized  district  court  to 
make  distribution  not  unconstitutional 280 

3.  Pui-chase  by  widow  of  outstanding  notes  and  mort- 
gage  304 

41 
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Affidavit  to  |»r'ive  publication  of  notice &40 

Alimony. 

1.  Dot'ii'i-  making  it  alien  reverseil 210 

2.  rr:n»ti'0  in  siii)rcnie  conrt 75 

Answer. 

f.       Truo  h'st  of  Kuflicienoy  lo  withstand  denmn-cr 594 

Appeal. 

I.  Uxu^s  not  lie  from  order  allowing  account  against 
rouiiiy,  ift'laiinant  aci'-ept  amount  allowed 57 

•J.       Iji^s  ironi  detToo  of  district  court  granting  divorce 72 

:'..  ('asf'.s  trio«l  on  issues  i)resented  in  court  from  which 
ap|h>:U  is  taken 136,  J89 

«.  l''f>ui  award  of  damages  for  right  of  way,  appellate 
«-ourt  should  render  judgment  on  verdict 225 

*».  Ihiinai^es  recoverable  in  action  of  replevin  may  be  for 
iiPTcastHl  value  of  i)roperty  since  action  was  com- 
inen('<Ml  ]>efore  court  from  which  appeal  is  taken 389 

'».  Where  a  party  entitled  to  an  appeal  uses  diligence  in 
cncU^avoring  to  perfect  the  same,  the  law  will  not  per- 
mit hiiti  to  be  deprived  of  it  through  the  neglect  of  the 
oflii-ci-  wliose  duty  it  was  to  prepare  the  transcript 480 

7.  Wlieii^  an  appeal  has  been  dismissed  in  the  district 
court,  Mild  it  is  desired  to  have  the  same  reinstated,  tlie 
]>ropcr  practice  is  by  motion  in  the  same  case,  and  not 
by  an  original  action 480 

S.  Kvidence  i)reserved  same  as  in  error  cases 577,  609 

9.  Kaibnc  ol'aiipellant  to  appear ;  Judgment  affirmed 577 

10.  l>oc.s  not  ]\v  after  party  talcing  stay 578 

J  I.  Mes  (roni  Judgment  making  it:^ unction  perpetual 624 

12.  Defendant  in  default  in  Justice  court  cannot  appeal 
initil  after  appearance  and  motion  to  set  same  aside,  etc., 
and  if  be  appear  but  absent  himself  on  the  day  of  trial, 
lie  is  not  entitled  to  have  judgment  against  him  set 
{Wide 52,  428 

V\.  In  an  action  to  recover  a  money  judgment  the  plain- 
tifl'albvxod  in  liis  petition  that  the  debt  was  fraudulent- 
ly coniiacted  ;  that  the  defendant  was  insolvent,  and  in 
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mddition  to  the  prayer  for  the  amount  due,  sought  to 
subject  certain  securities  to  the  payment  of  his  (daim 
and  also  prayed  for  an  injunction.  Held,  That  so  far 
as  the  action  was  one  in  equity,  an  appeal  to  the 
supreme  court  would  lie 622 

Appropriation— specific,  what  is 407 

Assault  and  Battery. 

1.      Jurisdiction  of  county  court 478 

Assessment.    See  Drains.    Taxes. 

Assignment  of  errors.    See  Practick  in  supreme  court. 

Assirnments  for  creditors. 

1.  Attachment  by  creditoi-s  of  assignor  of  goods  in  iiands 
of  assignee.  Replevin  by  assignee.  Creditors  Jiisti- 
tied  on  ground  tliat  assignment  was  fraudulent.  As- 
signment held  good 19,  167 

2.  After  the  sate  of  goods  fairly  made  by  an  assignee,  he 
may,  if  lie  sees  fit,  repurchaiie  them  for  his  own  private 
use  and  benefit 19 

3.  A  debtor,  oxen  when  in  failing  circumstances,  has  the 
right  to  pay  the  bonajide  demandof  oneof  his  creditors 

to  the  exclusion  of  others 19 

4.  Assignment  in  foreign  state,  including  lands  here. 
Hel<(y  that  a  resident  of  that  state  claiming  the  benefit 
of  the  assignment  could  not  maintain  an  attachment 
levied  after  the  assignment  of  the  lands  in  this  state 117 

5.  Should  be  recorded  in  **  miscellaneous  record" 169 

6.  Intention  of  assignors  to  defraud,  will  not  of  itself 
render  an  assignment,  otherwise  fair,  void 169 

7.  Assignee  is  trustee  for  oreditoi-s.   His  duties  ns  such...  170 

Attachment. 

1.  In  an  action  upon  nu  undertaking  for  an  attachment, 
the  reasonable  value  of  an  attorney's  services,  who  pro- 
cured the  dissolution  of  the  attachment,  is  a  proper 
item  of  damage 215 

2.  Where  the  real  estate  of  a  debtor  is  levied  upon,  and 
an  affidavit  is  filed  stating  that  he  is  a  non-resident,  and 
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service  of  Buuimojm  cannot  be  iiiaiie  Uf>ou  liim  in  tbe 
state,  uoKiimmond  need  be  issumi 345- 

3.  Wbere  an  attachment  is  levied  upon  the  real  estate  of 
a  non-resident,  and  service  of  snniuions  is  not  made  upon 
him,  the  court  possesses  no  power  to  render  judgment 
against  him  and  order  a  Bale  of  his  property  to  siitiafy 
the  same,  unless  publication  has  been  made  as  reriuired 
by  law,  and  tjie  notice  should  contain  a  description  of 
the  property  attached 345 

4.  Release  of  exempt  property 425 

5.  Interest  of  mortgagor  of  chattels 587 

6.  Liability  of  attorney  directing  proceedings 587 

7.  Admissibility  in  evidence  of  undertaking  to  return 
property  in  suit  by  claimant 156 

8.  Fraudulently  contracting  debt ;  evidence 610 

9.  Object  of  writ 323 

10.  By  non-resident  partnership  in  lirm  name  is  not  void. 
The  want  of  legal  capacity  to  sue  must  be  objected  toon 
that  ground  or  it  will  be  waived 628 

Attorneys. 

1.  Contract  between,  and  county  commissioners,  field 
void 245 

2.  Liability  in  directing  illegal  seizure  of  property  on  at- 
tachment   587 

3.  Order  for  payment  of  money  to,  by  receiver 566 

Auditor  of  public  accounts. 

1.  Fees  for  insurance  belong  to  state 171 

2.  Drawing  warrants  ;  specific  appropriation 407 

Bill  of  Exceptions. 

1.  May  bo  signed  by  referee 161 

2.  Sec.  311  code  not  applicable  to  bill  signed  by  referee...  161 

3.  Duty  of  adverse  party  relative  to 205,  230 

4.  Judge  should  not  erase  his  name  after  bill  is  filed 207 

5.  Where  the  exception  is  for  the  admission  of  illegal  evi- 
dence on  the  trial,  it  is  not  necessarv  that  bill  contain 
more  of  the  testimony  than  is  necessary  to  explain 
the  exception  taken 225 
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6.  On  part  ol* state,  leave  to  lllo  must  be  first  obtained 356 

7.  In  equity  cases 577,  009 

8.  Sliould  be  submitted  to  adverse  part}' 009 

Bills  and  Notes.    See  Nkciotiablk  Tnstritmf!xts. 

Bona  flde  purchaser.     See  Fraud.     Nkgotiabi^e  instru- 
ments.    Sale. 

Bonds.    See  Counties,  8,  4. 

Bonds-^facial. 

1.  Bond  given  to  "  the  people  of  the  state  of  Nebraslta,'* 
statute  requiring  it  to  run  to  the  "county."  Held,  a 
mere  irregularity,  of  which  x^rincipal  and  sureties  could 
take  no  advantage 95 

2.  In  an  action  against  a  sheriff  and  his  sureties  upon  liis 
ofiicial  bond  for  an  injury  occasioned  by  negligently 
making  an  unauthorized  arrest,  the  issues  are  to  be 
determined  by  the  preponderance  of  evidence,  as  in 
other  civil  cases 90 

:5.  Where  in  sucli  anatrtion  the  acts  complained  of  were 
admitted,  and  souglit  to  bo  justified  as  liaving  been 
necessary  in  the  proper  discharge  of  official  duly,  and 
the  material  inquiry  being  as  to  tlie  alleged  negligence, 
this  i.s  a  question  peculiarly  for  the  jury,  and  if  there  be 
(jvidence  to  support  their  finding  it  will  not  be  dis- 
turbed  : 90 

4.  liiable  of  officer  and  sureties  for  unlawful  levy 193,  580 

5.  Amount  of  penally  not  material  to  validity  of  bond...  193 

Bridges.     See  Roads.    Taxes,  13. 

1.  JJuilt  wholly  within  county,  are  not  works  of  internal 
improvement 185 

B.  Sl  M.  R.  B.  Co. 

1.      Grant  to 285 

Cattle.    See  KviDKNOE,  8,  0.    Trespass. 

Charge  of  court.     See  IxsTRrcTioxs. 

Chattel  Mortgage.    See  Lien,  1.     Mohtgaqe. 

•Clerk— County. 

1.      Must  report  fees  received  as  clerk  district  court 2.52 
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Coznmon  Law. 

1.      Application  of  principles 4 

Compiled  Statutes  of  1881 234 

Consideration. 

1.  Void  county  warrants ;  recovery  of  money  paid 28 

2.  Recovery  after  failure  to  perform 508 

3.  Pre-existent  debt  already  due,  is  good  consideration 

for  chattel  mortgage 5Sf> 

Constable. 

1.  Liability  for  unlawftil  levy 193 

2.  Penalty  in  bond 19S 

Constitutional  Law.-   See  Taxks,  9. 

1.  Act  declaring  a  void  city  ordinance  "legal*'  is  un- 
constitutional     95- 

2.  Right  to  be  heard  in  suprenic  court 72 

3.  County  and  probate  courts 100 

4.  Drains  and  levees 166 

5.  Fees  of  auditor  of  ])ul)lic  acroiuUs 17.> 

6.  Taxing  stoclc  of  corporations 201 

7.  Fees  of  county  officers 254 

8.  Distribution  of  est^ites  of  doceased  persons 281 

9.  Refunding  taxes  on  school  lands 356 

10.  Crimes;   unorganized  territory ;  solectinjf  jurors  ..379,  :i86 

11.  Title  "counties  and  county  olttcors"  field  goo<l 386 

12.  An  act,  complete  in  itself,  nuiy  so  operate  on  prior 
laws  as  to  materially  change  or  modliy  them,  without 
being  repugnant  to  the  constitution :i86 

13.  Drawing  warrants  on  state  treasury 407 

14.  "Twice  in  jeopardy  " 540 

15.  "  Due  process  of  law" 348 

Contempt. 

1.      Garnishment  proceedings  as  a  defense... 616 
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Contract. 


1.  One  T.  raised  a  crop  of  wheat  on  shares  on  Ihe  land  of 
P.,  the  contract  beina:  that  P.  was  to  have  ono-half  of 
the  wheat  and  pay  one-half  of  the  threshins^.  T.  pro- 
cured the  threshing  to  he  done,  paitl  one-half  of  tlio 
same  and  gave  his  note  for  the  remainder,  which  wns 
paid  before  the  trial.  Before  the  note  Wiis  j)aid  T. 
brought  suit  against  P.  for  one-half  of  the  thieshin^r. 
Jfeldf  That  as  T.  was  liable  for  the  threshinjz;  ho  vouUl 
maintain  the  action I'W 

2.  Between  attorneys  and  county  commissioners,  hei<f 
void Ii45 

3.  The  question  for  the  jury  turned  upon  the  priority  in 
l^oiut  of  time  of  the  two  independent  contnu-ts  for  the 
purchase  of  a  field  of  standing  corn.  PlaiiitifTs  testi- 
mony proved  a  purchase  "between  the  ISth  and  2.'»th  of 
September.'*  Defendant's  testimony  proved  m  ]>urchaso 
on  the  IDth  of  the  same  month.  Jlcldy  that  the  plaintiff 
failed  to  establish  his  case 382 

4.  On  case  stfited,  hcld^  that  defendant  was  not  guilty  of 
such  negligence  as  would  enable  plaintiff  to  rcrovur  on 
contract  set  up 440 

5.  B.  having  a  pre-emption  claim  upon  the  puhli*-  lands, 
made  an  arrangement  with  R.  to  enter  the  *^:«nio  with 
soldier's  additional  eighties  and  convoy  to  lii.ii,  R.  be- 
ing paid  $:iOO.OO.  Held^  That  upon  a  fiiiluro  to  «onvcv, 
B.  could  maintain  an  action  against  R.  to  n  rover  the 
consideration 508 

6.  Where  acts  are  merely  prohibited  l)y  statute,  and  the 
parties  are  not  in  pari  delicto^  the  party  upon  whom  n<» 
penalty  is  imposed  may  upon  non-porfornuiiiro  niaui- 
tain  an  action  against  his  co-contractor,  to  n^covcr  the 
amount  advanced  on  the  contract 508 

7.  Proving  contract  by  letters 546 

8.  By  officers  of  corporation ;  fraud  ;  rescission  ;  trusts  ; 
special  facts 567 

9.  Maintenance  and  support;  necessaries  of  life 595 

10.      Donation  of  lots  to  railroad 631 

Oonverslon. 

1.  Mortgaged  property;  special  facts 48 

2.  Puri'hascr  without  notice  not  liable  for 48 
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3.  Rule  of  daraiiges;  evidence 586 

4.  Property  during^  replevin  suit 389 

Ck>nveyance. 

1.  Agreement  to  convey  by  boundaries';  mistake  in  dea- 
<*ription  will  Ik)  reformed 496 

Coroner.    See  Practice,  7. 

Corporation. 

J .  Purchase  by  individual  member  for  l)enefit  of  corpor- 
ation ;  Ruit  to  enforce  contract 4.'i8,  5ff7 

2.  Contract  by  officers;  fraud ;  rescission ;  special  facts...  567 

3.  Liability  of  stockholders 630 

4.  Municipal,  cannot  bo  garnlsliod 618 

Costs. 

].  Wlieu  an  action  is  brouglit  Ijv  partners  in  their  firm 
iijimo,  Vaq  statute  ro(iuircs  them  to  give  security  for 
costs.  Kcpularly  this  socurity  should  be  given  before  the 
delivery  of  the  summons  for  service,  but  tlie  failure  to 
do  so  is  not  fatal  to  tlio  ac^tion,  and  it  may  be  done  after- 
v.rirds  on  o' section  In'  tlio  defendant  for  the  want  of  it..    39 

:i.  riaintiffand  defendant  primarily  liable  for  all  which 
l»o  makes,  and  their  payment  or  security  may  be  re- 
«;;iirod  in  advance.  Xor  docs  tlio  fact  that  his  adver- 
s  iry  may  ultimately  bo  compelled  to  pay  them  by  the 
judgment  of  Mie  court,  relieve  him  from  such  liability 
to  the  officer  entitled  thereto 242 

Counter-claim. 

1 .  An  answer  setting  np  a  counter-claim  must  state  fact.s, 
not  mere  conclusions  of  law 1.33 

H.  Is  an  indcj)cndent  cau.se  of  action,  in  which  the  defend- 
ant boc-omos  an  actor  in  respect  to  his  claim 2:^1 

:;.  ( )n  account  of  usury,  <»annot  be  retained  and  trie<l after 
dismissal  of  action  without  prejudice 5<)4 

Counti€*.s. 

1.      Sc»'.  2.'>,  C"h.  IS,  Com  p.  Statutes  requires  the  annual 


I 
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levy  of  taxes  for  county  purposes  to  be  made  upon  an 
estimate  prepared  by  the  Iward  of  county  commission- 
ers. Such  estimate  maj-,  if  necessary,  include  out- 
standing warrants  of  preceding  years ;  but  where  it  does 
not,  the  fund  arising  from  the  levy  of  that  year  cannot 
be  legally  used  to  pay  the  warrants  of  preceding  years, 
at  least  until  all  of  the  expenditures  contemplated  by 
the  yearly  estimate  have  been  met 81 

*2.  Where  an  account  is  filed  with  the  board  of  county 
commissioners  and  allowed  in  part,  and  a  warrant, 
drawn  for  the  sum  thus  allowed,  is  accepted  by  the 
claimant,  he  thereby  waives  his  right  of  appeal 57 

3.  Limitation  upon  indebtedness  [Sec.  2,  Art.  XII,  Con- 
stitution] relates  solely  to  aid  in  construction  of  works 

of  internal  improvement 186 

4.  Bridges  built  by  a  county  upon  the  line  of  its  high- 
ways and  wholly  within  such  county,  are  not  "  works  of 
internal  improvement,"  according  to  the  constitutional 
meaning  of  that  term  ;  and  money  raised  and  expended 
l!icrefor  cannot  be  counted  as  a  donation  to  a  work  of 

•    internal  improvement..* ". 185 

5.  Employment  of  attorney;  oontrnot  between  attorneys 
and  commissioners  stated  and  held  void  as  against  pub- 
lic policy 244 

6.  Not  liable  to  garnishment 616 

7.  Employment  of  person  to  examine  accounts  of  treas- 
urer   637 

8.  Purchase  of  void  county  warrants;  consideration; 
recovery  of  money  paid 28 

Couri— County. 

1.  A  motion  to  require  the  plaintilf  to  itemize  his  ac- 
count comes  too  late  if  filed  after  an  answer  to  the  mer- 
its, and  may  be  overruled  on  that  ground 83 

2.  To  entitle  a  i)arty  to  a  jury  trial,  in  actions  wJiere  the 
amount  claimed  exceeds  one  liundred  dollars,  he  must 
dc^mand  it,  in  writing,  on  or  before  the  filing  of  the 
answer 83 

3.  Summons  describing  cause  of  action  in  general  terms, 
held  good 202 

4.  Where  a  defendant  filed  a  motion  to  quash  a  summons, 
which  was  overruled,  and  he  refused  to  appear  further 


660  INDEX. 

in  the  action,    AefcZ,  that  judgment  against  him  without 
showing  an  entry  of  a  default,  would  not  be  disturbed..  202 

5.  Original  jurisdiction  in  probate  of  will.  Order  con- 
clusive unless  reversed  by  a  direct  proceeding 343 

6.  Jurisdiction  in  action  to  recover  damages  for  assault 
and  battery 473 

7.  Summons  where  amount  claimed  does  not  exceed  §100  473 

8.  Rule  as  to  granting  new  trial 478 

Court— District.    See  Practice. 

1.      Power  over  inferior  courts 525 

Oourt— Supreme.    See  Practice  in  supreme  court.- 

Creditors  BlU. 

1.  Will  not  lie  where  defendants  interest  can  be  reached 
by  execution 27 

Criminal  La-w. 

1.  An  indictment  for  manslauglrter  is  not  defective  be- 
cause It  docs  not  charge  the  ofifbnse  to  have  been  com- 
mitted with  **  malice  aforethought.** 61 

2.  A  plea  in  abatement  to  an  indictment  upon  the  ground 
that  the  grand  Jury  were  not  legally  selected  and  chosen 
must  point  out  the  particular  cause  of  illegality 61,  260 

3.  An  indictment  may  contain  a  count  for  murder  in  the 
first  degree,  with  one  for  murder  in  the  second  degree, 
and  for  manslaughter,  when  but  one  homicide  is 
charged 61 

4.  Erroneous  instructions  must  bo  excepted  to  and 
brought  to  the  attention  of  the  trial  court  in  the  motion 
for  a  new  trial  to  bo  available  in  a  reviewing  court,  un- 
less the  error  is  so  vital  in  its  nature  as  not  to  justify 
the  conviction  of  theaccused 61 

5.  Plea  in  abatement  construed  liberally 265 

6.  Arrest  of  principal,  after  indictment,  releases  sureties 

on  recognizance  given  before  examining  court 309 

7.  Action  on  a  recognizance  aajainst  II.  B.  S.,  as  principal, 
and  W.  H.  S.  and  E.  S.,  as  sureties.  Summons  served 
on  W.  II.  S.  and  E.  S.,  but  no  service  on,  or  appearance 
by  II.  B.  S.      Judgment  against  II.  B.  S.  and  W.  H.  S., 

no  judgment  either  for  or  against  E.  S.,  held  erroneous  310 
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8.  Where  an  examining  court  has  jurisdic^on,  and  it  is 
clearly  shown  that  an  offense  has  been  committed,  and 
there  is  testimony  showing  that  the  accused  probably 
committed  the  offense,  the  supreme  court  on  a  writ  of 
habeas  coi'pus  will  not  weigh  such  evidence  to  see 
whether  it  is  sufficient 316 

9.  Crimes  in  unorganized  territory ;  Jurisdiction;  selec- 
tion of  jurors ...379,  386 

10.  Objection  that  Juror  was  not  a  resident  of  county; 
waived  if  not  made  on  voir  dire  examination 490 

11.  Crime  defined WO 

12.  Recovery  of  penalty  by  civil  action 638 

13.  Interest  of  prisoner  in  result  of  trial  may  be  shown...    65 

Damafires. 

1.  For  causing  death ;  action  brought  by  personal  repre- 
sentatives of  deceased 1 

2.  Tender  of,  for  animals  taken  up  under  herd  law 112 

3.  Action  on  undertaking  in  attachment.  Attorney  fees 
for  procuring  dis.solution  allowed 215 

4.  Conversion  of  chattels  ;  rule  of  damages ;  damages  how 
ascertained 586 

5.  Tn  replevin .374,  389,  462 

Decedent.    See  Administration  of  estates. 

Decree.    See  Judgment.    Mortgage. 

Deed.    See  Mortgage. 

1.  A  deed  of  lands  in  this  state,  made  in  another  state, 
must  be  executed  according  to  the  laws  of  such  state, 
and  if  no  witness  to  the  deed  is  required  by  the  laws  of 
such  state  the  deed  is  effectual  to  pass  title  without  be- 
ing so  attested 117 

2.  When  a  deed  is  made  in  another  state  the  certificate  of 
acknowledgment  of  a  notary  public  thereto,  duly  at- 
tested by  his  official  seal,  entitles  such  deed  to  be  re- 
corded without  further  authentication '. 117 

3.  When  executed,  witnessed  and  delivered,  is  effectual 
to  pass  title,  though  not  lawfully  acknowledged  or  re- 
corded   152 
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4.  One  F. ,  vrho  was  subject  to  aberration  of  mind,  to  such 
a  degree  as  at  times  to  be  non  compos  mentis,  and  Mrhile 
in  that  condition  executed  a  deed  for  all  his  real  estate 
to  one  H.,  who  thereupon  conveyed  to  the  wife  of  F.,no 
consideration  being  paid.  //cW,  That  F.  was  entitled 
lo  a  cancellation  of  the  deeds  and  a  reconveyance 410 

r>.      Admission  in  evidenc-e ;  presumption 538 

().      Mistake  in  boundaries 496 

Default. 

1.  Set  aside,  and  defendant  let  in  with  leave  to  answer...  113 

2.  Not  necessary  when  defendants  motion  to  quash  sum- 
mons in  county  court  has  been  overruled  and  he  re- 
fuses to  appear  further 205 

Demurrer.    See  Pleading,  8,  13. 

Depositions.    See  Practick  in  Sitrkme  ('oi'rt,  2. 

District  Attorney. 

1.      (living  advh-e  Xo  county  coniniissionors 249 

Divorce  and  Alimony. 

1.  Det-ree,  making  alimony  a  lien  on  real  estate  reversed  210 

2.  Alimony  in  supreme  court 75 

3.  Appeal  to  Mupreme  court 72 

Docket. 

1.      Minutes  of  judge  y>r/>/ia /<(/•/<»  evidence .'>78 

Drains. 

1.  Drains  or  levees  for  the  reclamation  of  wet  or  over- 
flowed lands  can  be  constructed  across  the  lands  of 
others,  and  the  cost  assessed  thereon,  except  l)y  consent, 
only  in  ca.ses  where  the  public  welfare  will  be  sub- 
served   163 

I^eetment. 

1 .  Plaintiff  must  possess  a  legal  estate,  and  be  entitled  to 
the  possession  of  tlie  premises  sought  to  be  recovered, 
and  under  a  general  denial  the  defendant  may  i^rove  an 
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equity,  which  negatives  the  plAintitf^s  right  to  the  pos- 
session   221 

2.  If  defendant  seek  affirmative  relief,  such  as  to  enforce 
a  contract  which  does  not  give  him  the  right  to  the  jjos- 
session,  but  does  give  him  the  right  to  demand  a  speci- 
fic execution  of  the  contract,  upon  which  the  riglit  to 
continue  in  possession  depends,  lie  must  plead  the  facts 
entitling  him  to  such  relief. 221 

3.  Plaintiff  introduced  record  evidence  of  a  tax  deed 
from  the  county  treasurer  to  one  W.  for  the  premises 
in  controversy,  and  a  chain  of  conveyances  from  W.  to 
the  plaintiff,  and  also  proved  actual  possession  for  six 
years  of  all  the  premises  conveyed,  except  a  triangular 
strip,  160  rods  in  length  by  ten  feet  in  width  at  one  end 
and  running  to  a  point  at  the  other,  which  strip  adjoined 
the  land  of  and  was  in.  the  possession  of  the  defendant, 
who  produced  no  evidence  of  title.  Held,  That  the 
plaintiff  was  entitled  to  recover 536 

4.  Joinder  of  cause  of  action  to  recover  land  and  for 
rents  and  profits;  jury  must  find  separately  on  tlie 
issues 544 

Equity. 

1.      Power  over  receiver 558 

Error.    See  Practice  in  Scprem k  Court. 

1.      Cannot  be  reviewed  on  habeas  corpits '..  317 

Betoppel. 

1.  Party  omitting  defense  in  trial  court 189 

2.  Taking  stay  of  execution 578 

3.  Receipt  of  money  on  judgment  in  one's  favor^ 446 

Evidence.    See  Contract,  3. 

1.  Plaintiff  offered  himself  as  a  witness  to  prove  his 
"book  of  account"  and  was  properly  rejected.  He 
then  Introduced  his  wife,  who  was  sworn  and  testified 
as  to  the  identity  of  the  book  of  account  of  her  husband, 
the  plaintiff,  that  the  charges  were  in  his  handwriting, 
made  by  him  at  or  near  the  date  of  the  services  charged 
for,  etc.  Whereupon  the  book  was  offered  in  evidence 
to  the  jury  and  excluded.    JHTeW,  error 42 
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2.  The  dcfendanta  offered  In  evidence  the  note  register 
or  book  of  bills  receivable  of  the  decedent's  bank  to 
prove  that  sometime  pending  the  making  of  the  ac- 
count sued  on  the  decedent  had  in  his  bank  the  note  of 
plaintiff  for  f  107.25,  secured  by  chattel  mortgage,  which 
was  admitted  as  evidence  to  the  Jury ;  held  error 42 

8.  Hearsay  evidence,  corroborating  witness  on  a  mater- 
ial point,  held  inadmissible 69 

4      Grounds  of  objection  to  admission  should  be  stated...    84 

5.  In  action  of  replevin  for  animal  taken  up  under  herd 
law 109 

6.  Attachment  in  county  court.  Trial  of  right  of  prop- 
erty decided  in  favor  of  claimant.  Undertaking  to 
return  property.  Suit  in  district  court  by  claimant 
against  signers  of  undertaking.  Keld^  that  it  was  ad- 
missible   156 

7.  The  usual  duplicate  receipt  of  the  receiver  of  a  land 
office  iM  proof  of  title  against  all  but  the  holder  of  a 
patent 238 

8.  In  trespass,  evidence  showed  the  market  value  of  com 
'*  near  "  the  site  of  the  destroyed  crop ;  held^  sufficient 
prima  fade 271 

9.  Evidence  (ft  the  destruction  of  a  field  of  corn  by  a  herd 
of  about  six  hundred  cattle.  Witnesses  recognissed  the 
brand  and  ear  marks  of  the  defendants  on  about  two 
hundred  of  the  cattle  of  the  herd.  No  evidence  of  any 
of  them  being  unbranded,  unmarked,  or  l>earing  any 
other  brand,  or  mark.    Held,  sntBLiAent  prima  faci^ 272 

10.  In  ejectment 536 

11.  Proving  contract  by  letters 546 

12.  Judge*s  minutes  on  trial  docket 578 

13.  Good  character  in  civil  action  inadmissible 597 

14.  Objections  and  exceptions  to  admissfon  of;  disregard 
by  jury  of  material  testimony 597 

15.  Variance  l>etween  pleading  and  proof 99 

Bzoeptions  and  Objections.    See  BiLi.  of  Exceptions. 

1.  To  ruling  on  objection,  in  admitting  illegal  evidence, 
must  be  specific ;  an  objection  thus :  **  plaintiff  objects 
as  before,**  and  no  previous  objection  had  been  made, 
held  bad 997 

2.  Instructions  in  criminal  cases 61 
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Btacecution. 


1.  Leyied  on  real  'estate  only  when  no  goods  and  chattels 
found.    Presumption 18 

2.  Equitable  interest  in  land  may  be  sold  on 25 

3.  Liability  of  officer  for  unlawftil  levy 196,  680 

4.  Stay  of,  waives  error 578 

Bxemption. 

1.  Keleaseof  property  seized  under  an  attachment 425 

2.  Homestead 532,  630 

3.  Claimof,  beforesale « 626 

4.  Property  of  one  removing  to  Nebraska  with  intention 

of  residing  here 626 

* 

False  Representations.    See  Fraitd,  2.    Vkndor  and  Yen* 

DEE,  2. 


Fees. 


1.  Auditor  public  accounts  belong  to  state 171 

2.  Of  county  officers.    Act  constitutional 252 

Fences. 

1.      Adjoining  owners ;  rule  at  common  law ;  statute  ex- 
clusive  483 

Final  Order. 

1.      An  order  discharging  garnishee  is  tinal 321 

Forcible  entry  and  detention. 

1.  Notice  to  quit  and  complaint  must  particularly  des- 
cribe premises,  but  if  they  fail  to  do  so,  and  the  des- 
cription given  include  the  premises  in  controversy, 
and  no  objection  is  made  to  tlie  form  of  either  in  the 
trial  court,  it  will  be  waived 488 

Foreclosure.    See  Mortqaqe.    Keal  Property. 

Fraud. 

1.  One  Leach  purchased  eighty  acres  of  land  from  one 
Wallls,  an  agent  of  Lomison,  for  the  sum  of  |680.00, 
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9340.00  beinj^  paid  in  cash,  and  a  note  and  mortgage  be-^ 
ing  made  for  the  residue.  The  i^ortgage  was  not  re- 
corded. Leach  sold  and  conveyed  to  one  Gilniore,  sub- 
ject to  the  mortgage.  Gil  more  commenced  an  action  by 
attachment  for  taxes  paid  on  the  land.  This  attachment 
was  levied  on  the  note  and  mortgage  in  question  wliich 
were  sold  to  I^each  for  the  sum  of  f26.00 ;  Held,  That 
the  transaction  was  fraudulent  and  did  not  divest  the 
title  of  Loinison  to  the  note  and  mortgage 9 

2.  In  an  action  for  false  representations  as  to  the  quality 
of  certain  Kansas  lands,  exchanged  for  property  in  the 
city  of  Lincoln,  at  9l,^>00.00,  it  appearing  that  the  lands 
were  nearly  worthless,  a  Judgment  for  ^300.00  damages 
was  sustained 213 

3.  Obtaining  signature  to  contrac»t 440 

4.  Pre-emption  of  public  lands 551 

5.  The  sole  question  in  the  case  being,  whether  G.  was 
induced  by  the  fraud  of  IL,  to  give  up  the  original  note 
of  H.  B.  <fe  Co.,  held,  that  the  admission  of  certain  testi- 
mony, stated  at  length  in  the  opinion,  was  error 1..  554 

6.  Possession  Ijy  mortgagor  as  evidence  of 581 

7.  Intent  a  question  of  fact  and  must  be  plead 581 

8.  Bona  fide  purchaser 456,  498 

9.  Mortgage  given  to  secure  debt  due,  does  not  denote 
fraud 584 

10.  A  promise  to  pay  the  debt  of  another  as  a  part  of  the 
consideration  of  property  purchased  is  an  original 
promise  and  need  not  be  in  writing 69 

11.      Vendee  need  not  sign  contract  to  make  it  binding  on    ' 
vendor 546 

Oamisbment. 

1.  County  not  subject  to 616 

2.  Order  discharging  garnishees  is  final 321 

Qrant.    See  Lands,  Public,  3, 

Grand  Jury. 

1.      Selection  of 63,  260,  379,  386 


J 
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Guaranty. 


].  Direct  promise  of  guaranty  requires  no  notice  of  axj- 
ceptance '. IS^ 

Habeas  Corpus.    See  Criminal  Law,  8. 

1.      Errors  not  reviewed  on 31T 

Herd  Law. 

1.  Animals  taken  up  under.  Evidence.  Instructions  to 
jury.    Replevin  will  not  lie  until  tender  of  damages, 

etc n lO^m 

2.  Remedy  given  by,  not  exclusive 271 

Homestead. 

1.  Leasing  of  portion  and  use  thereof  by  tenant  not  in- 
consistent with  occupancy  and  claim  of  exemption  by 
debtor 53St 

2.  Temporary  absence  of  debtor  not  an  abandonment  of 
right 53a 

8.  Exemption  under  U.  S.  law  from  debts  prior  to 
patent 630 

Homicide. 

1.      Indictment 61 

Husband  and  Wife.    See  Marrikd  Womkn. 

Indictment.    See  Criminal  Law. 

Injunction. 

1.  A  mere  general  creditor,  who  has  not  reduced  his 
claim  to  Judgment,  cannot  maintain  an  action  to  et^oin 
a  debtor  from  transferring  his  property 622 

Innkeeper. 

1.  Action  against  for  loss  by  guest ;  evidence  of  good 
character  for  honesty  not  admissible '. 59T 

2.  Duty  and  responsibility ;  rule  stated 59T 

Instructions  to  Jury.    See  Criminal  Law,  4. 

1.      However  good  abstract  law  may  be  contained  in  an 
instruction  prayed  for,  it  is  not  errpr.  in  the  court  to 
42 
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relVise  to  give  it,  unless  it  is  applicable  to  the  testimony 
in  the  case 35 

2.  When  proper  and  sufficient  instructions  have  been 
presented  by  the  parties  to  an  action  and  given  to  the 
jury,  other  instructions  on  the  Judge's  own  motion  are 
quite  superfluous  and  unnecessary 35 

8.  Refusal  to  give,  when  covered  by  charge  of  court ^  not 
error « 96 

4.  In  action  of  replevin  for  animal  tak^n  up  under  hertl 
law 109 

£.  When,  in  consequence  of  a  mis-statement  of  the  plead- 
ings, an  instruction  has  a  tendency  to  conftise  or  mis- 
lead the  jury,  it  is  good  ground  for  a  new  trial 177 

6.  Thojudge  should  not  g^ve  undue  importance  to  the 
rights  of  one  party,  to  the  prejudice  of  those  of  the 
other.  Ho  should  avoid  expressing  his  opinion  as  to 
the  effect  of  evidence,  upon  which  it  is  the  province  of 
the  Jury  alone  to  pass.  Nor  should  he  assume,  and 
give  the  Jury  to  understand,  that  there  is  a  conflict  in 
the  evidence  upon  a  matter  in  Issue,  when  in  fact  there 

is  none 374 

7.  Mentioning  matter  as  evidence  of  negligence  that  is 
not  so 597 

8.  That  evidence  is  **  evenly  balanced,'*  when  it  is  clear, 
uncontradicted,  etc r 597 

9.  Submitting  question  material  to  issue,  without  evi- 
dence to  support  it 597 

10.      Relative  to  admissions  in  pleading 597 

Internal  Improvements. 

1.  County  indebtedness  for.    [See  2.  Art.  XII,  Const.]...  185 

2.  Bridges  wholly  within  county  are  not 185 

Joinder. 

L      Cause  of  action  to  recover  possession  of  land,  and  Ibr 

rents  and  profits  may  be  Joined « ', 54S 

Joint  Debtors. 

1.  Release  of  one  releases  all 606 

2.  Revivorof  Judgment  against 328 

Journal. 

1.      Correcting  from  Judge's  minutes 578 
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Jud^rment.    See  Practice,  5. 

1.  An  execution  issued  upon  a  transcript  of  a  j  udgment  of 
a  justice  of  the  peace  or  county  judge  and  delivered  to 
the  sheriff  and  by  him  levied  upon  real  estate  and  after- 
wards, before  the  sale,  returnetl  unsatisfied,  by  order  of 
the  creditor  in  the  execution,  will  prevent  the  judg- 
ment becoming  dormant..... 13 

2.  Judgment  on  recognizance,  held,  erroneous 310 

3.  Revivor  of  judgment  against  joint  debtors 328 

4.  As  to  parties  before  the  c  oart,  and  respecting  a  matter 
within  its  jurisdiction,  a  judgment  without  a  finding 
to  support  it  is  not  void,  but  at  most  merely  erroneous, 
and  subject  to  reversal  by  a  suitable  proceeding  for 
that  purpose  in  a  tribunal  having  authority  to  review  it.  378 

&,      Release  of  one  joint  debtor  operates  as  a  release  of  all.  506 

6.  Judgment  after  death— not  impeachable  collaterally...  558 

7.  Special  facts ;  order  to  receiver  to  pay  money  to  at- 
torney for  plaintiffs 558 

8.  Must  conform  to  pleadings 371 

Opening  judgment  entered  on  appearance  by  attor- 
ney without  authority....,* ' '. 113 

10.      County  court 202,  478 

Judicial  Sale.    See  Execution.    Redemption. 

JurlBdlotlon. 

1.  Not  given  or  taken  away  by  facts  in  answer 37 

2.  Decisions  of  land  officers  not  questioned  collater- 
ally  238,  613 

8.      Probatiilg  will 343 

4.  County  courts 473 

5.  Specific  performance 546 

Jurors.    See  Ghand  Jury. 

1.  Selection  by  county  commissioners.  Statute  is  man- 
datory, and  a  party  indicted  by  a  grand  jury,  drawn 
from  a  list  of  names,  selected  without  regard  to  equal- 
ity between  the  several  precincts  as  required  by  statute, 
may  plead  the  same  in  abatement 260 


.  .  0f  crimes  in  unorganized  terri- 
.      Sclei'tion  forJ2 379,  38S 

^^•' gfcuad  of  not  being  a  resident  of  county, 

^     OfV^^^I^      t^irdire  examination. 490 

justice  of  pe^' 

Has  jurisdiction  of  an  action  for  the  taking  and  con- 
-erti^S  of  personal  chattels  of  the  value  of  two  hundred 
dollars  or  under,  and  is  not  ousted  of  such  jurisdiction 
l)y  pleading  and  proof  that  defendant  took  such  chat- 
tels by  virtue  of  an  execution,  he  being  a  sheriff 3S 

o,     Deputation  of  person  to  serve  summons 41 

S,     Setting  asidejudgment  entered  on  default.  Practice...    52 

4,  Where  a  defendant  has  entered  his  appearance  to  the 
action,  and  absents  himself  on  the  day  of  trial,  he  i3  not 
entitled  to  have  the  judgment  against  him  set  aside 42a 

5.  Recovery  of  penalty  under  section  674,  criminal  code 
1S73,  is  a  civil  action  and  may  be  commenced  as  such  by 
summons,  etc 538 

5.  Variance  in  title  between  summons  and  bill  of  partic- 
ulars     39 

Lands— Public.    See  CoNXRAcrr,  5.    School  Lands. 

1.  The  rulings  of  the  register  and  receiver  as  to  the  rights 
of  respective  claimants  to  lands  under  the  laws  of  the 
United  States,  cannot  be  questioned  collaterally 238,  615 

2.  The  exclusive  peaceable  possession  of  lands,  the  title 
of  which  is  in  the  L^nited  States,  under  a  preemption 
tiling,  which  had  expired  under  the  law,  held,  sufficient 

as  against  a  trespasser 272 

3.  When  grant  to  B.  &  M.  R.  R.  Co.  became  effective 
against  adverse  claimants 286 

4.  Settlement  alone  does  not  give  right  of  pre-emption ; 
but  priority  in  point  of  time  confers  the  better  right 620 

5.  Liability  of  owner  for  debts  before  patent 630 

Landlord  and  Tenant. 

1.  ■  Action  for  use  and  occupation.  Yerdict  set  aside  and 
new  trial  granted 419 

2,  A  tenant  in  possession  of  property  under  a  lease  can- 
not dispute  Md  landlord's  title,  fibr  take  from  another 
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ai  paramount  titlo  to  the  ii\jury  of  hiu  landlord,  nor  ab- 
solve himself  from  the  payment  of  rent  to  his  landlord, 
by  taking  a  lease  from  a  stranger 419 

3.      Notice  to  quit 488 

Xiien. 

1.  In  December,  1878,  one  M.,  a  livery  stable  keeper, 
received  a  span  of  hornes  belonging  to  C,  to  feed  and 
care  for,  C.  retaining  the  possession  and  using  them 
daily.  M.  continued  to  feed  the  horses  until  March, 
1879.  On  the  first  day  of  January,  1879,  C.  executed  a 
mortgage  on  the  horses  to  the  M.  Manf.  Co.  Held,  that 
M.  not  having  retained  possession  of  the  liorses  the  lien 

of  the  mortgage  was  superior  to  his 66 

2.  Animals  trespassing Ill 

3.  Waiver  of 274 

Limitation  of  Action.    See  Marrikd  Women,  3,  4. 

1.  Foreclosing  mortgage— ten  years 464 

2.  Section  20,  code,  applies  to  all  personal  causes  of  ac- 
tion, whether  they  accrue  within,  or  without  this  state, 

or  in  favor  of  a  resident  or  non-resident  thereof 471 

3.  In  May,  1872,  one  H.,  a  resident  of  Wisconsin,  made 
his  promissory  note  due  in  six  months  and  payable  in 
that  state,  and  thereafter  continued  to  reside  there  un- 
til October,  1875,  when  he  removed  to  this  state.  An 
action  was  commenced  on  the  note  in  this  state  in  Jan- 
uary, 1878,  to  wliich  the  statute  of  limitations  was 
pleaded  as  a  defense.  Held,  1st :  That  the  statute  of  this 
state  did  not  commence  to  run  until  II.  had  come  into 
the  state.  2nd :  That  as  the  statute  of  Wisconsin  had 
not  barred  the  claim  before  H.  removed  from  that  state, 
the  court  could  not  add  the  time  of  his  residence  there, 
after  the  note  became  due,  to  t]ie  time  of  liis  residence 
in  this  state,  before  the  commencement  of  the  action,  to 
create  the  bar  of  the  statute 499 

4.  Rents  and  profits  barred  in  four  years;   not  limited 

to  time  of  service  of  summons 548 

Xiiquors. 

1.  County  commissioners  have  a  discretion  as  to  whether 
they  will  issue  license  or  not,  and  their  action  therein 
cannot  be  controlled  by  mandamus 54 
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2.  Selection  for  trial  of  crimes  in  unorganized  terri- 
tory  379,  385 

3.  Objection  on  ground  of  not  being  a  resident  of  coiuity, 
must  be  made  on  voir  dire  examination. 490 

JuBtioe  of  peace.  \ 

1.  Has  Jurisdiction  of  an  action  for  the  talking  and  con- 
.  verting  of  personal  chattels  of  the  value  of  two  hundred 

dollars  or  under,  and  is  not  ousted  of  such  Jurisdiction 
by  pleading  and  proof  that  defendant  took  such  cliat- 
tels  by  virtue  of  an  execution,  he  being  a  sheriff 3& 

2.  Deputation  of  person  to  serve  summons 41 

3.  Setting  aside  Judgment  entered  on  default.  Practice...    52 

4.  Where  a  defendant  has  entered  his  appearance  to  the 
action,  and  absents  himself  on  the  day  of  trial,  he  is  not 
entitled  to  have  the  Judgment  against  him  set  aside 42a 

5.  Recovery  of  penalty  under  section  574,  criminal  code 
1873,  is  a  civil  action  and  may  be  commenced  as  such  by 
summons,  etc 538 

5.  Variance  in  title  between  summons  and  bill  of  partic- 
ulars     38 

Lands— Public.    See  Contract,  5.    SchooIj  Lands. 

1.  The  rulings  of  the  register  and  receiver  as  to  the  rights 
of  respective  claimants  to  lands  under  the  laws  of  the 
United  States,  cannot  be  questioned  collaterally 238,  51S 

2.  The  exclusive  peaceable  possession  of  lands,  the  title 
of  which  is  in  the  United  States,  under  a  preemption 
tiling,  which  had  expired  under  the  law,  held,  sufficient 

as  against  a  trespasser 272 

3.  When  grant  to  B.  (fc  M.  R.  R.  Co.  became  effective 
against  adverse  claimants 285 

4.  Settlement  alone  does  not  give  tight  of  pre-emption ; 
but  priority  in  point  of  time  confers  the  better  right 520 

5.  Liability  of  owner  for  debts  before  patent... 630 

Landlord  and  Tenant. 

1.  Action  for  use  and  occupation.  Verdict  set  aside  and 
new  trial  granted * 419 

2.  A  tenant  in  possession  of  property  under  a  lease  can- 
not dispute  hts  landlord's  title,  nbr  take  ftom  another 
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1^  paramount  title  to  the  injury  of  his  landlord,  nor  ab- 
solve himself  from  the  payment  of  rent  to  his  lan4iord, 
by  taking  a  lease  from  a  stranger 419 

3.      Notice  to  quit 488 

liien. 

1.  In  December,  1878,  one  M.,  a  livery  stable  keeper, 
received  a  span  of  horses  belonging  to  C,  to  feed  and 
care  for,  C.  retaining  the  possession  and  using  them 
daily.  M.  continued  to  feed  the  horses  until  March, 
1879.  On  the  first  day  of  January,  1879,  C.  executed  a 
mortgage  on  the  horses  to  the  M.  Manf.  Co.  Held,  that 
M.  not  having  retained  possession  of  the  horses  the  lien 

of  the  mortgage  was  superior  to  his 66 

2.  Animals  trespassing Ill 

3.  Waiver  of 274 

Ijimitation  of  Action.    See  Married  Women,  3,  4. 

1.  Fore<*losing  mortgage — ten  years 464 

2.  Section  20,  code,  applies  to  all  personal  causes  of  ac- 
tion, whether  they  accrue  within,  or  without  this  state, 

or  in  favor  of  a  resident  or  non-resident  thereof. 471 

3.  In  May,  1872,  one  H.,  a  resident  of  Wisconsin,  made 
his  promissory  note  due  in  six  months  and  payable  in 
that  state,  and  thereafter  continued  to  reside  there  un- 
til October,  1875,  when  ho  removed  to  this  state.  An 
action  was  commenced  on  the  note  in  this  state  in  Jan- 
uary, 1878,  to  which  the  statute  of  limitations  was 
pleaded  as  a  defense.  Held,  1st :  That  the  statute  of  this 
,state  did  not  commence  to  run  until  H.  had  come  into 
the  state.  2nd :  That  as  the  statute  of  Wisconsin  had 
not  barred  the  claim  before  H.  removed  from  that  state, 
the  court  could  not  add  the  time  of  his  residence  there, 
after  the  note  became  due,  to  the  time  of  his  residence 
in  this  state,  before  the  commencement  of  the  action,  to 
create  the  bar  of  the  statute 499 

4.  Rents  and  profits  barred  in  four  years;   not  limited 

to  time  of  service  of  summons 548 

liiquors. 

1.  County  commissioners  have  a  discretion  as  to  whether 
they  will  issue  license  or  not,  and  their  action  therein 
cannot  be  controlled  by  mandamus 54 
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2.  The  relator  paid  the  necessary  fee  for  a  license  to  Isell 
intoxicating  liquors  in  a  city,  and  a  formal  one  was 
issued.  Through  the  omission  of  the  corporate  author- 
ities to  take  ccrtiiin  steps  required  by  the  general  license 
law,  the  license  was  void.  Subse^iuently  the  required 
steps  were  taken,  whereupon  the  relator  applied  for  a 
license  on  the  credit  of  his  former  payment,  and  for  the 
unexpired  term  for  which  he  paid,  so  far  as  it  would 
go.    J/eZrf,  That  he  was  entitled  to  it 470 

3.  Recovery  of  penalty  by  civil  action .* 5Sg 

Livery  Stable  Keeper.    See  Lien. 

Malicious  prosecution. 

1.      Malice  Inferred  from  total  want  of  probable  cause 391 

Mandajnus. 

1.  Issued  to  compel  payment  of  county  warrants 232 

2.  Will  not  lie  to  release  exempt  property  attached 425 

3.  To  compel  county  clerk  to  report  fees 252. 

Married  Women. 

1 .  Personal  property,  the  proceeds  of  money  derived  by 
the  wife  from  her  father's  estate  in  1854,  in  the  state  of 
New  York,  and  which  she  and  her  husband,  in  good 
faith,  have  at  all  times  treated  and  regarded  as  exclu- 
sively her  own,  although  it  may  have  been  in  their 
joint  possession,  and  he  may  have  exercised  such  acts 
respecting  it  as  under  the  common  law  would  have 
amounted  to  a  reduction  of  it  to  his  own  possession,  and 
rendered  it  liable  for  his  debts,  is  nevertheless,  by  the 
act  of  1871,  relative  **  to  the  rights  of  married  women," 
secured  to  her  against  any  indebtedness  of  her  husband 

to  which  she  is  in  no  way  individually  answerable 380 

2.  The  Detct  that  the  husband  was  accustomed  to  list  the 
property  for  taxation  as  his  own,  is  not  conclusive  on 
the  question  of  ownersliip ;  it  is  at  most  only  evidence 
X^roper  to  be  submitted  to  the  Jury  on  that  question 390 

3.  Note  and  mortgage  by  husband  and  wife  on  her  sep- 
arate estate;  acknowledgment  by  husband  will  not 
take  case  out  of  statute  of  limitations 404 

4.  Wife*s  separate  estate  held  liable  for  husband's  debt  in 
equity 464 
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Marshalling  aseets. 

1,  Only  the  creditor  of  a  common  debtor  can  compel  a 
creditor  having  two  or  more  liens,  while  the  plaintiff 
has  but  one,  to  exhaust  the  fund  not  covered  by  the 
plaintifiTs  lien,  before  resorting  to  the  other 282 

Morterage — Chattels.    See  Li£x« 

1.  One  H. ,  a  resident  of  K .  county,  executed  in  A.  county 
a  chattel  mortgage  upon  a  Iiorse  to  P.  and  P.,  on  tlie  6th 
of  September,  1879,  which  mortgage  was  recorded  on 
the  23d  of  the  same  month.  On  or  before  the  19th  of 
September  of  that  year  H.  sold  the  horse  to  P.,  who,  on 
the  6th  of  October,  1879,  sold  the  same  to  K.,  who  traded 
the  same  for  other  property.  In  an  action  by  the  mort- 
gagees against  R.  for  conversion,  held,  First :  That  P. 
having  purchased  the  horse  before  the  mortgage  was 
recorded,  the  presumption  is  that  he  purchased  with- 
out notice,  and  the  burden  of  proof  is  on  the  mortgagees 
to  show  such  notice.!  JSecond:  A  purchaser  from  one 
not  having  notice  is  not  liable  for  conversion  of  such 
property 48 

2.  Convoys  legal  title  to  mortgagee 69 

3.  Pre-existent  debt  already  due,  is  a  good  considera- 
tion, and  protects  mortgagee 580 

4.  Possession  by  mortgagor  presumptively  fraudulent, 
but  not  conclusively  so 581 

5.  Fraudulent  intent,  question  of  fact ;   must  be  plead....  581 

'6.  Seizure  by  creditor  of  mortgagor ;  remedy  of  mort- 
gagee   586 

7.  Conversion  of  property ;  rule  of  damages 586 

8.  When  interest  of  mortgagor  may  be  attached 68f7 

Mortflraflre— Real  Property. 

1.  Mistake  in  description  may  be  corrected  and  decree 

of  foreclosure  rendered  in  same  action 494 

2.  Redemption  before  confirmation 333 

Motion.    See  New  TRiAii,  5.  Practice  in  Supreme  Court,  6,  7. 

NegUsrence. 

1.  When  for  want  of  evidence  of  gross  negligence  there 
can  be  no  recovery,  the  jury  should  be  so  told,  if  re- 
quested, or  a  non-suit  ordered 76 
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2.  Question  lor  jury,  when ^..  9* 

3.  Mentioning  matter  to  J ury  as  e v idence  of,  that  is  not  so  597 

4.  Kules  governing  innkeepers  and  their  guests .597-608 

Hovotiable  Instruments. 

Purchaser  of  notes  for  inadequate  consideration,  held, 
not  to  be  bona  fide  purchaser 125 

2.  Direct  promise  of  guaranty  requires  no  notice  of  ac- 
ceptance   138 

3.  Kights  of  bona  fide  purchaser ;  defendant  must  show 
that  lie  is  not  chargeable  witli  laches  or  negligence,  ot<'.  4:W 

4.  Equital3le  defense  by  maker  not  cut  off  by  reason  of 
payee  having  received  same  fk*om  another  in  payment 

of  a  pre-existing  indebtedness 448 

0.  Promissory  note ;  payment  in  wheat ;  instructions  to 
jury 502 

-C  Promissory  note;  purchase  before  maturity  for 
three-ftfths  face  value,  there  being  no  testimony  tend- 
ing to  sliow  actual  value;  purchase  held  io  be  bona  fide..  541 

7.  Promissory  note  given  for  fruit  trees ;  defense  —  fail- 
ure of  consideration  and  breach  of  warranty,  held,  not 
eaUblished 542 

Jfew  Trial. 

!•  No  ground  for,  that  a  Juror  was  asleep  while  one  of 
the  witnesses  was  testifying  and  one  of  the  attorneys 
-inakhig  his  argument,  it  not  appearing  that  the  atten- 
tion of  the  court  was  called  to  the  fact 5 

2.  Judgment,  entered  on  appearance  by  attorney  with- 
out authority,  opeped,  and  new  trial  granted  with  leave 
to  answer 113 

■3.      In  county  court,  when  granted 478 

^      When  Jury  disregard  material  testimony ;  admission 
of  incoAipetent  evidence »....  597 

<&  Erroneous  instruction  must  be  •  excepted  to  and 
brought  to  attention  of  court  in  motion  for  new  trial 61 

6.      Non-residence  of  Juror 490 

Kom-euit. 

1.  When  proper 7ft 

2.  When  improper 591 
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Occupyinsr  olaimant. 


1,  When  the  occupying  claimant  is  a  vendee  of  the  land 
under  a  contract,  providing  for  a  forfeiture  of  all  his 
improvements  in  case  of  non-performance  on  his  part, 
he  is  not,  in  case  of  eviction  at  the  suit  of  the  vendor, 
entitled  to  the  benefits  of  the  act  for  the  relief  of  occu- 
pying claimants , 285 

2.  Act  did  not  repeal  law  authorizing  recovery  for  rents 
and  profits 544 


Officers. 


1.  Before  an  officer  can  lawftilly  resort  to  extreme  moiis- 
ures — such  as  shooting— to  prevent  an  escape  from  an 
unauthorized  arrest  for  felony,  he  is  required  to  exer- 
cise a  high  degree  of  care  and  diligence  in  ascertain- 
ing Avhether  he  has  the  right  man 90 

2.  Inability  for  unlawful  levy  of  execution 196,  580 

Parties. 

1.      Action  for  death  must  be  brought  by  personal  repre- 
sentatives of  deceased 1 

Partnership. 

ft 

1.  ^  One  member  of  a  partnership  has  no  right  to  give  a 
promissory  note  in  settlement  of  his  individual  debt, 
unless  duly  authorized  by  his  co-partner,  or  it  is  after- 
wards ratified  by  him.    Evidence  reviewed  and  held  to 

be  inadequate  to  prove  either  assent  or  ratification 177 

2.  Dissolution ;  liability  of  partner  taken  possession  of 
effects  upon  condition  that  he  pay  debts 477 

a.  Attachment  by  non-resident  partnership  in  firm  nam o 
not  void ., 628 

Penalty. 

1.      Civil  action  for  recovery  of. 538 

Petition.    See  Pleadin(». 

Pleading. 

1.  Wlien  a  petition  in  equity,  filed  by  judgment  creditors 
of  the  defendant  to  subject  his  "interest"   in  certain 
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real  estate  to  the  payment  of  the  Judgment,  fails  to  show 
thatsuch  interest  is  merely  equitable,  or  so  clouded 
by  apparent  but  really  fraudulent  and  unreal  claims,  as 
would  render  the  title  of  a  purchaser  at  execution  sale 
uncertain,  no  case  for  equitable  cognizance  is  presented, 
and  the  action  will  be  dismissed .*. 25' 

2.  Upon  an  action  on  promissory  note  and  to  enforce  ven- 
dors lien,  answer  admitted  execution  of  note  but  denied 
existence  of  lien.  Lien  found  not  to  exist.  Heldy  plain- 
tiff was  entitled  to  Judgment  for  amount  of  the  note 12^ 

3.  Duty  of  court  to  grant  such  relief  as  established  facts 
will  warrant \2& 

4.  To  state  a  cause  of  action  against  a  school  district  for 
money  **  paid,  laid  out  and  expended,''  for  its  use,  an/1 
at  its  request,  facts  must  be  averred  which  show  that 
the  supposed  indebtedness  was  such  as  the  district 
could  lawfully  incur 241 

5.  In  an  action  upon  a  promissory  note  it  is  sufficient  to 
allege  the  making  and  delivery  of  the  note,  set  out  a 
copy  of  the  same,  and  allege  that  there  is  due  thereon 
ft>om  the  maker  to  the  plaintiff  a  specified  sum «  276- 

6.  Under  section  129  of  the  code,  where  a  copy  of  the  in- 
strument sued  upon  is  set  out  as  a  patt  of  the4>etition, 
it  must  be  alleged  that  there  is  due  thereon  from  the 
adverse  party  to  the  plaintiff  a  specific  sum,  unless 
these  facta  may  be  inferred  from  others  pleaded 276> 

7.  An  objection  that  the  plaintiffiB  have  not  legal  capacity 
to  sue  must  be  made  on  that  ground,  and  canndt  be 
taken  by  a  general  demurrer  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action 3Ift 

8.  An  action  was  commenced  by  S.  (S:  F.,  in  the  firm 
name,  and  aherwards<an  amended  petition  was  filed  in 
the  individual  names  of  the  partners.  Seld^  on  demur- 
rer to  the  amended  petition  that  the  court  would  not 
look  beyond  the  pleading  demurred  to S16- 

9.  Indorsement  by  officers  of  a  corporation,  taken  in 
conilection  with  the  allegation  that  there  was  due  fW>m 
the  defendant  to  the  plaintiffs  the  sum  of  |250.00,  etc 
Held,  sufficient -    81 

10.  A  defendant  has  the  right  to  insist  that  all  of  the  fieM^ts 
essential  to  the  existence  of  a  cause  of  action  against 
him,  and  in  favor  of  the  plaintiff,  be  stated  in  the  peti- 
tion   409 
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11.  And  this  rule  is  not  duly  observed  by  simply  stating 
conclusions  or  ultimate  facts,  which  should  be  left  to 
inference  from  primary  facts  properly  alleged 409 

12.  But  such  non-observance  of  the  rule  may  be  waived, 
and  is  waived,  by  answering  to  the  merits,  and  going 

to  trial  without  objection 409 

13.  A  petition  formally  defective, but  with  sufficient  alleg- 
ations to  support  a  Judgment  for  plaintiffyis  not  subject 

to  demurrer 580 

Practice. 

1.  In  an  action  brought  by  a  partnership,  a  variance  in 
the  title  between  the  summons  and  bill  of  particulars, 
as  where  in  the  former  it  is  in  the  names  of  the  individ- 
ual partners,  and  in  the  latter  the  firm  name,  is  imma- 
terial, if  no  objection  is  made  by  the  defendant  on  that 
ground,  but  if  objection  be  made,  the  defect  may  be 
cured  by  amendment 39 

2.  Certain  errors  having  been  made  by  the  pleader  in 
copying  a  portion  of  the  instrument  sued  on  into  the 
petition,  on  the  trial  the  introduction  of  the  original  in 
evidence  .was  objected  to  on  that  ground.  Held,  that, 
inasmuch  as  it  did  not  appear  that  the  variance  could 
have  prejudiced  the  objector,  the  instrument  was  prop- 
erly admitted 96 

3.  Opening  judgment  entered  on  appearance  by  attorney 
without  authority 113 

4.  Cases  tried  in  appellate  court  on  issues  presented  in 
court  from  which  appeal  is  taken , 136,  189 

5.  Where  there  is  a  direct  conflict  in  the  testimony,  and 
the  only  question  presented  is  the  credibility  of  wit- 
nesses, the  verdict  will  not  be  disturbed 136 

6.  The  finding  of  facts,  and  the  judgment,  must  conform 
to,  and  be  supported  by,  the  allegations  of  the  pleadings 

on  which  they  are  based 371 

7.  Proof  or  pleading  of  doubtful  character,  construed 
least  favorable  to  party  ofiering  it 384 

8.  A  coroner  may  lawfully  serve  a  writ  of  replevin, 
where  the  sherifi'is  a  party  to  the  action 497 

9.  Not  necessary  that  transcript  from  justice  should  be 
filed  with  petition  in  error,  in  order  to  give  distriA 
court  jurisdiction^ • 522,  524 
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10.  Judge's  minutes  prima  facie  evidence  of  proceedings, 
but  may  be  shown  to  differ  from  judgment  actually 
rendered,  and  court  cannot  be  compelled  to  correct  its 
Journal  from  such  minutes 578 

11.  Where  upon  every  material  issue  there  is  sufficient 
evidence  to  support  a  verdict  for  plaintiff  a  non-suit  is 
improper 591 

Practice  in  Supreme  Court. 

1.  Upon  affirming  a  decree  of  divorce  objection  being 
made  to  the  amount  of  i)ermanent  alimony,  and  the 
testimony  being  indefinite  as  to  the  amount  of  the  in- 
some  of  the  defendant,  a  reference  was  ordered  to  take 
additional  testimony  upon  that  point  and  report  to  the 

,     court 75 

2.  When  error  is  assigned  upon  the  refusal  of  the  court 
to  suppress  and  exclude  depositions  as  evidence,  to 
have  a  review  of  the  ruling,  it  is  necessary  that  such 
depositions  be  included  in  the  record 84 

3.  Finding  of  trial  court  not  interfered  with  unless 
clearly  uusupported  by  the  evidence 188 

4L  In  its  appellate  jurisdiction,  the  province  of  su- 
preme court  is,  generally,  to  review  the  rulings  of  in- 
ferior tribunals,  duly  excepted  to  at  the  time  of  being 
made,  and  to  correct  such  of  them  as  are  found  to  be 
erroneous;  not  the  consideration  of  questions  first 
raised  after  the  case  is  brought  here,  unless  they  Im 
those  of  jurisdiction.  And  if  a  defendant  in  the  trial 
court  omit  a  defense  upon  the  merits  which  he  might 
liave  made,  he  will,  in  this  court,  be  bound  by  the  C4ise 
made  by  the  pleadings  and  evidence,  as  exhibited  by 
the  records 189 

5.  Rehearing  denied  (more  than  30  days  having  elapsed 
from  time  of  filing  opinion) 208 

6.  Motion  for  new  trial  below  necessary  in  all  cases 
brought  up  on  error,  but  not  in  equity  causes  brought 

up  on  appeal 2lo 

7.  Motion  to  strike  out  assignments  of  error  because  no 
motion  for  new  trial  was  made  below  being  sustained, 
the  sole  question  presented  is  the  sufficiency  of  petition 

to  sustain  judgment 210 

8.  Upon  facts  stated  held^  that  there  was  no  case  pr&- 
^    sented  for  the  action  of  this  court,  and  that  the  appeal 

must  bo  dismissed 306 
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9.  Habeas  corpus  not  a  proceeding  to  correct  errors,  ev- 
idence will  not  be  weighed,  etc 317 

10.  Order  discharging  garnishee  may  be  reviewed 321 

11.  Service  by  publication,  how  made 341 

12.  In  a  proceeding  in  error  the  Anding  of  a  trial  court, 
upon  conflicting  evidence,  will  not  be  disturbed  when 
it  is  not  manifest  that  injustice  has  been  done.  Evi- 
dence examined  and  rule  applied 409,  482 

13.  Receipt  of  money  on  Judgment  below;  plaintiff  in 
error  estopped  to  prosecute  error 446 

14.  To  justify  an  interference  with  the  finding  of  a  court 
or  jury,  the  preponderance  of  evidence  must  be  clear, 
obvious  and  decided,  but  when  the  preponderance  is  so 
great  as  to  lead  to  the  conviction  that  the  court  or  Jury 
committed  a  miBtake,  then  it  is  the  duty  of  the  review- 
ing court  to  correct  that  mistake 558 

15.  Evidence  on  appeal  should  be  preserved  by  bill  of 
exceptions 577 

16.  Failure  of  appellant  to  appear;  Judgment  affirmed 577 

17.  Stay  of  execution  or  order  of  sale ;  judgment  cannot 

be  reviewed ^ 578 

18.  Error  never  presumed 61,    86 

Pre-emption.    See  Contract,  5.  '  Lands — Public. 

Principal  and  Agent. 

1 .  An  agent  employed  for  a  special  purpose  derives  from 
-     '  this  no  general  authority  from  his  principal.    If  such 

an  agent  exceed  his  authority  the  principal  is  not  bound  398 

2.  Where  an  agent  with  only  special  and  limited  author- 
ity to  sell  a  tract  of  land  for  a  fixed  price  in  case  he 
could  sell  it  "  immediately ^^^  answered  by  letter  that  he 
could  not  sell  it  for  that  price,  and  requested  permission 
to  sell  for  considerably  less,  or  if  that  were  not  given 
to  **  let  the  matter  drop  ;'*  and  afterwards,  without  any 
further  communication  with  the  owner  of  the  land, 
sold  it  for  the  price  at  which  it  was  first  offered ;  keld^ 
That  the  sale  was  unauthorized  and  not  binding  upon 
the  principal .; 398 

Proof  of  Publication. 

1.      Service  of  summons : 346 
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Public  Policy. 

1.      Donating  lots  for  railroad  depot --..•«—•.- 634 

thibUcation.    See  Suhkons. 

Railroads. 

1.  In  an  action  to  recover  damages  for  the  killing  of  an 
animal  by  a  train  of  cars  upon  a  railroad  track,  the 
mere  feet  of  killing  was  properly  held  to  be  no  evi- 
dence of  negligence  on  the  part  of  those  in  charge  of  the 
train 76 

9L  In  such  action  an  instruction  that—"  The  running  of  a 
train  past,  or  through  the  streets  of  a  city  at  a  speed  of 
eighteen  miles  an  hour,  would  be  gross  negligence," 
there  being  no  evidence  as  to  the  character  of  the  par- 
ticular locality  distinguishing  it  as  an  inhabited  or  busi- 
ness portion  of  the  city,  held,  erroneous 76 

8.  To  show  the  value  of  land  taken,  evidence  of  what 
owner  paid  for  it  at  administration  sale  three  years  be- 
fore is  inadmissible.. 225 

Am  On  trial  in  district  court  of  appeal  from  award  of  dam- 
ages for  right  of  way,  Judgment  should  be  rendered  on 
verdict..., 225 

5.  When  grant  of  land  to  B.  <fc  M.  R.  R.  Co.  became  ef- 
fective against  adverse  claimants. ....« ^  2^ 

6«  H.  and  R.  being  the  owners  in  severalty  of  a  large 
number  of  lots  in  S.,  which  would  be  greatly  enhanced 
in  value  by  the  location  of  a  depot  near  said  lots,  en- 
tered into  a  verbal  agreement  that  in  case  of  the  loca- 
tion of  a  depot  upon  the  lots  of  either,  and  in  case  the 
railroad  company  demanded  a  gratuitous  conveyance 
of  the  same,  the  other  would  convey  to  the  party  so  con- 
veying one-half  as  many  lots  as  had  been  conveyed  to 
the  railroad  company.  Held,  That  H.,  having  conveyed 
the  necessary  lots  for  depot  grounds  in  pursnanoe  of  the 
contract,  could  maint^n  an  action  against  R.  for  the 
value  of  one-half  of  the  lots  conveyed 631 

7.  The  mere  fact  that  depot  grounds  were  donated  will 
not  render  a  contract  ibr  the  location  of  the  depot  void..  681 

Real  Estate. 

1.  An  equitable  interest  in  land,  coupled  with  the  ac- 
tual possession,  may  be  reached  by  a  seizure  and  sale 
under  an  ordinary  execution  at  law 2b 
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2.  Daplicate  receivers  receipt  proof  of  title,  when 238 

3.  Title  held  sufflcient  as  against  a  trespasser 272 

4.  Contract  to  convey ;  action  to  enforce  forfeiture  as  to 
entire  consideration  before  entirely  duo 371 

r>.  Joinder  of  cause  of  action  to  recover  realty  with  one 
for  rents  and  profits 544 

0.  Oocupying  claimanta  act  did  not  repeal  right  to  re- 
cover ron^  and  profits 544 

Receiver. 

1.  Power  of  court  of  equity  over 558 

2.  Judgment  against,  in  case  Btated 558 

8.      Notice  to  attorney — ^notice  to  receiver 565 

Becoffnlsance.    See  CrimiiCai^  Law,  6,  7. 

Kedemption. 

1.  Where  real  estate  has  been  sold  under  decree  of  fore- 
closure, to  any  person  not  a  party  plaintiff  to  the  action, 
the  owner  of  the  equity  of  redemption  may  redeem  the 
same  at  any  time  before  the  confirmation  of  the  sale  by 
paying  to  the  purchaser  the  purchase  money,  together 
with  twelve  per  cent.  Interest  thereon,  from  the  date  of 
sale  to  the  date  of  redemption 333 

Beferee. 

1.  May  0ign  bill  of  exceptions.  Sec.  811,  code,  not  appli- 
cable   161 

2.  Cannot  proceed  to  trial  after  time  fixed  to  make  report  405 


Belease. 


1.  Of  one  Joint  Judgment  debtor  operates  as  a  release  of 
all : 606 

2.  Exempt  property  held  under  attachment 427 


'Removal  of  Cauaes. 

1.  Where  a  plaintiff  dismissed  his  action  and  afterwards 
filed  a  petition  to  remove  the  same  to  the  U.  S.  Circuit 
court,  it  is  not  error  for  the  court  to  overrule  the  mo- 
tion, there  being  nothing  to  remove 504 


672  INDEX. 

Rents  and  Profits. 

1.  .  Limitation  of  action 51 

2.  Occupying  claimants  act  did  not  repeal  right  to  re- 
cover 544 

Replevin. 

1 .  Action  by  D.  to  recover  a  quantity  of  corn,  which  he  had 
grown  upon  a  tract  of  land  held  by  him  as  a  homestead, 
under  the  law  of  the  United  States,  and  for  which  he 
held  the  usual  receipt  of  the  receiver  of  the  local  land 
office.  K.,  the  defendant  in  the  action,  was  also  a  claim- 
ant of  the  land  as  a  pre-omptor,  but  his  claim  had  been 
rejected  by  the  register  and  receiver,  from  whose  decis- 
ion he  had  taken  an  appeal,  which  was  still  pending  be- 
fore the  Secretary  of  the  Interior.  Both  were  in  pos- 
session, each  of  a  portion  of  the  land.  When  the  com 
was  ripe,  and  during  a  temporary  absence  of  D.,  and 
without  his  consent,  K.  harvested  and  claimed  the  com 

as  his  own.    Verdict  and  judgment  for  D,  sustained 237 

2.  In  an  action  of  replevin  brought  by  a  mortg^igee  of  goods 
against  a  sheriff  holding  them  under  an  order  of  attach- 
ment in  a  suit  against  the  mortgagor,  the  true  measure 
of  damages  in  favor  of  the  sheriff  is  the  amount  called 
for  by  the  writ,  where  the  value  of  the  goods  equals  or 
exceeds  that  sum 374 

3.  Recovery  of  damages  on  appeal  by  increaso  in  value 

of  property  since  suit  brought 389 

4.  When  property  has  been  delivered  to  the  plaintiff  at 
the  commencement  of  the  action,  under  an  order  of  de- 
livery issued  by  a  justice  of  the  peace,  who,  on  the  trial, 
decides  in  &vor  of  the  defendant,  and  orders  a  return, 
from  which  an  appeal  is  duly  taken  to  the  district  court, 
if  between  the  entry  of  judgment  by  the  justice  and 
the  perfection  of  the  appeal,  the  defendant  take  and 
convert  the  property  under  the  same  claim  of  right, 
such  conversion  may  be  shown  as  a  means  of  estimating 
the  <jUuna^es..«.. ......^ 389* 

r>.  One  B.,  as  surety  upon  an  undertaking  in  replevin, 
after  judgment  against  him  for  a  return  of  the  property 
or  its  value,  took  the  property  in  controversy  under  a 
chattel  mortgage  from  R.,  to  whom  it  had  been  sold, 
and  delivered  it  to  the  party  entitled  to  it  under  the 
Ju(}gment  in  satisfaction  thereof.  Meld,  That  he  there- 
by surrendered  his  claim  U4ider  the  mortgage 413 
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G.  R.  and  G.  purchased  a  well  auger  and  appliances  from 
M.,  while  an  action  for  the  possession  of  the  same  was 
pending  between  M.  &  S.  Judgment  was  rendered  in 
favor  of  S.,  when  B.,  one  of  the  sur6ties  on  the  under- 
taking in  replevin,  obtained  possession  of  the  property 
under  a  mortgage  and  delivered  it  to  S.  Held^  That  the 
question  whether  such  delivery  was  with  the  assent  of 
R.  and  Q.  was  properly  submitted  to  the  jury 413 

7.  Measure  of  damages  where  j  ury  find  right  of  property 
and  right  of  possession  in  plaintiff 452 

8.  Animals  held  under  herd  law;  tender  of  damages 109 

9.  Mortgagee  of  chattels  may  maintain,  when 686 

Res  Adjudicata. 

1.      Attachment  proceedings 347 

ResclBsion.    See  Contract,  8. 

Revenue.    See  Taxes. 

Roads  and  Bridg'es.    See  Counties,  3,  4. 

1.  On  application  for  a  mandamus  to  compel  the  county 
commissioners 'of  Buffalo  and  Kearney  counties  to  re- 
paix'  the  bridge  across  the  Platte  river  between  said 
counties  south  of  Kearney  city,  Held,  That  the  bridge 
being  constructed  by  Buffalo  county  alone,  Kearney 
county  could  not  be  compelled  to  aid  in  keeping  it  in 
repair * 6 

2.  Where  there  are  not  sufficient  fUnds  In  the  county 
treasury  to  repair  all  the  bridges  in  a  county,  the  court 
will  not  control  the  discretion  of  county  commissioners 
as  to  what  bridges  they  shall  repair,  unless  there  is  a 
clear  abuse  of  the  trust t 


Revivor. 


Judgment  was  rendered  in  a  county  court  against  A., 
B.,  C.  and  D.,  a  transcript  of  which  was  tiled  in  the  dis- 
trict court.  The  plaintiff  having  died,  on  proceedings 
to  revive  in  favor  of  his  administrators  the  action  was 
dismissed  as  to  D.,  and  a  new  judgment  rendered 
against  A.,  B.  and  C.  Held,  Tliat  the  judgment  being 
a  joint  liability,  the  revivor  must  be  in  that  form 

Power  of  court  under  g  4o,  code ; 

43 
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Sato.    See  Cokhideration. 

%.  One  II.,  through  an  agent,  purchased  a  stock  of  goods 
IVom  A.  for  their  full  value,  in  satisfaction  of  a  debt 
owing  from  A.  to  H.,  and  the  pay ment  of  certain  other 
debts,  which  H.  assumed,  there  being  still  other  debts 
of  which  H.  had  notice.  In  a  contest  with  a  subsequent 
attaching  creditor,  held.  That  a  verdict  that  H.  was  a 
bonajlde  purchaser  would  not  be  disturbed 497 

2.      Void  county  warrants.* 28 

Schools. 

1.  Pleading.  Stating  cause  of  action  against  district  for 
money  "paid,  laid  out  and  expended." 241 

2.  Taxes  in  1879  limite<l  to  twenty-five  mills 255 

3.  Taxes  on  division  of  district 324 

School  Land. 

1.  Rights  of  lessee;  intention  of  legislature;  second 
lease  should  not  bo  given  while  original  lessee  is  in 
possession 526,  531 

2.  Reftinding  taxes  on 356 

Service  of  process  by  coroner 497 

Service  by  Publication.    See  Summons. 

1.  Proof  of,  how  made 345 

2.  In  supreme  court 34I 

Set-Off.    See  Usury,  2. 

i.  In  an  action  upon  nn  undertaking  for  an  attach- 
ment, a  claim  due  from  tlie  obligees  in  favor  of  the  prin- 
cipals may  be  set-off  although  damages  are  unliquidat- 
ed.   Boyerv,  Clark,  3  Neb.,  167,  modified 215 

2.      General  subject  discussed 2I8 

Sheriff. 

/ 

1.  Liability  for  levying  on  property  of  "^-rong  person. 580 

2.  Bond ;  irregularities 95 

3.  Liability  for  niakin^<  unauthorized  arrest 96 

Sinking'  Fund,  defined 25fl 


\ 
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6pecial  ProoeedinsT,  defined 823 

Specific  Performance. 

1.  An  action  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate  is  of  two-fold  character,  yiz.: 
inretriy  and  in  personam,  and  may  be  brought  against 
a  non-resident  defendant  in  the  county  where  the  land 

in  controversy  is  situated 545 

2.  Jurisdiction  is  general 546 

Statute  of  Frauds.    See  Fbaud. 

Statute  of  Limitations.    See  Limitation.  ; 

Statutes.  _ 

1.  Act  for  compilation  of  statutes,  1881,  construed  aud 
rights  of  compiler  defined ^  234 

2.  Effect  of  say  lug  clause 59 

3.  Intention  of  legislature  prevails  over  literal  sense 337 

4.  Granting  a  right;  remedy  is  exclusive 273 

Statutes  Cited  and  Construed. 

Revised  Statutes,  1866. 
Coroner,  sec.  3,  chap.  VIII  .•.  498 

General  Statutes,  1873. 

Decedents,  sec.  289,  chap.  17 281 

Homestead,  sec.  525,  p.  616 634 

Liquors,  sec.  574,  p.  852 539  ^.    ' 

Revenue,  sec.  1.,  p.  896 368 

— ,  sec.  2,  p.  897 359 

,  sec.  4,  p.  898 397 

,  sec.  17,  p.  902 201 

Schools,  sec.  8,  p.  962 328    ' 

,  sees.  31,  32.  p.  966 257,  258 

School  lands,  sees.  17,  18,  p.  194 529 

Laws  1875. 

Schools,  sees.  31,  32,  p.  116 258 

Stay  of  execution,  sec.  5,  p.  50 580 

Laws  1877. 

Assignments,  p.  24 168 

Fees,  p.  215 254 
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Revenue,  sec.  2,  p.  4.> 326 

,  sec.  5,  p.  47 59 

,  sec  30,  p.  45 258 

Laws  1879. 

Refunding  taxes  on  school  lands,  p.  149 357 

Revenue,  sec.  89,  p.  811 199 

,  9ecs.  109, 183,  pp.  320,  349 58,    69 

,  sees.  155,  156, 158,  160,  pp.  338,  340 637—639 

Roads,  sees.  87,  88,  p.  142 8 

Laws  1881. 

Specific  appropriation,  p.  86 406 

CoMPiiiED  Statutes,  1881. 

Assignments  for  creditors,  chap.  6 168 

Chattel  mortgage,  sec.  14,  chap.  32 50 

Compiled  statutes,  payment  for,  art.  II,  chap.  95 235 

Corporations,  sec.  136,  chap.  16 629 

Counties  and  county  officers,  p.  179 314 

County  attorney,  sec.  47,  art.  I,  chap.  18 249 

County  clerk,  records,  sees.  78,  82,  87,  chap.  18 169 

County  courts,  chap.  20 474 

,  sec.  13,  chap.  20 86 

,  sees.  42,  43,  chap.  20 345 

County  warrants,  sec  25,  34,  35,  chap.  18 32,    34 

Damages,  chap.  21 8 

Decedents,  sec  143,  chap.  23 344 

Deeds,  sees.  1^5,  chap.  73 ^. 122,  155 

District  attorneys,  sees.  16,  18,  chap.  7 249 

Divorce,  sees.  22,  26,  chap.  35 212 

Drains,  p.  520..... 164 

Fees,  sec.  31,  chap.  28 244 

,  sees.  42—46,  chap  28 254 

Fences,  art.  II,  chap.  2 485,  486 

Frauds,  sec.  3,  chap.  32 155 

,  sec.  5,  chap.  32 651 

,  sec.  11,  chap.  32 456,  585 

,  sees.  12,20,  chap.  32 588 

Herd  law,  art.  Ill,  chap.  2 273 

Insurance,  sec  32,  chap.  43 176 

Interest,  sec.  5,  p.  323 605 

Lien  keeping  live  stock,  sec.  28,  chap.  4 68 

Liquors,  sec.  1,  chap.  50 66 

Married  women,  chap.  63 343 

Occupying  claimants,  chap.  63 290,  295,  644 

Revenue,  chap.  77 257 
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,  sec.  89,  p.  415 199 

,  sec.  109,  p.  420 58 

,  sees.  15^160,  chap.  77 637-639 

,  sec.  183,  p.  434 59 

Boads,  sees.  87,  88,  p.  450 8 

School  district  bonds,  subdiv.  XV,  chap.  79 259 

School  lands,  refVinding  taxes,  p.  487 357 

Sinking  fund,  sec.  4,  art.  Ill,  chap.  18 256 

Sioux  county,  sec.  146,  p.  193 387 

Unorganized  territory,  sec.  146,  chap.  18 380 

Civiii  Code,  Part  II,  Compiled  Statutes. 

Abatement,  sec.  45 330 

Actions  where  brought,  sec.  51 342 

Amendments,  sec.  144 393 

Appeal  from  justice,  sec.  1001 423 

,  sec.  1010 393 

Appeal  to  supreme  court,  sees.  675,  676, 73,  577,  609 

Attachment,  sees.  198, 199,  205,  212,  218 350,  351 

,  sale  of  property,  sec.  218 347 

,  release  of  property,  sec.  236  e 429 

Bill  of  exceptions,  sec.  311 207,  577,  609 

Defendants  not  all  served,  sec.  84 330 

Demurrer,  sec.  94 320 

Ejectment,  sees.  626,  627 223 

Evidence,  book  account,  see.  340 46 

,  sec.  411 240 

Exceptions,  sees.  308,  309 .230,  602 

Execution,  sec.  563 18 

Exemption,  sees.  521,  622,  523 426,  429,  628 

,  sec.  530 430,  627 

Final  order,  sec.  581 322 

Joinder  of  causes,  sec.  87 543 

Judgment,  sees.  477,609... 1^,  17 

,  sec.  482 17 

,  sees.  661,  662..- 17 

.sec.  1001 63 

Jurors,  sees.  658— 660,  664 C3,  263,  264,  389 

Justice  of  peace,  sec.  907 37 

,  sec.  983 479 

Limitation  of  actions,  sees.  10,  20 472,  501 

Parties,  sec.  26 40 

Pleading,  sec.  92 411 

,  sec.  129 279 

Bedemption,  sec.  497  a 334 

Beferees,  sec.  303 162 
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Replevin,  sec.  193 455 

,  uet-.  191  a 892 

Revivor,  title  XIII 333 

,  sees.  4T2,  458—461 329,  330 

Setoff,  sees.  100,  101, 104 218 

Service  by  publication,  sees.  77,  79,  584 342 

Stay  of  execution,  sec.  477  c 580 

Summons,  sees.  910,  1094 204,    41 

Transcript,  sec,  686 523 

Variance,  sec.  128 99 

Criminal  Code,  Part  III  Compiled  Statutes  1881. 

Bill  of  exceptions,  sees.  483,  515 355,  386 

Crimes  in  unorganised  territory,  sec.  489  a 381 

Plea  in  abatement,  sec.  441 .^ 63 

Reply  to  plea  in  abatement,  sec.  446 265 

Verdict,  sec.  489 64 

Stay  of  execution  taken ;   party  cannot  have  Judgment  re- 
viewed   578 

Stock.    See  Herd  Law. 

Summons. 

1.  The  statute,  sec  1094,  of  the  code  of  civil  procedure, 
authorises  a  Justice  of  the  peace,  under  certain  drcnm- 
stances,  to  deputize  a  person  to  serve  a  summons.  A 
deputation  in  these  words:— ** The  State  of  Nebraska, 
to  Job  Hathaway,  of  said  county,  specially  deputized  to 
serve  these  papers.  Greeting;*'  indorsed  on  the  sum- 
mons, heldy  sufficient 39 

2.  In  county  court 202,  47S 

3.  Service  by  publication  in  supreme  court 341 

4.  The  publisher  of  a  newspaper,  or  any  one  acquainted 
with  the  facts,  may  make  proof  of  publication 345 

5.  Service  by  coroner 497 

6.  Service  by  publication ;  reviewing  affidavit  and  proof 
collaterally 34ft 


Taxes. 


The  revenue  law  of  1879,  does  not  repeal  the  act  ap- 
proved February  19th,  1877,  so  far  as  it  requires  a  notice 
of  the  sale  of  lands  and  lots,  upon  which  taxes  levied 
prior  to  September  1st,  1879,  are  delinquent,  to  be  pub- 
lished in  a  newspaper 66 
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2.  If  the  county  commissioners  fail  to  let  the  contract  for 
publishing  such  tax  list  to  the  lowest  bidder,  it  Is  the 
duty  of  the  county  treasurer  to  cause  such  notice  to  l>e 
published  for  a  sum  not  exceeding  that  fixed  by  statute    57 

3.  Oath  of  assessor  essential  to  a  valid  assessment.  But 
mere  failure  to  "attach"  it  to  assessment  roll  is  no 
ground  for  enjoining  execution  of  tax  deed 87" 

4.  Where  the  value  of  property  as  returned  by  the  asses- 
sor as  to  an  entire  precinct  or  tax  district  is  relatively 
too  low,  it  may  be  raised  by  ilie  board  of  equalization, 
without  notice  previously  given  to  property  owners 8T 

5.  The  fact  that  city  taxes  were  levied  after  the  usual 
time,  or  later  than  they  ought  to  have  been,  there  being 
no  act  of  limitation,  is  not  a  ground  for  enjoininsc  tax 
proceedings 87 

6.  Exemption  ft-om  taxation  by  city  ordinance.  Ordi- 
nance held  void,  and  an  act  of  legislatu)*o  declaring  it  to 

^  be  legal,  also  held  void 87 

7.  Defects  in  tax  proceedings  cannot  be  cured  where 
there  was  a  lack  of  Jurisdiction  to  take  them 87 

8.  A  county  treasurer,  when  authorized  and  directed  by 
the  county  commissioners  to  collect  personalty  taxes 

*  by  suit,  may  maintain  an  action  in  his  own  name,  In 
the  county  in  which  ho  holds  his  otilce,  to  recover  the 
same 197 

9.  Sec.  17,  revenue  law  of  1869,  [G.  S.  900],  is  constitu- 
tional  Yte 

10.      Sinking  fiind  cannot  bo  diverted,  and  commissioneni 

f  have  no  authority  to  transfer  it  to  general  fund 254 

^  11.      The  act  of  1875  merely  authorizes  the  transfer  to  tbe 

general  fund  of  the  surplus  sinking  ftind,  after  the  ddbt 

■^  for  which  it  was  levied  is  extinguished 255 

12,      In  1879  school  taxes  for  all  purposes  were  restrictecl  to 

/^  a  sum  not  exceeding  twenty-tive  mills  on  the  dollar 

lf  valuation.      B.  dt  M.    R.    B.    Cb.  v.    York  County,  7 

Neb.,  487,  adhered  to 255 

^  13.      A  tax  levied  for   "  a  county  bridge  ftind,"  alther^^h 

not  based  upon  a  previous  estimate  as  directed  \h  the 

rtrst  clause  of  the  sixth  sub-division  of  section  25  of  the 

act     **  concerning  counties  and  county  officers,**    aj[>- 

p-  proved  March  Ist,  1879,  Com  p.  Stat.,  179,  is  valid,  aiid 

(t  constitutes  a  legal  basiw  for  a  warrant  drawn  upon  the 

eii  county  treasury  for  an  expenditure  for  bridge  pur- 

^  poses 3ia 

3 
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14.  Where  in  a  levy  of  taxes  for  county  revenue  the  sev- 
eral estimated  objects  of  expenditure,  and  the  rate  for 
each,  are  set  out  in  detail,  instead  of  being  grouped  to- 
gether under  the  single  head  of  *'  general  ftind,*'  as  the 
statute  contemplates,  it  is  at  most  but  a  mere  informal- 
ity, in  no  way  invalidating  the  tax,  so  long  as  the  ob- 
jects s^^ecified  are  those  for  which  the  commissioners 
are  authorized  to  draw  upon  the  general  fiind 324 

15.  A  certificate  f^om  the  county  superintendent  of 
schools  to  the  county  clerk,  of  an  amount  found  by  him 
to  be  due  as  between  school  districts,  upon  a  division 
thereof,  is  sufficient  to  authorize  the  levy  of  a  tax  upon 
the  property  of  the  district  or  districts  trom  which 
amount  is  found  to  be  due 324 

16.  Refunding  taxes  on  school  lands 356 

17.  Failure  of  assessor  to  return  assessment  roll  to  the 
county  clerk,  within  the  time  required  by  statute,  is  a 
mere  irregularity  and  does  not  invalidate  tax aM 

18.  Accidental  omissions  of  property  troxn.  the   sinM 
ment  roll,  or  omissions  purposely  made  under  a  mis- 
take of  law,  and  in  the  belief  that  the  omitted  proparty 
is  not  taxable,  is  no  ground  for  enjoining  the  collection 

of  taxes  upon  other  property  which  is  asMflsed 39t> 

Tender. 

1.      Damages  by  trespassing  animal 112 

Torts.    See  Damages. 

Trecusurer— County. 

1.  Warrants  to  be  paid  from  levy  of  year  in  which  they 
are  drawn 81 

2.  Mandamus  issued  to  compel  payment  of  county  war- 
rants    232 

3.  County  oommlssioners  have  authority,  under  section 
100  of  the  revenue  law  of  1879,  to  employ  a  competent 
person  at  a  reasonable  compensation  to  examine  the  ac- 

;  counts  of  the  county  treasurer  when  in  their  opinion  it 
is  nebesSary  to  do  so.  And  where  such  an  appointment 
has  been  made,  and  the  services  rendered,  necessity  for 
the  ap])ointment  will  be  presumed 637 

Trespass.    See  Evidence. 

1.  Liability  of  officer  for,  in  levying  on  exempt  prop- 
erty, 37;  and  for  unlawful  levy  of  execution 196,  580 
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2.  Remedy  given  by  herd  law  is  cumulative  and  not  ex- 
clusive   271 

3.  Title  held  sufficient  as  against  trespasser 272 

Trial.    See  New  Triaij. 

1.  Effect  of  answering  to  merits  and  going  to  trial  with- 
out objection  to  petition 410,  411 

Trial  of  Blcrht  of  Property.    See  Evidence,  6. 

Trusts. 

1.  Trustee  of  corporation  purchasing  outstanding  claims  573 

2.  Equity  principles 574 

TJetiry. 

1.  Former  rules  of  supreme  court  on  this  subject  ad- 
hered to  and  applied 188 

2.  A  plea  of  usury  and  of  payment  of  interest  upon  an 
usurious  contract,  as  payment  pro  tanto  upon  the  prin- 
cipal, are  available  as  a  defense  in  an  action  on  the 
usurious  contract ;  but  when  the  action  is  dismissed 
without  prejudice  before  being  submitted  to  the  court, 
such  a  defense  is  not  such  a  set  off  or  counter  claim  as 
can  be  retained  or  tried  by  the  court 504 

3.  Defendant  not  estopped  to  plead,  in  case  stated 192 

Vendor  and  Vendee. 

1.  Vendor  haa  no  lien  for  unpaid  purchase  money,  but 
such  lien  may  be  created  by  contract,  and  will  exist 
where  grantor  has  made  only  a  bond  for  a  deed,  or  con- 
tract to  convey 128 

2.  Rule  laid  down  in  11  Neb.,  328,  relative  to  false  state- 
ments by  vendor  in  regard  to  sale  of  chattels  adhered 

to  and  rehearing  denied 209 

3.  Vendor  cannot  set  up  defect  of  title  where  vendee  is 
willing  to  accept  it 546 

'  4.      Statute  of  frauds  only  requires  vendor  to  sign  contract 
for  sale  of  lands 546 

5.      Proving  contract  by  letters 546 

Verdict.    See  Practick  in  Supreme  Court,  14. 
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Warrants. 

1.  To  be  paid  from  levy  of  year  in  which  drawn 31 

2.  Payment  compelled  by  mandamus 232 

:i.      Sale  of,  when  void 2B 

WUl. 

1.  Constraed  and  devise  held  unconditional.  Iiegatees 
only  can  take  advantage  of  non-payment  of  bequests  by 
devisee 102 

2.  Jurisdiction  of  county  court  in  probating 343 
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